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Sixit.  29  Car.  II.  c.  3,  entitled,  An  Act  for  Prevention  of 
Frauds  and  Perjuries. 

I.  Sections  1,  2,  &  3,  and  the  Stat.  8  t£  .9  Vict.  c.  106,  s.  8, 

as  to  Parol  Demises,  Assignments  and  Surrenders    758 
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of  a  Written  Agreement    ......    765 
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Stats.  1  Vict.  c.  26,  and  15  Vict.  c.  24,  for  the  Amend- 
ment of  the  Laws  toith  respect  to  Wills        .        .        .810 


The  statute  of  frauds,  the  provisions  of  which  have  been 
so  often  commended  (a),  originated  with  Lord  Nottingham,  who 
probably  was  assisted  by  Sir  Matthew  Hale,  Sir  F.  North,  and  Sir 
Leoline  Jenkins,  an  eminent  civilian  (&).  Sir  M.  Hale,  however, 
died  a  few  months  before  the  act  passed  into  a  law  (c) ;  and  this 

{a)  "  It  is  of  great  consequence  to  pre-  (h)  See  Ash  v.  Ahdy,  3  Swanst.  664; 

serve  unimpaired  the  several  provisions  Gilb.  Eq.  E.  171 ;  Lord  Keeper  Guild- 

of  the  Statute  of  Frauds,  which  is  one  of  ford's  Life,  p.  109  ;   per  Lord  Ellenbo- 

the  wisest  laws  inowr  Statute  Book. "  Per  rough,  C.  J. ,  in  Wain  v.  Walters,  5  East, 

Lord  Kenyan,  C.  J.,  in  Chaplin  v.  Sogers,  17  ;  Lord  Campbell's  Lives  of  the  Chan- 

1  East,  194.     See  also  per  liovd  Kenyan,  cellors,  vol.  3,  p.  421. 

C.  J.,  in  Chater  v.  Becket,  7  T.  B.  204  ;  (c)  Sir  M.   Hale  died  on  the  25th  of 

per  Bayley,  J.,  in  Saunders  v.  Wakefield,  .  December,    1676.      Parliament  met  on 

4   B.  &  A.  600  ;  per  Abbot,   0.  J.,    in  the  loth  of  Febniary  following,  and  this 

Baldey  v.  Parker,   2  B.   &  C.  40  ;  .Ld.  statute  received  the  royal  assent  on  the 

Campbell's  Lives  of  the  Chancellors,  vol,  16th  of  April,  1677. 
3,  p.  421. 
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circumstance  may  possibly  account  for  the  inaccuracies  which,  have 
been  discovered  in  the  composition  (d),  and  justify  the  inference 
made  by  Lord  Mansfield,  that  the  statute  was  not  drawn  by  that 
eminent  judge  ;  more  especially  as  the  bill  was  introducedjn  the 
usual  manner,  and  not  upon  any  reference  to  the  judges  (e). 


I.  Sections  1,  2,  &  3,  and  8  tfe  9  Vict.  c.  106,  s.  3,  as  to  Parol 
Demises,  Assignments,  and  Surrenders. 

1  st  Section. — By  this  statute,  for  prevention  of  many  fraudulent 
practices,  which  a/re  commonly  endeavoured  to  he  upheld  by  per- 
jury and  subornation  of  perjury,  it  is  enacted,  that  "  All  leases, 
estates,  interests  of  freehold,  or  terms  of  years,  or  any  uncertain  in- 
terest of,  in,  to,  or  out  of  any  messuages,  manors,  lands,  tenements, 
or  hereditaments,  made  or  created  by  livery  and  seisin  only,  or  by 
parol,  and  not  put  in  writing,  and  signed  by  the  parties  so  making 
or  creating  the  same,  or  their  agents  thereunto  lawfully  authoiized 
by  writi/ng  (/),  shall  have  the  force  and  effect  of  leases,  or  estates 
at  will  only." 

StocZ  Section. — "  Except  all  leases,,  not  exceeding  the  term  of 
three  years  from  the.  making  thereof,  whereupon  the  rent  reserved 
to  the  landlord,  during  such  term,  shall  amount  unto  two  third 
parts,  at  the  least,  of  the  fidl  improved  value  of  the  thing 
demised." 

By  8  &  9  Vict.  c.  106,  s.  3—"  A  feoffment,  made  after  the  1st 
day  of  October,  1845,  other  than  a  feoffment  made  under  a  custom 
by  an  infant,  shall  be  void  at  law,  unless  evidenced  by  a  deed ;  and 
a  partition  and  an  exchange  of  any  tenements  or  hereditaments, 
not  being  copyhold,  and  a  lease,  required  by  law  to  be  in  writing, 
of  any  tenements  or  hereditaments,  &c.  made  after  the  said  1st  day 
of  October,  1845,  shall  also  be  void  at  law,  unless  made  by  deed." 

The  general  effect  of  these  enactments,  so  far  as  relates  to 
leases,  appears  to  be,  that  all  ordinary  leases  for  terms  exceeding 
three  years  from  the  making,  must,  in  order  to  be  valid,  be  by 
deed  :  that  leases  for  terms  not  exceeding  three  years  from  the 
making,  at  two-thirds  the  full  improved  value  of  the  thing  demised, 
may  be  made  by  writing  or  word  of  mouth ;  and  all  other  con- 
tracts relating  to  any  interest  in  land,  including  agreements  to 
grant  a  lease,  must  be  in  writing  under  the  fourth  section,  to  be 
more  fully  treated  of.  '  * 

"  The  first  section  seems  to  be  co-extensive  with  the  fourth,  and, 
consequently,  every  interest  which  is  within  the  fourth  section  is 

(d)  See  Doug.  244,  n.  lie  authorized  in  writing,  in  cases  uader 

(e)  See  per  Lord  McmsfleU,  C.  J.,  in      the  4th  and  l7th  sections  he  need  not. 
Wyndham  v.  Vhetioynd,  X  Burr.  418.  See  post,  p.  804. 

(/)  Under  this  section  the  agent  must 
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equally  within  the  first,  unless  it  come  within  the  saving  of  the 
second  section  "  {g). 

All  Leases,  Estates,  &c. — "An  actual  lease  for  any  given  number 
of  years,  whether  with  or  without  rent,  or  any  interest  uncertain 
in  point  of  duration,  must,  as  it  should  seem,  equally  fall  within 
the  provision  of  the  first  section,  and  cannot  be  sustained  unless  it 
come  within  the  saving  in  the  second  section"  Qi). 

It  is  not  necessary  that  a  lease  of  turnpike  tolls  should  be  by 
deed  (i). 

Where  a  written  document  contains  words  of  present  demise  or 
terms  such  as  to  show  the  intention<6f  the  parties  to  have  been  to 
make  it  operate  as  a  lease  for  more  than  three  years,  it  will  be  void 
as  such,  unless  under  seal,  notwithstanding  that  it  purports  on  its 
face  to  be  an  agreement  (Jc).  A  lease  by  parol  for  a  year  and  a 
half,  to  commeiice  on  the  expiration  of  a  lease  which  wants  a  year 
of  expiring,  is  good ;  for  it  does  not  exceed  three  years  from  the 
making  (Z).  But  a  parol  lease  for  three  years,  from  a  future  day, 
is  void  (m).  The  effect  of  the  Statute  of  Frauds,  as  far  as  it 
applies  to  parol  leases,  whether  to  commence  in  prcesenti  or  in 
futuro,  provided  they  do  not  exceed  three  years  from  the  making, 
is  this,  that  the  leases  are  valid,  and  whatever  i'erhedy  can  be  had 
upon 'them,  in  their  character  of  leases,  ihay  be  resorted  to;  but 
they  do  not  confer  the  right  to  sue  the  lessee  for  damages  for  not 
taking  possession  (n)  1  In'  Edge  V.  Btrafford  (o);'  accordingly,  it  was 
held,  that  a  verbal  agreement  to  take 'ready  furnished  lodgings'  "  for 
two  or  three  years,"  inasmuch  as  it  did  not  exceed  three  years,  was 
valid  as  a  lease ;  and  whatever  remedy  eould  be  had  upon  it,  in  the 
character  pf  a  lease,  might  be  resoi-ted  to ;  but  being  a  contract  for. 
an  interest, in. landj  and  consequently  falling  within  the  fourth 
section,  which  requires  a  note  in  writing,  no  action  could  be  sup- 
ported for  not  entering  on  or  occupying  the  demised  premises.  A 
lease  by  deed  is  not  required  by  the  first  section  of  the  Statute  of 
Frauds  to  be  signed  as  well  as  sealed  (p) ;  and  the  Court  of 
Exchequer  has  intimated,  a  strong  opinion  that  a  deed  is  not 
within  either  the  first  or  fourth  sections  (q). 

(g)'  Su°-d.  V.  &  P.  (ISth  edit.)' J?.  97,  section  4,  was  confined  to  leases  executed 

fA)  liM.                                             '   '  '  ^y  possession,  oil  which  two-third^  of  the 

:  K)  Shepherd  v.  Jffodsman,   18   Q.   B.  Improved  rent  was  reserved. 

316  ;  3  Geo.  IV.  c.  126,  s.  ^7,  .   {m}  Tress  v.  Savfige,  ,4  E.   &  B.  36 ; 

(h)  Strattonr.  Petiit,  16  0.  B.  420.  Baker  d.  Nelson  y.,  Reynolds,  B.  E.  E. 

See  however  Pca-kerV.  TasUVell,  27  L.  J.,  1785,  frota  Mr.  Balgiiy's  note,  Serjeant 

Ch  812  post  862  Hill's  MSS.  vol.  21,  p.  167 ;  Bemlins  v. 

•  (l)  EyUv  V.  Hicks,  ver  Saymnd,  C.  Turner,  1  Ld.  Raym.  736;  12  Jyiod.  610, 

J    B.  K.  P.  177;  1  Str.  651,  S.O^ ;  but  (n)  Edge  v.  Strafford,  1  C.  &  J.  391 ; 

probably  from  a  different  note.     In  7re-  1  Tyr.  295. 

m«»v.  iStomp,  B.  B.Trin.  55  6eo.  III.,  (<'\-fJ"'-           „„  .         ,.,.n^n-, 

Dampier,  J.,  said  the  practice  had  been  (p)  Avehne  v.  H7imsom,  4 M.  &  G.  801 ; 

withthe  foregoing  case  of  Ryley  v.  Sicks,  Gooch  v  Qoodma-/i,  2  Q.  B  580 

although  he  rather  inclined  to  think  that  (!z)  Cherry  v.  Hemmg,  4  Exch.  631. 
the  2nd  section  of  the  statute,  taken  with 

B  2 
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A  parol  demise,  valid  under  the;  second  section,  may  be  as  special 
in  its  terms  as  a  regular  lease ;  and  the  stipulations  it  con- 
tains may  be  proved  by  parol  (r).  Where  the  lessee  of  a  house, 
and  his  partner  in  trade,  agreed  to  pay  the  lessor  annually,  during 
the  residue  of  the  lessee's  term,  ten  per  cent,  on  the  cost  of  new 
buildings  if  the  lessor  would  erect  them ;  it  was  held,  1.  That  this 
agreement  was  not  required  by  the  Statute  of  Frauds  to  be  in 
writing,  as  being  collateral  to  the  existing  contract  between  the 
lessor  and  the  lessee,  and  not  being  a  demise  of  the  new  buildings. 
2.  That  although  the  partner  quitted  the  premises,  he  was  liable  on 
the  agreement,  jointly  with  the  lessee,  during  the  residue  of  the 
term  (s).  So  where  a  landlord  who  had  demised  premises  by  a 
lease  for  a  term  of  years  at  501.  a  year,  after  some  years  were 
expired,  agreed  with  the  tenant  to  lay  out  501.  in  making  improve- 
ments upon  them,  the  tenant  undertaking  to  pay  the  landlord  an 
increased  rent  of  51.  a  year  during  the  remainder  of  the  term,  to 
commence  from  the  quarter  preceding  the  completion  of  the  work : 
the  agreement  was  reduced  into  writing,  but  the  defendant  refused 
to  sign  it.  The  improvements  were  finished  in  November,  1827, 
and  the  defendant,  after  the  Christmas  following,  paid  the  increased 
rent  for  that  quarter ;  but  refused  to  pay  it  afterwards.  An  action 
of  assumpsit  having  iDeen  brought  for  the  arrears  for  two  years  and 
upwards ;  it  was  held,  that  the  landlord  was  entitled  to  recover ; 
and  that  the  case  did  not  fall  within  the  statute,  for,  though  called 
a  rent,  it  was  not  so  in  the  strict  technical  meaning  of  the  term ; 
it  was  a  matter  of  mere  personal  contract  (t). 

Any  uncertavn  Interest  vn  Land. — In  Wood  v.  Lake  {u),  the 
defendant  had  agreed,  by  parol,  that  the  plaintiff  should  have 
the  liberty  of  stacking  coals  upon  part  of  a  close  belonging  to 
the  defendant,  for  the  term  of  seven  years ;  and  that  during 
this  term  the  plaintiff  should  have  the  sole  use  of  that  part  of 
the  close  (a?).  After  the  plaintiff  had,  pursuant  to  this  agree- 
ment, enjoyed  the  liberty  of  stacking  coals  for  three  years,  the 
defendant  locked  up  the  gate  of  the  close.  The  question  was, 
whether  this  agreement  was  good  for  seven  years  ?  Lee,  C.  J., 
and  Denison,  J.,  were  of  opinion  that  it  was ;  observing,  that 
in  the  case  of  Wehh  v.  Paternoster  (jj),  it  was  laid  down  that 
the  grant  of  a  licence  to  stack  hay  upon  land  did  not  amount 
to  a  lease  of  the  land.  And  as  the  agreement  in  the  present 
case  was  only  for  an  easement  and  not  for  an  interest  in  the 
land,  it  did  not  amount  to  a  lease ;  and  consequently,  it  was,  not- 

(r)  Lord  Bolton  v.  Tomlm,  5  A.  &  E.  MSS.  vol.  26,  p.  287 ;  and  see  Sugden's 

866.  Law  of  Vendors  and  Purchasers,  p.  99 

(s)  Holy  V.   Soebueh,   7  Taunt.  167.  (13th  edit). 

And  see  Crowley  v.  Vitty,  7  Exch.  319.  (a)  From  a  MS.  note  of  this  case,  it 

(t)  Donellan  v.  Read,  3  B.  &  Ad.  899.  appears  that  the  consideration  to  be  paid 

(u)  Say.  Eep.    3.      A  short    note  of  by  the  plaintiff  for  the  liberty  of  stack- 

this  case,  when  it  was  first  argued  and  ing  the  coals,  was  20s.  for  every  stack, 

adjourned,  will  be  found  in  Serjt.  Hill's  {y)  Palm.  71.    See  13  M.  &  W.  846. 
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withstanding  the  statute,  good  for  seven  years.  Foster,  J.,  concurred 
in  opinion,  that  the  agreement  did  not  amount  to  a  lease ;  but  he 
inclined  to  be  of  opinion,  that  the  words  in  the  statute, "  any  uncer- 
tain interest  in  land,"  extended  to  it,  and  consequently  that  it  was 
not  good  for  more  than  three  years.  Lee,  0.  J.,  and  Denison,  J.,  were 
of  opinion  that  these  words  related  only  to  interests  which  are  un- 
certain as  to  the  time  of  thei/r  duration.  After  consideration,  it 
was  held,  that  the  agreement,  though  by  parol,  was  good  for  seven 
years.  Whether  the  court  were  right  in  deciding  that  this  par- 
ticular agreement  was  not  a  lease  has  been  doubted  {z) ;  it  has 
been  overruled,  however,  as  to  the  other  point,  not  on  the  ground 
that  the  agreement  was  for  an  interest  in  land,  but  because  an 
easement  cannot  be  created  without  deed  (a).  And  it  may  be  con- 
sidered as  settled,  that  a  mere  licence  is  not  within  either  the  first 
or  fourth  sections  of  the  statute  (&).  But  although  an  easement 
cannot  be  created  by  parol,  an  agreement  for  the  sale  of  an  interest 
in  land,  without  a  note  in  writing,  may,  nevertheless,  operate  as  a 
licence  until  countermanded,  so  as  to  excuse  the  entry  of  the  pur- 
chaser on  land ;  it  cannot,  however,  be  made  available  in  any  way, 
as  a  contract  (c).  It  may  perhaps  be  safely  laid  down,  that  a  parol 
contract,  not  being  within  the  exception  in  the  statute,  will  not 
create  any  interest  in  the  land  (d ). 

Shall  have  the  Force  and  Effect  of  Leases  at  will  only — shall 
he  void  AT  law  (8  tfe  9  Vict.  c.  106,  s.  3).  Notwithstanding 
these  words,  a  lease  by  parol,  for  a  longer  term  than  three  years,, 
will,  if  followed  by  occupation  and  payment  of  rent  (e),  be  evidence 
of  a  tenancy  from  year  to  year,  subject  to  such  of  the  terms  of  the 
parol  lease  as  are  applicable  to  such  a  tenancy.  The  tenant,  on 
entry,  is  tenant  at  will,  but  is  converted  into  a  tenant  from  year  to 
year  on  payment  and  acceptance  of  rent  (/).  In  an  action  against 
a  tenant  for  double  rent,  for  holding  over  after  the  expiration  of 
his  term  and  a  regular  notice  to  quit,  the  first  count  in  the  declara- 

(z)  See  13  M.  &  W.  850 ;    but  see  As  to  wlien  a  licence  is  or  is  not  revoc- 

Sui'd.  Vend.  &  Pur.  (13th  edit.)  99.  able,  and  as  to  "  a  licence  coupled  with 

(a)  Wood  T.  LeadUtter,   13  M.  &  W.  an  interest,"  see  note  (c)  to  Ooryton  v. 

838  ;  ■  ffewUns  v.   Shippam,  5  B.  &  C.  lithcbye,  2  "Wms.  Saund.  113,  a.  ;  Adams 

221  ;  Perry  v.  FUshowe,  8  Q.  B.   757  ;  v.  Andrews,   15  Q.  B.   284  ;   Crosby  v. 

Boffey  V.  Smderson,  17  Q.  B.  574 ;  Wal-  Wadsworfh,  6  East,  602  ;  Perry  v.  Fitz- 

lis  V.  Harrison,  4  M.  &  W.  538 ;  Bird  howe,  8  Q.  B.  767 ;  TapUn  v.  Florence, 

V.  Eigginson,  2  A.  &  E.  696  ;  6  A.  &  E.  10  C.  B.  744. 

824;  Thomasy.  PredericTcs,  10  Q.B.  775;  (d)  See  per  Jerms,  C.  J.,  in  Taplim  v. 

and  see  Williams  v.  Morris,  8  M.  &  "W.  Florence,  10  C.  B.  762.    See  also  Tyler 

488.  V.  Bennett,  5  A.  &  B.  377,  as  to  a  right 

(6)  Winter  v.  BrocTcwell,  8  East,  310  ;  to  take  water  from  a  well,  being  an  in- 

Rex  V.  Horndcm,  4  M.  &  S.  562  ;  B^x  v.  terest  in  land. 

Standm,  2  M.  &  S.  461 ;  and  see  Cooker         (e)  See  per  Pollock,  0.  B,,  1  H.  &  IT. 

V.  Cooper,  1  C.  M.  &  E.  418,  note  (c),  to  735. 

Coryton   v.   Uthehye,  2    Wms.   Saund.  (/)  See  note  (a)  to  Berrey  v.  Lindley, 

113  a_  3  M.  &  G.  512,  and  notes  to  Clayton  v. 

(c)  Carrington  v.  Boots,  2  M.  &  W.  Blakey,  2  Sm.  Lead.  Ca,  88. 
248 ;  Wood  v.  Manley,  11  A.  &  E.  34. 
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tion  stated'a  holding  under  a  certain  term,  determinable  on  the 
12th  of  May  then  last  past ;,  and  other  counts  stated  a-  holding 
from  year  to  year,  determinable  on  the  same  day.  It  appeared  in 
evidence,  that  the  defendant  had  held  the  premises  for  two  or 
three  years,  under  a  parol  demise  for  twenty-one  years  from  the 
day  mentioned,  to  whichj  the  notice  to  quit  referred.  It  was  con- 
tended at  the  trial,  that  the  holding  should  have  been  stated 
according  to  the  legal  operation  of  it,  as  a  tenancy  at  will ;  and,  as 
there  was  not  any  count  adapted  to  that  statement,  the  plaintiff 
ought  to  be  nonsuited.  Rooke,  J.;  however,  considering  that  it 
amounted  to  a  tenancy  from  year  to  year,  overruled  the  objection, 
and  the  plaintiff  obtained  a  verdict.  On  motion  to  set  aside  the 
verdict,  on  the  ground  of  a  misdirection.  Lord  Kenyan,  C.  J., 
said,  that  the  direction  was  right,  for  such  holding  now  operates 
as  a  tenancy  from  year  to  year.  The  meaning  of  the  statute  was, 
that  such  an  agreement  should  not  operate  as  a  term ;  but  what 
was  then  considered  as  a  tenancy  at  will  has  since  been  properly 
construed  to  enure  as  a  tenancy  from  year  to  year  (g).  If  a  land- 
lord lease  for  seven  years  by  parol,  and  agree  that  the  tenant  shall 
enter  at  Lady-day  and  quit  at  Candlemas,  though  the  lease  be  void 
by  the  Statute  of  Frauds,  as  to  the  duration  of  the  term,  th6  tenant 
holds  under  the  terms  of  the  lease,  in  other  respects';  and  therefore 
the  landlord  can  only  put  an  end  to  the  tenancy  at  Candlemas  (h). 
And  if  the  landlord  puffer  the  term  to  run  out,  the  tenancy  will 
expire  at  its  end,  without  notice  to  quit  (i).  The  effect  of  a  demise 
, exceeding  three, years,  but  not  by  deed,  since  8  &  9  Vict.  c.  106, 
s.  3,  is  the  same  as  that  of  such  a  demise  by  word  of  mouth  before 
that  act,  notwithstanding  that  the  words  are,  "shall  be  void  at 
la/w "  (k).  The  way  in  which  these  words  operate  is,  that  the 
supposed  contract  between  the  parties  is  per  se  invalid,  and  that 
no  action  can  be  brought  expressly  upon  it  (I).  But  it  has  recently 
been  held  in  equity  that  after  part  performance  and  entry,  specific  " 
performance  of  such  a  contract  may  be  decreed,  and  an  injunction 
to  restrain  ejectment  obtained  (m).  So  also  on  entry  and  payment 
of  rent  a  tenancy  from  year  to  year  will  be  implied  on  such  of  the 
terms  of  the  demise  as  are  not  inconsistent  with  such  tenancy  (n) ; 
and,  if  by  writing,  the  written  document  may  be  used  as  evidence 
of  those  terms  (o).  It  has  been  held,  that  an  agreement  to  put 
and  keep  in  repair  (p),  and  a  proviso  for  re-entry  on  non-payment 

(g)  Clayton  v.  Blakey,   8  T.  R.  3  ;  2  (Z)  Strettonv.  PeUit,  16  C.  B.  420. 

Sm.  Lead.  Ca.  88,  S.  C.  (m)  Pwrker  y.  Taswell,  27  L.  J.,  Chan. 

(h)  Doe  d.  Sigge  v.  Bell,  5  T.  R.  471  ;  812.     See  also  Fenner  v.  Hepbwm,  2  Y. 

2  Sm.  Lead,  Ca.  84,  S.  C. ;  and  see  De  &  C.  C.  C.  159. 

Medina  v.  Poison,  Holt,  N.  P.  47.  {n)  See  note  (a),  3  M.  &  G.  512. 

(i)  Tress  v.  Simage,  4  E.  &  B.  36  ;  Doe  (o)  Tress  v.  Sa/oage,  4  E.  &  B.  36.     See 

d.  Tilt  V.  Stratton,  4  Bingh.  446  ;  Moffat  also  Lord  Bolton  v.  T&mlin,  5  A.  &  E. 

V.  Da/venish,  15   Q.  B.  257  ;  Berrey  v.  866  ;  and  Lee  v.  Smith,  9  Exch.  662. 

/^mdley.SM..  &  G.  498;  4  So.  N.   R.  (p)  Beale  v.  Saimders,  3  B.'N.O.  850; 

61.                         '  Arden  v.  Sullivan,  14  Q.  B.  833  ;  Eich- 

(k)  Tress  y.  Scmage,i  E.  &  B.  36.  ardson  v.  Clifford^ X  A.,&  E.  52. 


FEAUDS,   STATUTE   OF.  763 

of  rent  (q),  are  such  terms  as  will  be  so  implied.  The  tenancy 
implied  will  always  be  determinable  by  six  months^  notice  to  quit,  on 
either  side  (r),  even  where  the  parol  agreement  is  for  a  tenancy 
until  two  years'  notice  to  quit  is  given  (s).  An  agreement  to  grant 
a  future  parol  lease,  though  not  exceeding  three  years  from  the 
agi-eement,  is  not  within  the  exception  in  the  second  section  (t). 

ord  Section. — "  And  moreover,  that  no  leases,  estates,  or  inte- 
rests, either  of  freehold,  or  terms  of  years,  or  any  uncertain  interest, 
not  being  copyhold  or  customary  interest,  of,  in,  to,  or  out  of  any 
messuages,  manors,  lands,  tenements  or  hereditaments,  shall  be 
assigned,  gi-anted,  or  surrendered,  unless  it  be  by  deed,  or  note  in 
writing,  signed  by  the  party  so  assigning,  granting,  or  surrendering 
the  same,  or  their  agents  thereunto  lawfully  authorized  hy  ivriting, 
or  by  act  and  operation  of  law."  By  8  &  9  Vict.  c.  106,  s.  3,  "An 
assignment  of  a  chattel  interest,  not  being  copyhold,  in  any  tene- 
ments or  hereditaments,  and  a  surrender  in  writing  of  an  interest 
in  any  tenements  or  hereditaments,  not  being  a  copyhold  interest, 
and  not  being  an  interest  which  might  by  law  have  been  created 
without  writing,  made  after  the  1st  day  of  October,  1845,  shall  be 
void  at  law,  unless  made  by  deed." 

The  mere  cancelling,  in  fact,  of  a  lease  will  not,  since  these 
enactments,  operate  as  a  surrender ;  nor  will  the  production  by  the 
lessor  of  the  cancelled  instrument  be  primd  facie  evidence  of  the 
necessaiy  deed  or  note  in  writing  {u).  A  parol  assignment  of  a 
lease  from  year  to  year  is  void  {v),  nor,  as  it  appears,  will  a  parol 
assignment  of  a  term  not  exceeding  three  years,  operate  as  an 
underlease  (x).     So  a  parol  surrender  of  a  lease  (y). 

Considerable  doubt  has  prevailed,  and  may  be  said  still  to  pre- 
vail, as  to  what  does  and  what  does  not  amoimt  to  a  surrender  "  by 
act  and  operation  of  law "  (z).  Such  surrender,  it  has  been  laid 
down,  takes  place  "where  the  owner  of  a  particular  estate  has 
been  a  party  to  some  act,  the  validity  of  which  he  is  by  law  after- 
wards estopped  from  disputing,  and  which  would  not  be  valid  if 
his  particulair  estate  had  continued  to  exist "  (a).  The  courts,  how- 
ever, have,  as  it  will  be  seen,  in  some  cases  gone  further  than  this, 
and  held  mere  informal  acts  done  with  the  intention  of  surrender- 
ing to  amount  to  a  surrender  by  operation  of  law  (&).  There  is  no 
doubt  that  acceptance  of  a  new  valid  lease  is  a  surrender  of  a 
former  lease  inconsistent  therewith,  and  so  of  a  voidable  lease 

(q)  Thomas  v.  Pwrker,  1  H.  &  N.  669.  but  see  Oottee  v.  Richardson,  7  Exch. 

(r)  Tress  v.  Samage,  4  E.  &  B.  36  ;  Doe  143  ;  Pollock  v.  Slacey,  9  Q.  B.  1033. 

V.  Browne,  8  East,  165.  (y)  Matthews  v.  Sawell,  8  Taunt.  270  ; 

(s)  Toolcer  v.  Smith,  1  H.  &  K  732.  2  Moore,  262,  S.  C. 

{t)  Sugd.  Vend.  &  Pur.  (13th  edit.)  99.  ■    (z)  See  2  Sm,  Lead.  Ca.,  notes  to  Doc 

(u)  Roe  d.  Berkeley  v.  Aip.  of  York,  6  v.  Oliver. 

East,  86  :  Doe  d.  Cotirtail  v.  Thomas,  9  (a)  Per  Parke,  B.,  in  Lyon  v.  lUed, 

B.  &  C.  288.  13  M.  &  W.  306.. 

(v)  Batting  v.  MaHin,  1  CampTj.  318.  (5)  See  9  0.  B.  634,  note  {a). 

{x)  Barrett  v.  Rolph,  14  M.  &  W.  348 ; 
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known  by  both  parties  to  be  so  (c) ;  but  the  acceptance  of  a  void 
lease  (d),  or  of  a  voidable  lease  made  void  against  the  intention  of 
the  parties  (e),  or  of  a  lease  which  does  not  pass  the  interest  agreed 
upon,  even  though  it  contains  an  express  surrender  (/),  or  of  an 
agreement  for  a  lease  (g),  will  not  operate  as  a  surrender  by- 
operation  of  law. 

If  the  tenant  gives  up  possession,  and  the  landlord  lets  to  a 
stranger  with  the  former  tenant's  consent,  this,  according  to  the 
more  recent  decisions,  will  be  a  good  surrender  by  operation  of 
law,  even  where  the  tenancy  was  created  by  deed  Qi),  or  where  it 
was  freehold  (i) ;  and  so,  perhaps,  if  the  tenant  gives  up,  and  the 
landlord  takes  actual  possession  of  the  premises  (j).  So  where  the 
tenant  left  the  key  at  the  counting-house  of  the  landlord,  who  at 
first  refused  to  accept  it  but  afterwards  put  up  a  notice  that  the 
premises  were  to  let,  used  the  key  to  show  them,  and  painted  out 
the  tenant's  name,  it  was  held  a  sufficient  surrender  Qe).  But  a 
mere  parol  agreement  between  the  landlord  and  the  tenant  with- 
out such  change  of  possession,  such  as  an  arrangement  to  accept 
an  insufficient  notice  to  quit  (t),  or  to  reduce  the  rent  (m),  will  not 
do.  Nor  is  it  enough  that  a  new  tenant  is  let  in,  unless  with  the 
consent  of  all  the  parties  (n).  It  would  seem,  however,  that  if  a 
tenant  from  year  to  year  of  premises  gives  them  up  to  his  land- 
lord, in  pursuance  of  a  parol  agi'eement  to  substitute  a  different 
tenement  in  place  of  that  originally  let,  this  would  amount  to  a 
surrender  by  operation  of  law(o).  Lord  St.  Leonards  has  ex- 
pressed his  disapprobation  of  the  inroads  which  have  been  made 
on  the  Statute  of  Frauds  on  this  head  {p). 

There  cannot  be  a  surrender  to  operate  vn  futwro  (q). 

The  statute  7  &  8  Vict.  c.  76,  ss.  3  and  4,  regulates  partitions, 
exchanges,  assignments,  leases,  and  surrenders,  made  between  31st 
December,  1844,  and  1st  October,  1845  (r). 

(c)  Doe  d.  Biddulph  v.  Poole,  11  Q.  B.  265,  and  lAjmi  v.  Reed,  13  M.  &  "W.  285. 
713 ;  Fulmerston  v.  Steward,  Plowd.  106.  (/c)  Phend  v.  Popplewell,  12  C.  B.,  N. 

(d)  Bromley  v.  Stanley,  4  Burr.  2210  ;      S.  343. 

Roe  V.  Abp.  of  York,  6  East,  86.  (l)  hoe  d.  Huddlestone  v.  Johnstone, 

(«)  Doe  d.  Biddulph  v.  Poole,  11  Q.  B.  M'Cl.  &  Y.  141  ;  Johnstone  v.  HuddU- 

713.  stone,  4  B.  &  C.  922  ;  Mollett  v.  Braym, 

(/)  Doe  d.  Lord  Egremont  v.  Cowrie-  2  Campb.  103. 

nay,  11  Q.  B.  702.  (m)  Crowley  v.   YUty,   7  Exch.  319  ; 

(g)  Foquet  v.  Moore,  7  Exch.  870.  '    but  see  M'Donnell  v.  Pope,  9  Hare,  705. 

(h)  Nichells  v.  Atherstone,   10  Q.   B.  (n)  Matthews  y.  Sewell,  8  Tauut.  270; 

945  ;  Davidson  v.  Gent,  1  H.  &  N.  749  ;  Graham  v.  Whichelo,  1  C.  &  M.  188. 

Thomas  v.  Cool:,  2  B.  &  A.  119  ;  Walker  (o)  Per  Willes,  J.,  in  Giles  v.  Spencer, 

V.  Richardson;  2  M.  &  W.  882  ;  but  see  3  C.  B.,  N.  S.  251. 

Zyon  V.  Reed,  13  M.  &  W.  285  ;    and  (p)  In  Creagh  v.  Blood,  3  J.  &  Lat. 

Creagh  v.  Blood,  3  3.  &  Lat.  133.  132. 

(i)  Lessee  Lynch  v.  Lynch,  6  Ir.  Law  (?)  Doe  d.  Murrell  v.  Milward,  3  M. 

Eep.  131.  &  W.  332 ;  Weddall  v.  Capes,  1  M.  & 

U)  Dodd  V.  Acklom,  7  So.  N.  R.  415 ;  W.  50 ;  Bessell  v.  Landsberq,  7  Q.  B. 

6  M.  &  G.  672  ;  GHrrmuyn  v.  Legge.S  B.  638. 

&  C.  324  ;  Smith  v.  Lovell,  10  C.  B.  7  ;  (r)  As  to  the  construction  of  this  Act, 

but  see  Morrison  v.  Chadwick,  7  C.  B.  see  Burton  v.  Revell,  16  M.  &  W.  307 ; 
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II.  Fourth  and  Seventeenth  Sections  as  to  Agreements,  &c.,  and 
the  Sale  of  Goods. 

On  the  Effect  of  Parol  Evidence  of  a  Variation  or  Waiver  of  a 
Written  Agreement. 

ith  Section. — "  No  action  shall  be  brought,  whereby  to  charge 
any  executor  or  administrator,  upon  any  special  promise,  to  answer 
damages  out  of  his  own  estate  ;  or  to  charge  the  defendant,  upon 
any  special  promise,  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person  ;  or  to  charge  any  person,  upon  any  agreement 
made  upon  consideration  of  marriagje  ;  or  upon  any  contract  or 
sale  of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them  ;  or  upon  any  agreement  that  is  not  to  be  per- 
formed within  the  space  of  one  year  from  the  making  thereof, 
unless  the  agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  he  charged  therewith,  or  some  other  person  there- 
unto by  him  lawfully  authorized."  This  section  was  intended  for 
the  relief  of  personal  representatives  and  others,  and  it  was  not 
thereby  intended  that  they  should  be  charged  further  or  other- 
wise than  by  common  law  they  were  chargeable.  Before  the 
statute,  a  promise  made,  with  reference  to  any  of  the  subjects 
mentioned  in  this  section,  would  not  have  made  the  party  pro- 
mising liable,  unless  such  promise  had  been  founded  on  a  sufficient 
consideration  (s).  The  same  obtains,  since  the  statute,  with  an 
addition,  as  to  the  appearance  of  the  consideration  on  the  face  of 
the  writing  to  be  more  fully  explained  at  a  subsequent  page  {t). 

No  Action  shall  he  hrought. — It  does  not  appear  to  be  quite 
settled,  whether  the  effect  of  these  words  is  to  render  the  contracts 
mentioned  in  the  fourth  section  altogether  void,  as  in  the  seven- 
teenth, or  whether  it  is  merely  to  prohibit  their  being  enforced  by 
action.  The  Court  of  Exchequer  has  maintained  the  former  con- 
struction (u),  the  Court  of  Common  Pleas  the  latter  (a;).  The  better 
opinion  would  seem  to  be  that  of  the  Common  Pleas,  which  has 
decided  that  an  oral  contract  within  the  fourth  section  made 
abroad  cannot  be  enforced  here  (y). 

If  an  action  is  brought  for  the  non-performance  of  the  promise, 
it  is  not  necessary  that  it  should  be  stated  in  the  declaration  that 

Arden  v.  Sullivan,   U  Q.  B.  833  ;  per  (x)  Leroux  v.  Brown,  12  C.  B.  801 

:«,  J.,  16  C.  B.,  432 ;  Doe  d.  Dave-      22    L.    J.,    C.    P.    1 ;     Laythoarp    v, 


nish\.  Moffat,  15  Q.  B.  257.  Briant,  2  B.  W.  C.  735;  3  Soott,  238 

(s)  Barrell  v.  Trussell,  i  Taunt.  117  ;  and  see  Crosby  v.  Wadmorth,  6  East, 

French  v.  French,  2  M.  &  G.  Sii ;  3  Sc.  602 ;  Shippey  v.  Denison,  5  Esp.   190 

N.  E.  121 ;  Syhes  v.  Dixon,  9  A.  &  E.  ffammersley  v.  De  Biel,  12  01.  &  F.  45  . 

693.  Cocking  v.    Ward,    1   C.   B.    859 ;  per 

(t)  Post,  p.  788.  Bayley,  J.,  in  Brecegirdle  v.  Heald,  1 

(u)  Carrington  v.  Soots,  2  M.  &  "W.  B.  &  A.  727. 

248 ;  Eeade  v.  Zamb,  6  Exch.  130.  (y)  Leroux  v.  Brown,  12  C.  B.  801. 
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the  agreemeut  was  in  writing  (z) ;  it  will  be  sufficient  for  the  plain- 
tiff on  a  plea  putting  the  promise  in  issue,  to  produce  a  written 
agreement  in  evidence  at  the  trial ;  if  the  pleadings  are  such  as  to 
admit  the  promise,  this  will  of  course  be  unnecessary  (a).  The 
objection,  that  there  is  no  contract  in  writing,  need  not  be  pleaded 
specially,  but  may  be  set  up  under  non  asswnpsit  (6).  The  word 
"  action,"  duly  interpreted,  embraces  every  suit  in  equity  (c).  The 
preceding  remarks  apply  to  each  of  the  clauses  in  this  section, 
and  they  are  introduced  in  this  place  for  the  sake  of  avoiding 
repetition. 

To  vharge  any  Executor  or  Ad/rnmistrator,  upon  any  special 
Promise  to  answer  Damages  out  of  his  own  Estate. — The  leading 
case  on  this  clause  is  that  of  Ra/wn  v.  Hughes  (d).  It  was  stated 
in  the  declaration,  "  that  disputes  had  arisen  between  the  testatrix 
and  the  intestate,  which  had  been  referred  to  arbitration ;  that  the 
arbitrator  awarded,  that  the  intestate  should  pay  to  the  testatrix  a 
sum  of  money  on  a  day  appointed  ;  that  afterwards  the  intestate 
died,  possessed  of  effects  sufficient  to  pay  the  sum  awarded ;  that 
at  the  time  of  the  death  of  the  testatrix,  the  sum  awarded  re- 
mained unpaid,  by  reason  of  which  the  defendant,  as  administratrix, 
became  liable  to  pay  the  plaintiffs,  as  executors,  the  said  sum,  and, 
being  so  liable,  the  defendant  (not  saying  as  administratrix),  in 
consideration  thereof,  promised  to  pay  the  same."  Pleas. — 1.  Non 
assumpsit.  2.  Plene  ad/ministravit.  3.  An  outstanding  debt,  on 
bond,  and  plene  ad/ministravit  prceter.  The  replication  took  issue 
on  all  the  pleas.  Verdict  for  the  plaintiffs  on  the  first  issue,  and 
damages  assessed :  on  the  other  issues,  for  the  defendant.  The 
plaintiffs  entered  judgment  for  the  damages  assessed  and  costs, 
against  the  defendant  generally.  On  a  writ  of  error  in  the  Ex- 
chequer Chamber, .  it  was  assigned  for  error,  that  the  defendant ' 
was  impleaded  as  administratrix  of  the  intestate,  yet  judgment  was 
given  against  her  generally,  and  without  any  regard  to  her  having 
goods  of  the  intestate  in  her  hands  to  be  administered.  The  Court 
of  Exchequer  Chamber  reversed  the  judgment.  Upon  a  writ  of 
error  from  this  judgment,  in  the  House  of  Lords,  the  following 
question  was  put  to  the  judges :  Whether  sufficient  matter  ap- 
peared upon  the  declaration  to  warrant,  after  verdict,  the  judgment 
entered  up  against  the  defendant  in  error  in  her  personal  capacity. 
Skynner,  C.  B.,  delivered  the  unanimous  opinion  of  the  judges : — 

(2)  Anon.,  Salk.  519  ;  1  "Wms.  Saund.  456  ;  Frieker  v.  Thomlinson,  1  M.  &  Or. 

211,  c.  note  (l)  ;  Ibid.  277,  b.    Where  772;  Leafr.  Tuton,  10  M.  &  W.  393; 

also  a  distinotioa  in  this  respect  between  Reads  v.  Lamb,  6  Exch.  130. 

a  declaration  and  a,  plea  is  mentioned;  (c)  Per  l,a\ii. Eldon,  C,  Cooth-v.Jadc- 

see  also  Oase  v.  Barber,  T.  Eaym.  450  ;  Bon,  6  Ves.  31. 

and  Poquet  v.  Moor,  7  Exch.  870.  (d)  Bomn  v.  Hughes,  D.  P.  14  May, 

(a)  Middleton  v.  Brewer,  Peake,  15.  1778  ;  4  Bro.  P.  C.  p.  27,  Tomlins'  ed. ; 

(b)  Eastwood  v.  Kenyan,  11  A.  &  E.  7  T.  E.  350,  n. 
438  ;  Buttermere  v.  Hayes,  5  M.  &  W. 
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1.  That  there  was  not  a  sufficient  consideration  to  support  this 
demand,  as  a  personal  demand  against  the  defendant :  inasmuch 
as  the  defendant  did  not  derive  any  advantage  from  the  promise, 
for  it  was  a  promise  generally  to  pay  upon  request  what  she  was 
liable  to  pay  upon  request  in  another  right,  and  the  promise  was 
not  founded  on  any  consideration  of  forbearance,  or  the  like,  which 
might  have  supported  it.  2.  That  the  promise  not  being  founded 
on  any  consideration,  the  circumstance  of  its  being  in  writing 
(which  might  be  presumed  after  verdict)  would  not  assist  the  case ; 
for,  by  the  law  of  England,  an  agreement  merely  written,  and  not 
being  a  specialty,  required  a  consideration.  3.  That  the  Statute 
of  Frauds  liad  not  taken  away  the  nedessity  of  a  consideration ;  for 
that  statute  was  made  for  the  relief  of  personal  representatives ; 
and  did  not  intend  to  charge  them  farther  than  by  common  law 
they  were  chargeable. 

Or  to  charge  the  Defendant  upon  any  special  Promise  to 
answer  for  the  Debt,  Default,  or  Miscarriage  of  another  Person. — 
In  •  order  to  bring  a  case  within  this  clause  of  the  statute,  it  is 
essentially  necessary  that  the  person,  on  whose  behalf  the  promise 
is  made,  should  be  liable,  as  well  as  and  concuiTently  with  the 
pToraiser ;  or,  as  it  is  sometimes  expressed  (though  the  propriety  of 
the  expression  has  been  questioned)  (e),  that  the  promise  should  be 
collateral,  and  not  original.  This  distinction  wiU  be  illustrated  by 
the  following  cases,  which  are  an-anged  under  two  divisions ;  first, 
cases  within  the  statute  ;  secondly,  cases  not  within  the  statute. 

1.  Ga^es  ivithi/n  the  2ncl  Clause  of  the  Mh  Section. — In  an 
action  of  assumpsit,  the  plaintiff  declared  that  the  defendant,  in 
consideration  that  the  plaintiff  would  let  his  gelding  out  to  hire  to 
J.  S.,  promised  the  plaintiff  that  J.  S.  should  re-deliver  the  gelding, 
but  that  J.  S.  never  did  re-deliver  him.  It  was  objected,  that  the 
plaintiff  had  not  any  remedy  against  the  party  upon  the  contract, 
for  not  re-deliverihg  the  gelding,  except  by  an  action  of  trover 
upon  the  subsequent  tort,  in  case  of  demand  and  refusal;  and, 
therefore,  as  such  remedy  accrued  from  a  wrong,  subsequent  to  the 
contract,  the  present  case  was  not  within  the  meaning  of  the 
statute  ;  but  the  court  overruled  the  objection,  observing,  that  the 
party  was  also  liable  in  detinue  upon  the  original  delivery  or  bail- 
ment, the  bailment  having  been  such  as  in  its  nature  required  a 
re-delivery ;  and  if  the  bailee  will  not  re-deliver  the  thing  bailed, 
the  only  adequate  remedy  is  an  action  of  detinue  against  the 
bailee ;  consequently,  this  promise  of  the  defendant's,  that  J.  S. 
should  re-deliver  the  horse  bailed,  for  which  there  was  a  remedy 
against  J.  S.  upon  the  bailment,  was  a  collateral  promise,  and 
therefore  a  promise  to  answer  for  the  act  and  default  of  another, 

(«)  See  Bull.  N.  P.  281. 
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•within  the  statute  (/).  A.  had  wrongfully,  and  without  the  licence  J 
of  B.,  ridden  his  horse,  and  thereby  caused  his  death  ;  it  was  held, 
that  a  promise  by  a  third  person  to  pay  the  damage  thereby  sus- 
tained, iu  consideration  that  B.  would  not  bring  any  action  against 
A.,  is  a  collateral  promise  within  the  Statute  of  Frauds,  and  must 
be  in  writing  (gr).  The  defendant,  in  consideration  that  the  plain- 
tiff would  not  sue  J.  S.,  promised  to  pay  the  plaintiff  the  money 
due  from  J.  S. :  this  was  held  to  be  within  the  statute,  for  there  was 
not  any  consideration  stated  for  which  the  plaintiff  had  promised 
not  to  sue ;  and  if  there  had  been  any,  J.  S.  could  not  have  availed 
himself  of  this  agreement  between  the  defendant  and  plaintiff,  but 
the  debt  would  still  have  subsisted,  and  consequently,  the  promise 
was  collateral  Qi).  J.  S.  was  indebted  to  the  plaintiff  in  a  sum  of 
money,  for  the  recovery  of  which  the  plaintiff  had  commenced  an 
action ;  whereupon  the  defendant,  in  consideration  that  the  plain- 
tiff would  stay  his  action  against  J.  S.,  promised  to  pay  the  plaintiff 
the  money  owing  to  him  by  J.  S.  This  was  held  to  be  clearly 
within  the  statute,  on  the  ground  that  there  was  a  debt  of  another 
still  subsisting,  and  a  promise  to  pay  it  (i).  So  also  an  agreement 
to  relinquish  a  claim  to  lien  on  property  in  consideration  of  a 
guarantee  by  the  defendant  of  the  amount  due  in  respect  of  the 
lien  by  the  owner  of  the  property  (_;').  It  is  clear  that  a  promise  is 
equally  within  the  statute,  whether  it  be  to  answer  for  an  existmg 
or  future  debt,  default,  or  miscarriage  (Jc),  although  a  contrary 
opinion  formerly  prevailed  (Q.  Where  a  capias  had  been  issued 
against  a  person  and  another  entered  into  a  bail  bond  for  him,  in 
consideration  of  which  a  third  person  made  a  verbal  promise  to 
indemnify  him  -against  the  consequences,  it  was  held,  that  the  case 
came  within  the  above  section  (m) ;  but  where  a  person  at  the 
request  of  another  and  upon  a  promise  of  indemnity  entered  into 
a  recognizance  of  bail  for  the  appearance  of  a  third  to  answer  a  «| 
criminal  charge,  it  was  held  that  this  was  not  a  promise  within  the 
section,  since  no  debt  or  legal  duty  was  owing  from  the  accused  to 
his  bail  in  consequence  of  his  having  become  bail  (n). 

So  where  a  judgment  having  been  recovered  against  A.  in  a 
county  court  for  34?.,  he  was  arrested  by  the  bailiff  (the  plaintiff), 
and  the  creditor  authorized  the  bailiff  to  accept  171.  upon  the 
defendant  promising  the  bailiff  that  if  he  would  release  him  he 
would  produce  him  on  a  day  named  or  pay  the  171.,  this  was  held 

(/)  JBuchmyr  v.  Darnell,  LordEaym.  v.  Taylor,  6  C.  &  P.  752,  and  post,  p. 

1058;  Salk.  27  B.  E.;  6  Mod.  248;  1  775. 

Sm.  Lead.  Ca.  224,  S.  0.  {k)  Jones  v.  Cooper,  Cowp.  227 ;  Tlio- 

ig)  KirWiam  v.  Marter,  2  B.  &  A.  mas  v.  Williams,  10  B.  &  C.  664 ;  Bar- 

613.  bcrv.  Pox,  1  Stark.  270. 

(li)  Sothery  v.  Curry,  Bull.  N.  P.  281.  {I)  Mawbrey  v.  Cwmingham,  cited  in 

(i)  Pish  V.  Hutchinson,  2  Wils.  94.  Cowp.  228. 

0)  Gull  V.  lA/rMwy,  i  Exch.  45  ;  but  (m)  Green  v  Creswell,  10  A.  &  E.  453. 

see  Castling  v.  Aubert,    2  East,   324;  {n)  Cripps  v.  Hartnoll,  i  B.  &  S.  iU; 

Houlditeh  v.  Milne,  3  Esp.  87  ;  Walker  32  L.  J.,  Q.  B.  381,  in  eiTor. 
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not  to  be  a  promise  to  answer  for  the  debt  or  default  of  another 
within  the  statute,  but  an  original  promise  to  pay  the  plaintiff  171. 
or  surrender  A.  (o). 

In  an  action  for  goods  sold  and  delivered,  it  appeared  in  evi- 
dence, that  the  goods  in  question  had  been  delivered  to  J.  S.  in 
consequence  of  a  parol  promise  by  the  defendant  to  the  plaintiff  in 
these  words,  "I  will  pay  you,  if  J.  8.  will  not."  J.  S.  was  entered 
as  the  debtor  in  the  plaintiff's  books.  The  court  were  of  opinion, 
that  this  promise  by  the  defendant  was  a  collateral  undertaking 
within  the  statute  {p).  The  defendant  had  asked  M.  (one  of  the 
plaintiffs,)  whether  he  was  willing  to  irerve  J.  S.  with  goods  ?  M. 
answered,  that  he  did  not  know  J.  S. ;  to  which  the  defendant 
replied,  "  If  you  do  not  know  hi/m,  you  know  me,  and  I  will  see 
you  paid."  M.  then  said,  he  would  serve  him ;  to  which  the  de- 
fendant answered,  "  He  is  a  good  chap ;  but  I  will  see  you  paid!' 
A  letter  was  afterwards  received  by  the  plaintiffs  from  J.  S.  con- 
taining an  order  for  certain  goods,  which  were  afterwards  sent  to 
him.  The  plaintiffs  made  J.  S.  the  debtor  for  these  goods  in  their 
books ;  J.  S.  having  refused  to  pay  for  the  goods,  an  action  for 
goods  sold  and  delivered  was  brought  against  the  defendant.  The 
court  held,  that  the  case  was  within  the  statute,  there  not  having 
been  any  promise  in  writing,  and  gave  judgment  for  the  defendant ; 
Buller,  J.,  observing,  that  the  general  rule  now  was,  that  if  the 
person  for  whose  %ise  the  goods  are  furnished  he  liable,  any  other 
promise  by  a  third  person  to  pay  that  debt  must  be  i/n  writing  (q). 

The  plaintiff,  a  woollen-draper,  in  London,  employed  a  rider  to 
receive  orders  from  his  customers  in  the  country.  The  defendant, 
meeting  with  the  rider  at  Deal,  desired  him  to  write  to  the  plaintiff, 
to  request  him  to  supply  the  defendant's  son  (who  traded  in  the 
West  Indies),  with  whatever  goods  he  might  want,  on  his,  the  de- 
fendant's credit ;  and  at  the  same  time  said,  "  Use  my  son  well ; 
charge  him  as  low  as  possible,  and  Ivjill  be  bound  for  the  payment 
of  the  money,  as  far  as  8001.  or  1,000?."  The  rider  accordingly 
wrote  to  the  plaintiff  the  following  letter  :  "  Mr.  Hayman  of  this 
town  says,  his  son  will  call  on  you,  and  leave  orders ;  and  he  has 
promised  me  to  see  you  paid,  if  it  amounts  to  1,000Z.  KB.  If 
deal  for  twelve  months'  credit,  and  pay  in  six  or  eight  months, 
expects  discount  in  proportion."  Soon  after  the  son  received 
goods  from  the' plaintiff  to  the  amount  of  8001.,  which  were  de- 
livered to  him  in  consequence  of  the  before-mentioned  engagement 
of  the  father.  The  son  was  debited  in  the  plai/ntiff's  books,  and 
having  been  applied  to  for  payment,  wrote  the  following  answer  to 
the  plaintiff:  "In  answer  to  your  letter,  I  can  only  say,  that  I 

(o)  Reader  v.  Kingham,  13  C.  B.,  N.  (p)  Jones  v.  Cooper,  Cowp.  227. 

S.  344 ;  32  L.  J.,  0.  P.  108.  (?)  Matson  v.  Wharam,  2  T.  E..  80, 
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understand  your  credit  for  the  goods  was  twelve  months,  which 
was  also  mentioned  by  your  rider  ta  my  father :  I  shall,  at  this  rate, 
make  you  remittances  for  the  different  parcels  as  they  become 
due."  The  son  afterwards  became  a  bankrupt ;  and  this  action 
was  brought  against  the  father,  to  recover  the  value  of  the  goods. 
Heath,  J.,  (who  tried  the  cause,)  directed  the  jury  to  consider 
whether  the  plaintiff  gave  credit  to  the  defendant  alone,  or  to  him 
together  with  Ms  son;  that  in  the  former  case  they  should  find  a 
verdict  for  the  plaintiff ;  in  the  latter  for  the  defendant ;  being  of 
opinion,  that  if  any  credit  was  given  to  the  son,  the  promise  of  the 
defendant,  not  being  in  writing,  was  void  by  the  statute.  A  ver- 
dict was  found  for  the  defendant,  and  a  rule  obtained  to  set  it  aside ; 
which  the  court  afterwards  discharged,  being  clearly  of  opinion, 
that  this  promise,  not  being  in  writing,  was  void  by  the  statute,  as 
it  appeared  from  the  letter  of  Hayman,  the  son,  that  credit  was 
given  to  him  as  well  as  to  the  defendant  (r).  The  plaintiff  had 
contracted  to  supply  goods  to  C.  and  Co.  to  be  paid  for  in  cash  on 
each  delivery.  C.  and  Co.  being  desirous  of  obtaining  the  goods 
at  a  month's  credit,  the  defendant  promised  the  plaintiff  that  if  he 
would  supply  the  goods  to  C.  and  Co.,  drawing  upon  them  at  one 
month,  and  would  allow  him  3  per  cent,  upon  the  amount  of  the 
invoice,  he  would  pay  the  plaintiff  cash,  and  take  0.  and  Co.'s  bill 
"  without  recourse,"  in  other  words,  buy  the  bill  of  him.  Held, 
that  this  was  a  contract  to  answer  for  the  debt  of  another  within  , 
the  statute  (s). 

Where  a  parol  agreement  is  entered  into  for  the  payment  of  the 
debt,  or  part  of  the  debt,  of  another  person,  and  also 'for  the 
performance  of  some  other  act,  the  promise  to  perform  which  would 
not  of  itself  be  required  to  lae  in  writing,  an  action  cannot  he 
maintained  on  such  agreement;  because  the  agreement  being 
entire,  it  is  incapable  of  separation,  so  as  to  enable  the  plaintiff  to  •« 
recover  on  one  part  alone  (f).  J.  S.  being  indebted  to  several 
persons,  and  among  others  to  the  plaintiff,  (who  had  incurred 
considerable  expenses  in  law, proceedings  against  J.  S.  for  the  re- 
covery of  his  debt,)  and  a  proposal  having  been  made,  at  a  meeting 
of  the  creditors,  that  they  should  receive  a  composition  of  10s.  in 
the  pound ;  all  the  creditors  consented  to  take  it  except  the  plaintiff, 
who  refused  to  consent,  unless  the  law  expenses  before  mentioned 
were  also  paid ;  whereupon  the  defendant  promised  to  pay  those 
expenses,  and  to  accept  bills  drawn  by  the  plaintiff  on  him  to  the 
amount  of  the  composition.     The  plaintiff  accordingly  drew  hills 

(r)  Anderson   v.  Hayman,   1  H.   Bl.  MecheUn   v.     Wallace,    7   A.  &  E.  49 ; 

120 ;  and  see  Peckham  v.  Faria,  3  Doug.  VoMghan  v.  Hancock,  3  C.  B.  766 ;  Bar- 

13.  man  v.  Smvc,  18  C.  B.  587 ;  Coohe  v. 

(s)  Mallet  v.  Sateman,  1  L.  E.,  C.  P.  Toombs,  2  Ans.  420  •  Lea  v.  Barber, 'SM- 

163,  in  error  ;  35  L.  J.,  C.  V.  40.  425  ;  Oorder  v.  Brdkeford,  3  Taunt.  382; 

(t)  Lexington  v.  Glwrhe,  2  Veutr.  223  ;  Neal  v.  Viney,  1  Campb.  471 ;  Lmd,  F<A- 

Ohater  v.  Beckett,  7  T.  E.  201 ;  Thomas  mouth,  v.  Thomas^  1  0.  &  M.  89 ;  and 

V.  Williams,  10  B.  &  C.  664 ;  and  see  post,  p.  784. 
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on  the  defendant  to  that  amount,  which  he  accepted  and  paid ;  but 
the  defendant  having  refused  to  pay  the  law  expenses,  the  plaintiff 
brought  an  action  against  him  on  the  agi-eement :  it  was  held,  that 
the  agreement  being  by  parol,  the  plaintiff  could  not  recover ;  for, 
though  the  agreement  was  to  do  something  beyond  payment  of 
pai-t  of  the  debt  of  another,  yet,  being  entire,  the  plaintiff  could  not 
separate  it,  and  recover  on  one  part  only  (w).  Where  a  defendant, 
having,  before  Lord  Tenterden's  Act,  entered  into  a  guarantee  in 
writing,  and  become  liable  upon  it,  at  a  period  of  more  than  six 
years  before  the  commencement  of  suit,  verbally  promised  within 
six  years  that  the  matter  should  be  arranged,  and  afterwards,  upon 
an  action  being  brought,  pleaded  actio  non  accrevit,  &c.;  it  was 
held,  that  the  Statute  of  Fi"auds  having  been  once  satisfied  by  the 
original  promise  being  in  writing,  it  was  not  necessary,  in  order  to 
take  the  case  out  of  the  Statute  of  Limitations,  that  the  latter 
promise  should  also  be  in  writing  (v). 

In  order  to  decide  whether  the  promise  of  the  defendant  was  an 
original  or  a  collateral  one,  it  is  often  necessary  and  allowable  to 
give  evidence  of  the  position  of  the  parties,  and  of  the  several  cir- 
cumstances under  which  the  words  in  question  were  spoken  or 
written  (x).  "  Whether  the  contract  was  original  or  collateral," 
says  Mr.  Justice  Bayley,  "viz.,  whether  it  was  binding  on  the 
parties  to  pay  in  the  first  instance,  and  at  all  events,  or  only  bind- 
ing in  case  the  other  does  not,  will  depend  on  the  contract  between 
the  parties.  I  think  the  expressions,  '  I'll  be  answerable,'  and  '  I'll 
see  you  paid,'  are  equivocal  expressions.  And  then  we  ought  to 
look  to  the  circumstances  to  see  what  the  contract  between  the 
parties  was  "  (y).  The  entry  of  the  debt  in  the  plaintiff's  books, 
and  the  bill  sent  in,  afford  strong,  though  not  conclusive,  evidence 
on  this  point  (z) ;  and  in  some  cases  the  subsequent  acts  and  ex- 
pressions of  the  parties  have  been  received  as  admissions  of  the 
nature  of  the  antecedent  contract  (a). 

2.  Cases  not  within  the  2nd  Clause  of  the  Mh  Section. — ^An 
action  having  been  brought  against  the  defendant,  an  attorney,  and 
two  others,  for  appearing  for  the  plaintiff  without  a  warrant,  the 
record  was  can-ied  down  to  be  tried  at  the  assizes  when  the  de- 
fendant promised,  in  consideration  that  the  plaintiff  would  not  fur- 
ther prosecute  the  action,  defendant  would  pay  10^.  and  costs  of 
suit.  In  an  action  on  this  promise,  the  question  was,  whether  this 
was  a  promise  within  the  statute  ;  and  it  was  held,  that  it  was  not ; 

(u)  Chater  v.  BeckeU,  7  T.  E.  201.  433. 

{v)  Qibhcms  v.  M'Gasland,  1  B.  &  A;'  (s)  Storv  v.   Scotl,    6  C.  &  P.  241  ; 

690.  Simpson  v.  Pentmi,  2  C.  &  M.  430. 

(x)  Keate  v.TmnpU,  1  B.  &  P.  158;  {a)  Rains  v.  Storry,  3  C.  &  P.  130  4 

Simpson  V.  Perdon,  2  C.  &  M.  430  ;  Bain-  Barmll  v.  Tratt,  -2  C.  &  P.  82  :  Orojt  v. 

Wdge  V.  Wad^,  16  Q.  B.  89.  SmaUwood,  1  Esp.  121. 

\y)  In  Simpson  v.  Penton,  2  C.  &  M. 
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as  not  being  a  promise  to  pay  the  debt  of  another,  but  to  pay 
the  party's  own  debt  (6).  In  Bead  v.  Nash  (1  Wils.  305.  See 
1  Wms.  Saund.  211,  c.  note  {I) ),  A.,  the  plaintiff's  testator,  brought 
an  action  of  assault  and  battery  against  J.  S. ;  the  cause  being  at 
issue,  the  record  entered,  and  just  coming  on  to  be  tried,  the 
defendant,  in  consideration  that  A.  would  withdraw  the  record, 
promised  to  pay  him  a  sum  of  money,  and  the  costs  to  that  time ; 
whereupon  A.  withdrew  his  record ;  A.  died :  the  plaintiff,  his 
executor,  brought  this  action  upon  the  special  promise  of  defendant. 
The  defendant  pleaded  (c)  the  Statute  of  Frauds,  viz.  that  there  was 
not  any  agreement  in  writing,  touching  the  promise.  On  demurrer, 
the  court  gave  judgment  for  the  plaintiff;  being  of  opinion,  that  this 
promise  was  not  within  the  statute ;  that  it  was  an  original  promise 
sufficient  to  found  an  assumpsit  against  the  defendant ;  that  J.  S. 
was  not  a  debtor ;  the  cause  was  not  tried ;  it  did  not  appear  that 
J.  S.  had  been  guilty  of  any  default  or  miscarriage ;  there  might 
have  been  a  verdict  for  him,  if  the  cause  had  been  tried  ;  J.  S.  never 
was  liable  to  the  particular  debt,  damages,  or  costs ;  that  the  true 
difference  was  between  an  original  promise,  and  a  collateral  pro- 
mise ;  the  former  promise  was  not  within  the  statute,  the  latter  was. 
Conversely,  where  the  defendant  in  a  Chancery  suit,  in  considera- 
tion of  the  suit  being  discontinued,  with  the  consent  of  the  plainr 
tiffs  in  Chancery,  promised  their  attorney  to  pay  the  costs  due  to 
him,  the  promise  was  held  to  be  within  the  statute,  because  the 
plaintiffs  were  liable  to  their  attorney  for  those  costs,  and  the  de- 
fendant could  only  become  liable  for  costs  to  the  plaintiffs  them- 
selves and  on  the  termination  of  the  suit  (d). 

In  an  action  of  indebitatus  assumpsit,  for  money  laid  out  to  the 
use  of  defendant  by  the  plaintiff,  at  the  request  of  the  defendant, 
the  evidence  was  that  one  D.  coming  to  the  plaintiff,  by  the  de- 
fendant's order,  for  money  to  pay  some  workmen  who  had  been 
employed  in  the  garden  of  J.  S.,  the  infant  grandson  of  defendant, 
the  plaintiff  refused  to  pay  the  money  unless  the  defendant  would 
sign  a  receipt.  Whereupon  the  defendant  wrote  the  following  note, 
viz. — "  This  is  to  certify,  that  it  is  my  request  that  you  pay  to  Mr. 
D.,  OQ  the  account  of  J.  S.,  for  the  workmen's  use,  the  sum  of 
£  ; "  signed  by  the  defendant.     It  was  objected,  that  this  was 

evidence  only  of  a  collateral  security,  and  not  of  a  debt  from  the 
defendant.  But  per  Cur.,  the  money  was  manifestly  advanced  on 
the  defendant's  credit ;  and  its  being  on  account  of  the  defendant's 
grandson,  an  infant,  is  a  matter  merely  between  the  defendant  and 
the  infant.  The  defendant  is  the  debtor  to  the  plaintiff;  the  ob- 
jection arises  from  an  ambiguous  use  of  the  term  collateral  promise ; 
by  which  the  defendant  must  mean  a  special  undertaking  upon  a 
special  contingency ;  as,  if  such  a  one  does  not  pay,  I  will.    It  is 

(i)  StepJiens  v.  Squire,  5  Mod.  205.  (d)  Tcnnlinson  v.  Qell,  6  A.  &  E.  564. 

(c)  See  ante,  p.  766. 
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also  applied  to  a  joint  undertaking,  which  is  joint  and  several,  and 
it  is  called  collateral  as  between  the  two  debtors,  but-  it  is  original 
in  each  of  them  as  to  the  creditor ;  so  in  this  case,  there  is  an 
original  undertaking  by  the  defendant,  though,  perhaps,  she  may- 
undertake  this  as  a  security  for  her  grandson,  as  between  him  and 
her.  The  defendant  is  the  only  original  debtor;  for  the  infant  never 
could  be  liable  (e).  "Where  the  transaction  effectuates  a  transfer  of 
the  debt  from  the  original  debtor  to  the  defendant,  so  that  the 
original  debtor  is  thereby  entirely  discharged  from  further  liability, 
and  the  debt  is  taken  by  the  defendant  upon  himself,  the  agreement 
need  not  be  in  writing ;  it  being,  in  general,  essential,  in  order  to 
bring  a  case  within  the  fourth  section,  that  both  should  be  liable  at 
the  same  time.  Therefore,  where  the  plaintiff,  having  issued  a.fi.  fa. 
against  L.,  was  induced  to  withdraw  it  on  the  defendant's  under- 
taking to  pay  the  amount  of  the  judgment  against  L.,  and  L.  making 
a  conveyance  of  all  his  property  to  the  defendant,  it  was  held,  that 
the  defendant's  undertaking  was  not  within  the  Statute  of  Frauds, 
inasmuch  as  the  effect  of  the  transaction  was  to  release  L.  from  all 
further  liability  (/).  So  where  a  defendant,  in  custody  on  a  ca.  sa., 
is  discharged  by  consent  of  the  execution  creditor,  the  debt  is  ex- 
tinguished ;  and  therefore,  a  promise  by  a  third  person  to  pay  that 
debt  on  condition  of  that  discharge,  is  an  original  promise  and  not 
within  the  statute  (g).  So  also  an  agreement  to  convert  a  separate 
debt  into  a  joint  one  extinguishes  the  separate  debt,  and  is  not 
within  the  statute  Qi).  For  a  similar  reason,  a  transfer  of  the  in- 
terest in  a  debt  froml  the  creditor  to  a  third  person,  is  not  within 
the  statute,  provided  the  transaction  is  such  as  to  extinguish  the 
claim  of  the  original  creditor  (i).  Where,  however,  the  bargain  is, 
not  for  extinguishment  of  the  debt,  hut,  for  forbearance,  giving  time, 
further  security,  or  the  like,  the  statute  applies  (j). 

There  is,  however,  a  remarkable  class  of  cases  in  which  a  promise 
to  answer  for  the  debt  of  another  having  been  coupled  with  the 
purchase  by  the  guarantor  of  an  interest  of  some  kind,  or  the  sur- 
render in  his  favour  of  a  right  such  as  that  of  distress,  has  been  held 
not  to  be  within  the  statute :  and  in  these  cases  it  is  not  essential 
that  the  original  debt  should  be  extinguished  (fc).  The  principle  on 
which  these  cases  depend  appears  to  be,  that  the  main  object  of  the 
transaction  has  been  to  effect  something  entirely  distinct  from  the 
payment  of  the  debt  of  the  third  person,  and  that  such  payment, 
though  a  consequence,  is  not  yet  the  direct  object  of  the.trans- 

(e)  ffarris  v.  Bmibach,  1  Burr.  373,  (i)  Ansky  v.  Ma/rdm,  1  N.  E.  124  ; 

and  MSS.  Hodgson  v.  Anderson,  3  B.  &  G.  842. . 

(/)  Bird  V.  Oamrnm,  3  B.  N.  C.  883 ;  (j)  King  v.  Wilson,  2  Str.  873 ;  Fish 

and  see  Oauni  v.  Bill,  1  Stark.  10.  v.  Hutchinson,  2  Wils.  94  ;  French  v. 

{g)  Goodman  v.  Ghase,  1  B.  &  A.  297;  French,  2  M.  &  G.  644  ;  8  So.  N.  R. 

Butcher  v.  Stewart,  11  M.  &  "W.  857 ;  126. 
and  see  Lane  v.  Bu/rgha/rt,  1  Q.  B.  933.  (h)  See  per  ParTee,  B.,  in  AnOrevis  v. 

(A)  Exp.  Lam,  1  De  Gex,  300.  Sm,Uh,  2  C.  M.  &  E.  631. 

VOL,   II.  ^ 
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action  (T).  The  leading  case  of  these  is  Williams  v.  Leper  {rrk) : 
there  A.,  being  indebted  to  the  plaintiff  for  the  rent  of  a  dwelling- 
house,  in  arrear  for  thre6  quarters  of  a  year,  and  becoming  insolvent, 
made  a  bill  of  sale  of  all  his  goods  in  the  house,  to  the  defendant 
Leper,  in  trust,  to  be  sold  by  him  as  broker,  for  the  beiiefit  of  A.'s 
creditors ;  defendant  accordingly  advertised  a  sale :  on  the  morning 
of  the  sale,  and  while  the  defendant  was  in  possession  of  the  goods 
upon  the  premises,  the  plaintiff  (the  landlord)  came  there  to  distrain 
for  his  rent ;  whereupon  the  defendant,  in  consideration  that  the 
plaintiff  would  not  distrain,  promised'  to  pay  the  plaintiff  the  rent 
in  arrear.  Upon  this  promise  of  the  defendsint  an  action  was 
brought,  and  the  question  was,  whether  the  promise  was  within  the 
statute.  It  was  held,  that  it  was  not;  bu.t  tx^otl  what  precise 
ground  the  decision  proceeded  it  is  difficult  to  collect  from  the 
reports.  Lord  Mansfield,  C.  J.,  and  Wiknot,  J.,  seemed  to  have 
formed  their  opinion  on  a  supposition  that  the  plaintiff  had  actually 
distraiiied,  and  was  in  possession  of  the  goods  at  the  time  the  pro- 
mise was  made ;  but  the  fact  was,  that  the  plaintiff  was  not  in 
possession  (n),  but  had  merely  given  notice  to  distrain.  Yates,  J., 
seems  to  have  thought  that  the  defendant  derived  an  advantage 
from  the  plaintiff's  permitting  him  to  proceed  with  the  sale  of  the 
goods ;  and  that  this  was  an  original  consideration  to  the  defend- 
ant. Aston,  J.,  considered  the  goods  as  the  only  debtor ;  conse- 
quently, that  the  promise  was  not  a  promise  to  pay  the  debt  of  the 
tenant;  "  And  it  is  submitted,"  says  Mr.  Justice  Williams,  "  that 
this  is  the  true  ground  of  the  decision,  and  that  if  the  defendant 
had  not  been  the  owner  of  the  goods,  the  promise  must  have  been 
in  writing  "  (o).  It  will  be  observed,  that,  although  there  was  no 
actual  distress,  yet  there  was  a  power  of  immediate  distress,  and 
an  intention  to  enforce  it;  it  should  seem,  therefore,  that  the 
judges  must  have  considered  that  power  as  equivalent  to  an  actual 
distress;  and  the  promise  extended  only  to  the  amount  of  the 
an-ears  and  rent  then  due,  and  for  which  the  right  of  distress  might 
have  been  immediately  exercised  (p).  And  a  subsequent  case, 
where  the  defendant  had  been  simply  employed  to  sell  the  goods, 
but  had  taken  no  assignment  of  them,, and  the  landlord  had  only 
threatened  a  distress,  was  decided  in  accordance  with,  and  upon 
the  authority  of,  the  foregoing  (g).  In  another  case,  it  was  held,  that, 
where  plaintiff  having  actually  distrained  for  rent  in  arrear  goods, 
which  the  tenant  was  at  that  time  about  to  sell,  agreed, with 
defendants  to  deliver  up  the  goods,  and  to  permit  them  to  be  sold 
by  one  of  the  defendants  for  the  tenant  upon  defendant's  joint  under- 

(l)  See    judgments    in    Couturier  v.  -'Wms.  Saimd.  211,  d. 
Hastie,  8  Exch.  56,  and  in  Thomas  v.  (p)  See  10  B.  &  0.  670,  and  1  Wms. 

Williams,  10  B.  &  C.  670 ;  per  Pwrhe,  Saimd.  211,  e,  note  (I). 
B.,  in  Macrory  v.  Scott,  5  Exch.  914,  (q)  Bampton  v.  J>aulim,  i  Bingh.  264; 

,,(ot)  aWils.  30,§;.3  Burr.  1886.  and  see  Sarrell  v.  Trussell    4  Taiint 

hi)  See  2  Wils.  308,  and  2  East,  330.  117.  " 

(o)  In  note  (I)  to  Forth,  v.  Slanttm,  1 
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taking  to  pay  to  plaintiif  all  such  rent  as  should  appear  to  be  due 
to  him  from  the  tenant,  the  agreement  was  not  within,  the  statute(r). 
But  where  the  promise  was ,  to  pay  the  arrears  of  rent  then  due, 
and  also  the  accruing  rent  up  to  a  future  day,  and  this  promise  was 
by  word  only ;  it  was  held  that  the  promise  to  fay  the  accruing 
rent  exceeded  the  consideration,  and  could  not  be  sustained  on  the 
ground  on  which  former  cases  had  been  sustained,  and  was  nothing 
more  than  a  promise  to  pay  money  that  would  become  due  from  a 
third  person  (s) ;  and  consequently,  being  within  the  mischief  in- 
tended to  be  remedied  by  the  statute,  was  void ;  and  being  void  in 
part,  could  not  be  held  good  as  to  the  other  part  (f). 

The  most  difficult  cases  to  reconcile  with  the  other  authorities 
seem  to  be  those  relating  to  liens.  An  action  was  brought  for 
repair  by  the  plaintiff  of  a  carriage  belonging  to  a  third  person, 
which  had  been  sent  to  the  former  by  the  defendant.  The 
defendant  directed  the  plaintiff  to  pack  and  send  the  carriage  on 
board  ship.  Upon  the  plaintiff's  enquiring  who  was  to  pay,  the 
defendant  said  he  had  sent  the  carriage,  and  he  would  pay  for  the 
repairs.  Lord  Eldon,  C.  J.,  held  that,  as  the  plaintiff  had  to  a 
certain  extent  a  lien  on  the  carriage,  and  parted  with  it  on  de- 
fendant's promise  to  pay,  the  case  was  not  within  the  statute  {u). 
It  has  been  suggested  that  the  true  ground  of  the  decision  may 
have  been  that  the  carriage  was  sent  by  the  defendant,  and  the 
work  done  on  his  order,  and  consequently,  that  no  third  person 
was  liable  at  all  for  the  work  so  done  (cc).  To  a  more  recent 
case  {y)  this  explanation  will  not  apply,  and  it  would  seem  that  these 
decisions  are  overruled  by  G%ll  v.  lA/ndsay  (z),  cited  ante,  p.  768. 
In  Castling  v.  Aubert  (a),  the  plaintiff,  who  was  the  broker  of  J.  S., 
having  policies  of  assurance  of  great  value  in  his  hands,  belonging 
to  J.  S.,  accepted  several  bills  for  the  accommodation  of  J.  S.  A 
loss  having  happened  on  the  policies,  which  the  underwriters  had 
agreed  to  pay,  but  which  J.  S.  could  not  receive  without  having 
the  policies  to  produce,  the  plaintiff  was  applied  to,  to  give  them 
up  for  that  purpose  to  the  defendant,  into  whose  hands  J.  S.  had  at 
that  time  transferred  the  management  of  his  insurance  concerns. 
Some  of  the  plaintiff's  acceptances  being  then  outstanding  (and 
particularly  an  acceptance  on  a  bill  in  the  hands  of  J.  N.),  upon 
which  writs  had  been  sued  out  (though  not  then  executed)  against 
J.  S.  as  drawer,  and  the  plaintiff  as  executor,  the  plaintiff  refused 
to  deliver  up  the  policies,  they  being  the  only  securities  he  had 
against  his  acceptances,  without  an  indemnity ;  whereupon  it  was 

(r)  EdMards  v.  Kelly,  6  M.  &  S.  204.  {%)  4  Exoh.  45. 

(s)  Thomas  v.  Williams,  10  B.  &  C.  (a)  2  East,  325,  cited  by  Par^c,  B.,in 

664.  And/rews  v.  Smith,  2  Cr.  M.  &  E.  631, 

(i)  See  amti,  p.  770,  note  (s).  as  an  exception  to  the  general  riile  that 

(u)  Hmldiieh  v.  Milne,  3  Esp.  86.  the  undertaking  is  collateral,  wherever 

(x)  1  "Wms.  Saund.  211,  d.  there  is  an  original  debt. 
(y)  Walker  v.  Taylor,  6  C.  &  P.  752. 
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verbally  agreed  between  plaintiff,  defendant,  and  J.  S.,  that  the  de^ 
fendant  upon  the  policies  being  made  over  to  him,  should  pay  the 
amount  of  the  bill  in  the  hands  of  J.  K,  with  the  costs  incurred 
and  should  lodge  money  in  a  banker's  hands  for  the  satisfaction  of 
the  remainder  of  the  acceptances  as  they  became  due.  In  pursuance 
of  this  agreement,  the  defendant  paid  into  the  banker's  hands  the 
sum  agreed  on,  and  the  plaintiff  delivered  up  the  policies  to  the 
defendant.  The  defendant  received  from  the  underwriters  the 
amount  of  their  subscriptions,  far  exceeding  the  sum  in  dispute; 
but  refused  to  pay  the  debt  and  costs  on  the  bill  in  J.  K's  hands ; 
in  consequence  of  which  refusal  the  plaintiff  was  arrested  at  the 
suit  of  J.  N.  Upon  this  the  plaintiff  brought  an  action  against  the 
defendant,  declaring  upon  the  special  agreement,  and  also  for 
money  had  and  received.  The  question  was,  whether  the  promise 
of  the  defendant  to  pay  the  sum  due  from  J.  S.  for  the  debt  and 
costs,  on  having  the  policies  of  insurance  delivered  to  him,  was 
within  the  statute  ?  The  court  were  of  opinion  that  it  was  not ; 
Lawrence,  J.,  observing,  "  this  was  to  be  considered  as  a  purchase 
by  the  defendant  of  the  plaintiff's  interest  in  the  policies.  It  was 
not  a  bare  promise  to  the  creditor  to  pay  the  debt  of  another  due 
to  him,  but  a  promise  by  the  defendant  to  pay  what  the  plaintiff 
would  be  liable  to  pay,  if  the  plaintiff  would  furnish  him  with  the 
means  of  doing  it."  And  fer  Le  Blanc,  J.,  "  This  is  a  case  where 
one  man,  having  a  fund  in  his  hands,  which  was  adequate  to  the 
discharge  of  certain  incumbrances,  another  party  undertook,  that  if 
the  fund  were  delivered  up  to  him,  he  would  take  it  with  the  in- 
cumbrances ;  this,  therefore,  has  not  any  relation  to  the  Statute  of 
Frauds  "(b). 

On  the  same  principle  as  that  on  which  the  class  of  cases 
commencing  with  WiUiams  v.  Leper  (c),  may  be  explained,  as 
before  suggested,  viz.  that  the  principal  object  of  the  transaction  is 
to  be  regarded,  it  has  been  held,  that  a  retainer  of  an  agent  to  dis- 
pose of  goods  under  a  del  credere  commission  need  not  be  accepted 
in  writing  by  the  agent  (d).  The  plaintiffs,  in  an  action  of  assump- 
sit, sued  the  defendants  on  default  by  the  purchaser  of  a  cargo  of 
Indian  corn,  which  had  been  sold  by  the  defendants  on  behaH  of 
the  plaintiffs  under  a  del  credere  commission,  and  it  was  objected, 
on  behalf  of  the  defendants,  that  they  were  not  liable,  inasmuch  as 
there  was  no  note  in  writing  signed  by  them.  But  after  disposing 
of  other  points  not  necessary  to  mention  here,  Parke,  B.,  in  deli- 
vering the  judgment  of  the  Court  of  Exchequer,  said : — "  The 
other  and  only  remaining  point  is,  whether  the  defendants  are 
responsible  by  reason  of  their  charging  a  del  credere  commission, 
though  they  have  not  guaranteed  by  writing  signed  by  them- 
selves.   We  think  they  are.    Doubtless,  if  they  had  for  a  per  cent- 

[h)  See,  also,  Amtey  v.  Marden,  1  TS.  (e)  Ante,  p.  774. 

E.  124,  cited  ante,  p.  773.  (d)  Couturier  v.  ffastie,  8  £xoh.  40. 
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age  guaranteed  the  debt  owing,  or  performance  of  the  contract  by 
the  vendee,  being  totally  unconnected  with  the  sale,  they  would 
not  be  liable  without  a  note  in  writing  signed  by  them ;  but  being 
the  agents  to  negotiate  the  sale,  the  commission  is  paid  in  respect 
of  that  employment ;  a  higher  reward  is  paid  in  consideration  of 
their  taking  greater  care  in  sales  to  their  customers,  and  precluding 
all  question  whether  the  loss  arose  from  negligence  or  not,  and  also 
for  assuming  a  greater  share  of  responsibility  than  ordinary  agents, 
namely,  responsibility  for  the  solvency  and  performance  of  their 
contracts  by  their  vendees.  This  is  the  main  object  of  the  reward 
being  given  to  them  ;  and  though  it  may  terminate  in  a  liability  to 
pay  the  debt  of  another,  that  is  nat  the  immediate  object  for  which 
the  consideration  is  given  ;  and  the  case  resembles  in  this  respect 
those  of  Williams  v.  Leper  (e),  and  Gastli/ng  v.  Aubert  (/).  We 
entirely  adopt  the  reasoning  of  an  American  judge  (Mr.  Justice 
CoweTi),  in  a  very  able  judgment  on  this  very  point  in  Wolff  v. 
Koppel  (g).  We  are  therefore  of  opinion  that  the  rule  should  be 
absolute  to  enter  a  verdict  for  the  plaintiffs  "  (h). 

From  the  reasoning  in  the  above  judgment  may  be  deduced 
the  true  limits  to  an  opinion  which  appears  at  one  time  to  have 
prevailed  (i)  that  a  contract,  if  founded  on  a  new  consideration,  is 
not  within  the  statute.  Now,  it  is  plain  that  a  promise  to  pay 
the  debt  of  another,  founded  on  the  antecedent  debt  alone,  is 
nudum  pactum  (k) ;  and  therefore,  wherever  such  contract  is  to 
answer  for  an  old  debt,  there  must  be  a  new  consideration.  It 
may,  perhaps,  therefore,  be  safely  laid  down  that  wherever  the 
principal  object  of  the  transaction  is  to  secure  the  debt  of  another, 
as  in  the  case  of  an  advance  to  A.  on  the  guarantee  of  B.,  the  case 
will  be  within  the  statute ;  and  that  the  only  cases  in  which  the 
nature  of  the  consideration  is  material  are  such  as  those  in  the 
class  above  mentioned,  in  which  the  guarantee  is  only  a  secondary 
matter. 

A  promise  to  a  debtor  to  pay  his  debt  to  a  third  person,  is  not  a 
promise  to  answer  for  the  debt  of  another  within  this  section,  which 
applies  only  to  promises  made  to  the  person,  to  whom  another  is 
answerable  (I).  In  order  to  be  within  the  statute,  it  must  be  a 
promise  to  be  answerable  for  a  debt  of,  or  a  default  in  some  duty 
by,  that  other  person  towards  the  promisee  (m). 

The  declaration  on  a  promise  within  this  branch  of  the  fourth 
section  must  be  special,  and  consequently  the  price  of  goods  sold 

(e)  Ante  v  11  i  W  ^^^  Fnnck  v.  French,  2  M.  &  G. 

(f)  Ant^,i.  775.  644  ;  3  So.  N.  E.  121,  S.  C. 

(g)  5  Hill,  N.  Y.  Eep.  458,  cited  8  {I)  Eastwood  v.  Kenyon,  11  A.  &  E. 
Exch.  66.  note  (c).                                          438.  „    ,     „     .     ^ 

Ch)  8  Exch.  55.  W  •?«»■  Police,  B.,  m  Hargreaves  v. 

(i)  See  1  "Wms.  Saund.  211,  a. ;  Thomas      Parsons,  13  M.  &  W.  570, 
V.  Williams,  10  B.  &  0.  664. 
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to  A.,  and  guaranteed  by  B.,  cannot  be  recovered  against  B.  under 
the  common  counts  (n). 

Or  to  charge  any  Person  upon  any  Agreement  made  in  Con- 
sideration of  Marriage. — It  is  now  settled,  notwithstanding  former 
decisions  to  the  contrary  (o),  that  this  clause  does  not  extend  to 
mutual  promises  to  marry ;  consequently,  such  promises  are  bind- 
ing, although  they  are  not  reduced  into  writing  and  signed  by  the 
party.  The  plaintiff  declared,  that  in  consideration  of  her  hiaving 
promised  to  marry  the  defendant,  he  promised  to  many  her  at  his 
father's  death ;  and  averred,  that  the  father  was  dead,  but  the  de- 
fendant had  refused  to  marry  plaintiff,  and  had  since  married  A.  B. 
On  non-assumpsit  pleaded,  and  verdict  for  plaintiff,  it  was  moved, 
in  arrest  of  judgment,  that  this  parol  promise  was  not  good  in  law. 
But  (after  argument)' it  was  held,  that  the  case  was  not  within  the 
statute  ;  for  that  this  clause  in  the  statute  related  only  to  contracts 
in  consideration  of  marriage ;  and  tke  defendant,  having  married 
another  person,  had  disabled  himself  from  performing  the  promise ; 
the  plaintiff,  therefore,  could  not  apply  to  the  spiritual  court  to 
have  a  performance  decreed,  and  consequently  was  entitled  to  a 
compensation  in  damages  (jp).  The  effect  of  the  statute  is,  that  a 
contract  to  settle  property,  or  the  like,  in  consideration  of  marriage, 
cannot  be  enforced  unless  evidenced  by  writing.  But  a  parol  ante- 
nuptial contract  acknowledged  by  ■vvriting  after  the  marriage  will 
be  valid  against  the  contractor  (q),  and  any  settlement  made  in 
pursuance  of  such  contract  will  be  supported  as  a  voluntary  settle- 
ment (r).  In  equity,  if  there  has  been  a  part  performance  of  the 
contract  besides  the  marriage,  the  contract  will  be  enforced  fs),,  but 
it  is  quite  clear  that  marriage  alone  is  not  such  part  performance 
as  will  take  the  case  out  of  the  statute  (t).  Nor  will  part  perforni- 
ance  by  the  party  to  be  charged  be  sufficient  (w).  Where  a  father, 
before  the  marriage  of  his  daughter,  agreed  with  the  intended  hus- 
band to  settle  landed  property,  and  the  husband  was  let  into  pos- 
session, and  expended  money  on  it  after  the  marriage,  the  contract 
was  enforced  against  the  representatives  of  the  father.  "  This," 
said  Lord  Justice  Knight  Bruce,  "  is  a  clear  Case  of  a  parol  agree- 

(«.)  Mines  T.  Smlthorpe,  2  Camp.  215.  427  ;  27  L.  J.,  Chan.  19,  S.  G. ;  Svurgmn 

See  1  Wms.  Saund.  211,  o.  ,  v.  Collier,  1  Eden,  55. 

(o)  Philpott  V.  Wallett,   3  Lev.   65  ;  (s)  Swrcomie  v.  Pifiniger,  3  De  G.  M. 

r?'/,   }•     „  ,  ^^-  571,  574  ;  and  see  HamrmrsUy  v. 

\P)  OorTcy  Baker,  1  Str.  34;  Samison  He  Bdl,  12  CI.  &  F.  45  :    StrougUll  v. 

V.  ftss'e,  Ld.  Eaym.  386  ;  S.  P.  per  Ward,  Chillimr,  4  "W.  E.  684. 
C.  a.  Garth.  467,  468.  (<)  Lassence  v.  Tiermy,  1  McN.  &  G. 

{q)  Hamrmrsley  r.  De  Beil,  12  CI.  &  551  ;  2  HaU  &  T.  115,  S.  C. ;  judgment 

;■     \\r      ■'^-  ■*^^;    lyvmdas  v.  Bv^  in  •Warden  v.  Jones,  6  W.  R.  182:  and 

tern,  1  Ves.  jun.  196  ;  2  Cox,  235 ;  Rem-  see  Taylw  v.  Bmh,   1  Ves.  sen.  297  ; 

dall  V.  Morgam,  12  Ves.  67  ;  Shaw  v.  and  Jmden  v.  M<yMy,  5  H.  L.  C.  185. 
^ffitonffiM.,  4  East,   201 ;   Mmmiaom  v.  (m)  Cator  v.  Caior,  1  L.  E.,  Ch.  App. 

J!&i!M«K,  1  Str.  236.  137  ;  36  L.  J.,  292  Ch.  ^^ 

(r)  Wwrden  v.  Jones,  26  L.  J.,  Chan. 
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ment  for  valuable  consideration  which  has  been  in  part  performed, 
and  it  is  the  settled  law  of  this  country,  and  has  been  for  a  great 
number  of  years,  that  in  such  circumstances  the  Statute  of  Frauds 
is  no  defence ''  (v).  But  since,  as  has  been  said,  a  parol  contract 
followed  by  the  marriage  and  no  other  act  of  part  performance  will 
not  be  enforced,  it  will  follow  that  any  settlement  made  in  pursu- 
ance of  such  contract  is  voluntary  as  above  mentioiied,  and  will  not 
hold  as  against  prior  existing  creditors  of  the  husband  (x). 

Or  upon  any  Contract  or  Sale  of  Lands,  &c.  or  any  Interest  in 
or  coTicerning  them. — This  branch  of  the  section  applies,  not  only 
to  contracts  for  the  sale  of  lands,  -fee,  but  also  to  leases,  whether  to 
commence  in  prcBsenti  or  infuturo,  and  to  agreements  for  leases  (i/), 
and  assignments  (z).  Its  eifect,  in  respect  to  leases,  as  already 
remarked  (a),  is  to  preclude  the  maintenance  of  any  action  for  not 
taking  possession  in  pursuance  of  a  parol  demise,  even  though 
valid  under  the  second  section.  A  contract  to  let  furnished  lodg- 
ings is  within  the  section  (&).  But  a  contract  for  board  and  lodging 
generally,  without  any  stipulation  for  the;  occupation  of  any  parti- 
cular rooms,  is  not  (c).  An  agreement  to  pay  the  expenses  of  in- 
vestigating the  defendant's  title  to  land  proposed  to  be  mortgaged 
to  the  plaintiff,  in  consideration  that  the  plaintiff  would  advance 
2000Z.  on  a  good  title  being  made  out,  has  been  held  not  to  be 
within  the  section,  as  the  defendant  had  not  entered  into  a  binding 
agreement  to  complete  the  mortgage  (c?).  An  agreement  to  convey 
an  equity  of  redemption  will  not  be  binding  unless  in  writing, 
"  because  a  court  of  equity  treats  the  equity  of  redemption  as  the 
land  itself — at  all  events,  as  an  interest  in  land  "  (e). 

An  agreement  to  do  something  collateral  to  an  existing  interest  in 
land  is  not  necessarily  within  the  statute,  on  account  of  its  con- 
nection with  the  land ;  therefore  an  agi-eement  by  a  tenant  to  pay 
an  annual  sum  in  consideration  of  his  landlord's  making  improve- 
ments on  the  demised  premises  need  not  be  in  writing  (/). 

When  a  sale  of  growing  crops  does,  and  when  it  does  not  confer 
an  interest  in  land,  is  often  a  question  of  much  nicety  {g),  and 
Lord  Abinger  has  observed  "that  no  general  rule  is  laid  down  in 
any  one  of  the  cases  that  is  not  contradicted  hj  some  other"  (A). 
It  will,  however,  be  found  that  there  is  a  distinction  between  con- 
tracts relating  to  the  natural  produce  of  the  land,  and  contracts  re- 

(v)  Swrcorribe  v.  Pinniger',  supra.  (e)  Massey  v.  Johnson,  1  Exch.  241, 

(x)  Warden  v.  Jones,  supra.  255  ;  per  Bolfe,  B.,  and  see  HodgHnson 

(y)  Edge  y.  Strafford,  1  C.  &  J.  391 ;  t.  WyaU,  4  Q.  B.  749. 

Inman  v.  /Stamp,  1  Stark.  12.  (/)  Hoiy  v.  Roebuck,  7  Taunt.  157  ; 

(z)  Post,  p.  782,  note  (d).  Donellan  v.  Bead,  3  B.  &  Ad.  899. 

(a)  Ante,  p.  75.  (?)  See  per  Bolfe,  B.,  1  Exch.   115, 

(6)  Edge  v.  Strafford,  1  C.  &  J.  39 ;  and  1  "Wras.  Saund.  277,  b,  note  {/). 

and  Irman  v.  Stamp,  1  Stark.  12.  (h)  In  Bodwell  v.  PhilUps,  9  M.  &  W. 

(c)  Wright  v.  Stavert,  2  E.  &  E.  721.  505. 
{d)  Jeakes  v.  White,  6  Exoh.  873. 
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lating  io  fructus  industriales,  or  such  productions  as  yield  an  annual 
profit,  and  are  sown  and  raised  by  the  industry  of  man,  and  which 
may  he  taken  in  execution ;  there  is  also  a  distinction  as  to  whether 
the  produce  is  to  be  severed  by  the  buyer  or  the  seller  (i).    An 
agreement  conferring  an  exclusive  right  to  the  vesture  of  land  dur- 
ing a  limited  time  and  for  given  purposes,  is  a  contract  or  sale  of  an 
interest  in,  or  at  least  an  interest  concerning,  lands ;  therefore,  an 
agreement  to  sell  a  growing  crop  of  mowing  hay,  to  be  mowed  and 
made  into  hay  by  the  purchaser,  requires  a  written  agreement  (J). 
So  also  a  sale  of  growing  poles,  timber  (k),  or  of  growing  under- 
wood (I),  or  of  growing  fruit  (m),  to  be  cut  or  gathered  by  the  pur- 
chaser, is  within  the  fourth  section.     But  where  growing  timber  is 
sold  at  so  much  per  foot,  to  be  cut  by  the  seller,  the  contract  is 
not  within  the  section,  for  "the  object  of  a  party  who  sells  timber 
is,  not  to  give  the  vendee  any  interest  in  his  land,  but  to  pass  to 
him  an  interest  in  the  trees  when  they  become  goods  and  chat- 
tels" (n).   A  sale  of  ordinary  agricultural  produce  will  not  in  general 
be  within  the  section.   Indebitatus  assumpsit  for  a  crop  of  potatoes 
bargained  and  sold,  and  dug  up  and  earned  away  by  virtue  of  such 
bargain  and  sale.     The  defendant  purchased  of  the  plaintiff,  by 
parol,  at  so  much  per  sack,  a  crop  of  potatoes  then  in  the  ground. 
The  defendant  was  to  dig  them  up  and  remove  them  without 
delay.     The  defendant  accordingly  dug  up  and  carried  away  more 
than  half  the  crop,  but  was  prevented  by  the  frost  from  taking  the 
remainder.     The  plaintiff  brought  his  action  to  recover  the  value 
of  the  whole  crop.     The  defendant  paid  into  court  a  sum  of  money 
equivalent  to  the  value  of  that  portion  of  the  crop  which  he  had 
taken.      It  was  objected,  that  this  was  a  contract  or  sale  of  an 
interest  in  Innd.     But  per  Lord  EUenhorough,  C.  J.,  the  liberty 
which  the  defendant  had  of  entering  the  close  for  the  purpose  of 
taking  the  crop,  amounted  to  an  easement,  and  nothing  more.    No 
interest  in  the  land  itself  passed,  or  was  intended  to  pass,  by  the 
contract.     The  defendant  could  not  have  maintained  ejectment  to' 
recover  possession  of  the  crop;     In  this  respect  this  case  differed 
materially  from  that  of  Crosby  v.  Wadsworth,  which  he  was  not 
disposed  to  extend;  in  that- case  the  subject-matter  of  the  contract 
was  the  prima  vestura,  for  which  ejectment  lies,  as  does  also  tres- 
pass quare  clausum  fregit.     But  trespass  quare  clausum  fregit 
could  not  be  brought  by  this  defendant  for  a  trespass  to  the  close 
in  which  the  crop  of  potatoes  grew.   It  did  not  foUow,  that,  because 
the  crop  of  potatoes  was  not  at  the  time  of  the  contract  a  chattel,   . 
it  was,  therefore,  an  interest  in  land.   Bayley,  J.,  said  it  was  a  thing 
"  whose-  growth  was  at  an  end,  and  in  this  respect  distinguishable 

(i)  See  note  (/),  supra.  P)  Scorell  v.  Soscall,  1  Y.  &  J.  396 

(j)  Crosby  y.  Wadsworth,  6  East,  602;  (m)  Rodwdl  v.  PhUlim.  9  M    &  W 

Cwnington  v.  Roots,  2  M.  &  W.  248.  501. 

(Jc)  Teal  V.  Auty,  2  Brod.  &  Bingh.  (n)  Smith  v.  Sermon,  9  B  &  C  573  ■ 

99  ;  4  Moore,  542.  mAper  BwyUy,  B.,  1  C.  &  M.  106.'         ' 
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from  the  case  of  Bristow  v.  WadcLvngton  (o),  which  was  a  contract 
for  the  next  year's  crop  of  hops ;  and  that  he  considered  the  land 
merely  as  a  warehouse,  and  that  the  contract  was  substantially 
the  same  thing,  as  if  the  potatoes  had  been  deposited  in  a  ware- 
house at  the  time  of  the  sale  (p).  And  if  the  potatoes  had  been 
sold  while  growing,  and  at  so  much  per  acre(g'),  to  be  dug  and 
carried  away  by  the  purchaser,  without  any  time  limited ;  or  if  they 
had  been  in  a  growing  state,  and  sold  by  the  cover  (r),  to  be  turned 
up  by  the  seller ;  or  if  they  had  been  sold  in  a  similar  state  at  so 
much  per  sack  (s),  to  be  dug  by  the  purchaser  at  the  usual  time, 
and  to  be  then  paid  for ;  the  decision  would  have  been  the  same, 
that  such  sales  do  not  fall  within «the  fourth  section.  "Certainly, 
when  the  owner  of  the  soil  sells  what  is  growing  on  the  land,  whe- 
ther natural  produce,  as  timber,  grass,  or  apples,  or  fructus  in<ms- 
triales,  as  corn,  pulse,  or  the  like,  on  the  terms  that  he  is  to  cut 
or  sever  them  from  the  land,  and  then  deliver  them  to  the  purchaser, 
the  purchaser  acquires  no  interest  in  the  soil,  which  in  such  case  is 
only  in  the  nature  of  a  warehouse  for  what  is  to  come  to  him 
merely  as  a  personal  chattel "  (t). 

Plaintiff  and  defendant  orally  agreed  (in  August),  that  defendant 
should  give  45?.  for  the  crop  of  corn  on  plaintiff's  land,  and  the 
profit  of  the  stubble  afterwards ;  that  plaintiff  was  to  have  liberty 
for  his  cattle  to  run  with  defendant's  ;  and  that  defendant  was  also 
to  have  some  potatoes  growing  on  the  land,  and  whatever  lay  grass 
was  in  the  fields ;  defendant  was  to  harvest  the  corn  and  dig  up  the 
potatoes ;  and  plaintiff  was  to  pay  the  tithe.  It  was  held,  that  it 
did  not  appear  to  be  the  intention  of  the  parties  to  contract  for  any 
interest  in  land,  and,  therefore,  not  within  the  Statute  of  Frauds, 
but  a  sale  of  goods  and  chattels,  as  to  all  but  the  lay  grass,  and  as 
to  that,  a  contract  for  the  agistment  of  the  defendant's  cattle  (u). 
A  parol  agreement  for  the  sale  of  crops  may  be  good  between  an 
outgoing  and  incoming  tenant,  for  there  would  be  no  sale  of  any 
interest  in  the  land  which  must  come  from  the  landlord  (x).  But 
where  a  landlord  agreed  to  let  a  farm  by  parol,  and  the  tenant  was 
to  take  the  growing  crops  and  pay  for  them,  and  also  for  the  work, 
labour,  and  materials  in  preparing  the  land  for  tillage ;  it  was  held, 
that  the  case  was  within  the  fourth  section.  At  the  time  when  the 
contract  was  made,  the  crops  were  growing  upon  the  land,  the 
tenant  was  to  have  had  the  land  as  well  as  the  crops,  and  the  work, 

(o)  2  B.  &  Pul.  452,  in  which  case  the  8  D.  &  Ey.  611. 

question  indirectly  arose,  but  did  not  re-  (s)  Sainshury  v.  Matthews,  4  M.  &  "W. 

quire  decision.     See,  as  to  the  authority  343;  Dunne  v.  Fergusson,  Hayes  (Ir.) 

of  this  case,  Bodwett  v.  Phillips,  9  M.  &  540. 

■\y.  503.  (t)  Pe/r  Rolfe,   B.,   in   WctsKbowrn  v. 

(y)  Pa/rker  v.    Stwniland,     11    East,  Bv/rrows,  1  Exeh.  115  ;  and  see  Watts  v. 

362  ■    but  see  Emmerson  v.    Heelis,    2  Friend,  10  B.  &  C.  446. 

Taunt.  38.  M  "f"^^  '^-  Pli^t,  10  A.  &  E.  763. 

(a)  Warwick  v.  Bruce,  2  M.  &  S.  205.  (x)  Mayfield  v.  Wadsley,  3   B.  &  C. 

(r)  Eoans  v.  Roberts,  5  B.  &  C.  829  ;  357 ;  5  D.  &  Ky.  224. 
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labour,  and  materials  were  so  incorporated  with  the  land  as  to  be 
inseparable  from  it  {y).  An  action  of  vndehitatus  assumjjsii,  with 
a  count  on  a  qua/ntuTn  meruit,  for  riioieties  of  crops  of  wheat  sold  by 
the  plaintiff  to  the  defendant,  and  by  the  defendant  reaped  for  his 
own  use,  and  also  a  count  for  money  had  and  received  :  the  case 
was,  that  the  plaintiff,  by  a  parol  agreement,  bad  let  land  to  the 
defendant,  from  which  he  was  to  take  two  successive  crops,  and  to 
render  the  plaintiff  a  moiety  of  the  crops  in  lieu  of  rent.  While 
the  crops  of  the  second  year  were  on  the  ground,  an  appraisement 
of  them  was  taken  by  both  parties,  and  the  value  ascertained. 
The  defendant  having  afterwards  refused  to  pay  a  moiety  of  the 
value,  this  action  was  brought.  It  was  objected,  that  the  agree- 
ment was  within  the  statute,  because  it  related  to  land ;  but  the 
court  overruled  the  objection ;  as  the  circumstance  of  the  price 
having  been  ascerta,ined  by  the  appraisement,  brought  it  to  the  case 
of  an  action  for  goods  sold  and  delivered  (z).  "  The  contract,  if  it 
had  originally  concerned  an  interest  in  land,  after  the  agreed  sub- 
stitution of  pecuniary  value  for  specific  produce,  no  longer  did  so : 
it  was  originally  an  agreement  to  render  what  should  have  become 
a  chattel,  i.  e.  part  of  a  severed  crop  in  that  shape,  in  lieu  of  rent : 
and  by  a  subsequent  agreement  it  was  changed  to  money  instead 
of  remaining  a  specific  render  of  produce  "  {a).  Where  tenant,  on 
expiration  of  term  being  about  to  remove  fixtures,  to  which  he  was 
entitled,  agreed  to  sell  them  to  his  landlord  at  a  valuation,  which 
was  aftei-wards,  and  after  the  time  expired,  made  and  signed  by 
the  brokers  ;  it  was  held,  that  this  was  not  a  sale  of  any  interest 
in  land  (6). 

An  agreement  by  a  tenant  to  assign  is  within  the  fourth  section, 
whether  made  absolutely  or  subject  to  the  consent  of  the  landlord 
being  obtained  (c).  So  an  agreement  by  a  tenant  with  a  third 
person  to  surrender  in  his  favour  and  endeavour  to  persuade  the 
landlord  to  accept  him  as  tenant  must  be  in  writing  {d).  So  an 
agreement  by  A.,  the  tenant  from  year  to  year  of  a  house  under  a 
parol  demise  for  seven  years,  to  give  up  possession  to  B.,  in  order 
that  B.  might  enter  thereon  as  tenant  to  the  landlord  (/).  So 
■where  A.,  being  possessed  of  a  messuage  and  premises  for  the  re- 
sidue of  a  term  of  years,  agreed  with  B.  to  relinquish  possession 
to  him,  and  to  suffer  him  to  become  tenant  thereof  for  the  residue 
of  the  term,  in  consideration  of  B.'s  paying  a  sum  of  money  to- 
wards completing  some  repairs ;  it  was  held,  that  this  was  an 
agreement  relating  to  the  sale  of  an  interest  in  land  {g).     So  where 

(y)  Earl  of  Falmouth  v.   Thomas,  1  (c)  Per  Maule,  J.,  in  Smart  v.  Ifard- 

Or.  &  M.  89.  ing,  15  C.  B.  659.     See  Anon.,  1  Ventr. 

(»)  Fmlter  v.  KilUii^eek,   1  B.  &  P.  361. 

397.  {d)  OocJeing  v.  Ward,  1  C.  B.  858. 

{a)  Per  Lord  Ellenhorough,   6    East,  (/)  Kelly  v.  Webster,  12  C.  B.  283. 

612.  (g)  Butiemere  v.  Bayes,  6  M.  &  AV. 

(6)  HalUn  v.  Runder,  1  C.  M.  &  R.  466. 
266. 
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A.  agreed  to  sell  to  B.  a  milk  walk,  including  possession  of  the 
premises,  of  which  A.  was  tenant  from  year  to  year  (h). 

Where  the  contract  is  within  the  fourth  section  of  the  statute, 
the  execution  by  one  of  the  parties  of  his  part  will  not  take  the 
case  out  of  the  statute,  so  as  to  enable  such  party  to  sue  the  other 
at  law  on  the  contract  for  non-performance  of  his  part,  even  where 
nothing  remains  to  be  done  but  to  pay  the  consideration  (i),  nor 
will  it  make  any  difference  that  the  defendant  has  also  partly 
executed  the  contract  as  by  paying  a  portion  of  the  consideration  (k). 
But  in  a  recent  case,  where  the  plaintiff  verbally  agreed  with  the 
defendant  to  buy  the  defendant's  interest  in  premises  for  B71.,  the 
defendant  to  return  101.  in  the  ^ent  of  a  refusal  of  a  licence  to 
the  plaintiff  to  use  them  as  a  slaughter-house,  the  majority  of  the 
Court  of  Queen's  Bench  held,  that,  after  the  371.  had  been  paid 
and  possession  of  the  premises  given  to  the  plaintiff,  the  101.  might 
be  recovered  back  on  refusal  of  the  licence,  as  the  promise  sued 
on  related  wholly  to  the  money  (I).  In  equity,  however,  it  is  other- 
wise, and  after  a  part  execution  by  delivery  of  possession,  specific 
performance  will  in  general  be  decreed  (m),  but  part  payment  of 
purchase  money  is  not  sufficient  {n).  At  law,  also,  a  contract  within 
this  section  is  not  treated  in  the  same  way  as  an  illegal  agreement, 
for  where  one  of  the  parties  has  enjoyed  the  fruits  of  such  con- 
tract, an  acknowledgment  by  him  of  the  consideration  being  due 
wiU  support  a  count  on  an  account  stated  (o).  So,  also,  if  goods, 
such  as  furniture,  stock,  &c.,  be  accepted,  and  kept  by  the  de- 
fendant by  virtue  of  a  contract,  whether  wholly  or  partly  within 
the  fourth  section,  the  statute  will  not  prevent  their  being  recovered 
on  a  quantum  meruit,  as  the  action  will  be  on  the  implied  contract 
arising  out  of  the  acceptance  of  the  goods,  not  on  the  express  con- 
tract rendered  inoperative  by  the  statute  {p).  And  so,  also,  where 
the  defendant  has  had  the  benefit  of  the  plaintiff's  work  (g). 

(h)  Smart  v.  Barding,  15  C.  B.  652.  ties  as  to  what  is  a  sufficient  part  per- 

(i)  Codcmg  v.   Ward,   1  C.  B.   868  ;  formance  will  be  found. 
Smart  v.  Harding,  15  C.  B.  652 ;  £oy-  (o)  OocHng  v.    Ward,   1   C.  B.   858  ; 

dell  V.  Dnimmond,  11   East,  159  ;  per  Teal  v.  Auiy,  2  B.  &  B.  99 ;   Knowles  v. 

Follock,   C.  B.,  1  Exch.   252  ;  but  see  Michell,  13  East,  249  ;  Pinchon  v.  Ohil- 

Collis  V  £otthamUy,  7  W.  E.  87,  post,  p.  cott,  3  C.  &  P.  236. 
788.  {p)  See  per  Jjori  Lyndhurst,  C.  B.,  in 

{k)  Kelly  y.  Webster,  12  C.  B.  283.  Lord  Falmouth  v.  Thomas,  1  C.  &  M. 

(l)  Green  v.  Saddington,  7  E.  &  B.  109  ;  per  Jervis,  C.  J.,  18  0.  B.  596  ; 

503  ;    Grompton,   J.,    did    not    concur ;  Mavor  v.  Pyne,  3  Bingh.  285  ;  Teal  v. 

Hodgsm  v.  Johnson,  28  L.  J.,  Q.  B.  88.  Auty,  2  B.  &  B.  99  :  per  Abbott,  C.  J.,  in 

(m)  ParkerY.  Taswell,i1  h.  J.,C'h3,rx.  Mayfield  v.   Wadsley,  3   B.  &  C.  362; 

812 ;  Pain  T.  Ooomhs,  1  De  G.  &  J.  34 ;  notes  to  Peter  v.  Compton,  1  Sm.  Lead. 

Fenner  v.  Hepburn,   2  Y.  &  C.  'C.   C.  Ca.  ;  Hallen  v.  Bvmder,  1  C.  M.  &  E. 

159 ;  Mwnday  r.  Jolliffe,  5  M.  &  C.  177  ;  266 ;  Salmon  v.  Watson,  i  B.  Moore,  73  ; 

Thynne  v.  Lord  Qlengall,  12  Jur.  805  ;  Bragg  v.  Cole,  6  B.  Moore,  114  ;  Poulter 

Lord  Quernsey  v.  Bodbridges,  Gilb.  Eq.  T.  KilUngbeck,  1  B.  &  P.  397. 
Eep.  3.  (?)  Oray  v.  Hill,  E.  &  M.  420.     See, 

(n)  Ante,  p.  778  ;  and  Sugd.  Vend.  &  however,  Qrimmam  v.  Legge,  8  B.  &  C. 

Pur.  {13th  edit.)  124,  where  the  authori-  326. 


784  FRAUDS,   STATUTE   OF. 

From  what  has  been  said  in  respect  to  a  former  branch  of  the 
section  (r),  it  will  follow  that  an  entire  agreement  relating  partly  to 
an  interest  in  land,  and  partly  to  other  matters  not  within  the  statute, 
must  be  in  writing.  Therefore,  a  parol  agreement  by  the  plaintiff 
to  let  a  house  to  the  defendant,  to  sell  him  the  furniture  and  fix- 
tures therein,  and  to  make  certa,in  improvements,  is  within  the 
section  both  as  to  the  furniture  and  fixtures,  and  the  house  (s). 
And  so  of  an  agreement  to  send  in  furniture  in  consideration  that 
the  plaintiff  would  take  possession  of  the  house,  and  would,  on  the 
furniture  being  sent  in,  become  tenant  of  the  house  and  furni- 
ture (t).  But  if  the  part  of  the  contract  relating  to  the  interest  in 
land  is  separable  from  the  rest,  so  that  it  amounts  to  two  distinct 
contracts  on  distinct  considerations,  the  latter  will  not  be  affected 
by  the  statute  (u). 

This  clause  comprehends  sales  of  land  by  auction  (a;),  except 
such  as  take  place  under  the  decree  of  the  Court  of  Chancery,  or 
before  the  master  (y) ;  and  it  is  now  settled,  in  accordance  with 
the  decisions  on  the  l7th  section  (z),  but  contrary  to  an  opinion 
that  formerly  prevailed  (a),  that  by  bidding  at  an  auction,  authority 
is  confeiTed  on  the  auctioneer,  who  is  originally  the  agent  of  the 
vendor,  to  sign  the  contract  on  behalf  of  the  highest  bidder,  and 
that  the  auctioneer's  entiy  of  the  name  in  his  book  is  a  sufficient 
signature  to  satisfy  the  statute  (6),  provided  the  description  of  the 
premises  and  the  conditions  of  sale  are  embodied  in  or  sufficiently 
referred  to  by  the  book  (c).  And  if  the  bidder  is  himself  only  an 
agent,  the  entry  in  the  book  of  such  agent's  name  will  nevertheless 
bind  his  principal  (d).  The  entry,  if  made  by  the  auctioneer's 
clerk,  will  also  be  sufficient,  if  made  in  the  presence  of  the 
buyer  (e). 

The   shares   of  incorporated  joint   stock   companies  seised  of  «» 
landed  property  do  not  constitute  an  interest  in  land  within  the 
4th  section  (/).     Railway  shares,  even  where  the  undertaking  is 
projected  only  (gf),  are  not  within  the  section  Qi).     The  shares  of 

(r)  Ante,  p.  768.  (6)  Emmerson  v.  Heelis,  2  Taimt.  38 ; 

(s)   Vaughan  v,  Hancock,  3  C.  B,  766  ;  White  v.  Proctor,  4  Taunt.  209.    • 
Price  V.  Leybwni,  Gow.  109.  (c)  Kcnworthy  v.  Schojield,  2  B.  &  C. 

(t)  MicheUn  v.  Wallace,  7  A.  &  E.  49.  945  ;  Blagden  v.  Bradbear,  12  Ves.  466; 

(u)  See  judgment  in  JfajyJeW  V.  Wads-  7  East,  569. 
ley,  3  B.  &  C.  361  ;  and  Wood  v.  Benson,  {d)  White  v.  Proctor,  4  Taunt.  209 ; 

2  C.  &  J.  94.  Kenworthy  v.  Scliofidd,  2  B.  &  C.  945  ; 

(x)  Walker  v.  Constable,  2  Esp.  IT.  P.  Emmerson  v.  Heelis,  2  Taunt.  38. 
C.  659;  1  B.  &P.  306  ;  BuckmMsterv.  (e)  Per  Hulloek,  B.,  1  Y.  &  J.  389; 

Ilarrof,  7  Ves.  341 ;  Blagden  v.  Brad-  Bird  v.  Boulter,  4  B.  &  Ad.  443. 
bear,  12  Ves.  466.  (/)  Bimmft  v.  Albrecht,  12  Sim.  189; 

(y)  Attometj- General  v.  Day,  1  Ves.  Hilton  v.  Oerwud,  1  De  G.  &  S.  187; 

218  ;  Sug.  Vend.  &  P.  (13th  edit.)  120.  Bligh  v.  Brent,  2  Y.  &  C.  294  ;  8  Vict.  c. 

_  (z)Post,  p.  800 ;  and  see  title  "Auc-  16,  s.  7  ;  19  &  20  Vict.  c.  47,  s.  15. 
tioJi-"  ig)  Tempest -v.  Kilner,  3  C.  B.  249. 

(a)  Stansfield  v.  Johnson,  1  Esp.  101 ;  (A)  Bradley  v.  HoMsworth,  3  M  &  W, 

Walker  v.  Constable,  2  Esp.  659.  422. 
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unincorporated  companies,  or  associations  of  the  like  nature,  are 
not  within  the  statute,  unless  the  individual  shareholders  take  a 
direct  interest  in  the  land  (i).  Hence  shares  in  a  mine  worked  on 
the  cost  book  principle  do  not  come  within  it,  in  the  absence  of 
evidence  that  the  shareholders  take  such  interest  (/c),  as  a  mine 
may  be  worked  under  a  mere  licence  (I).  If,  however,  the  title  to 
the  realty  is  shown  to  be  in  a  body  of  mining  adventurers,  the 
shares  will  be  an  interest  in  land  (m).  The  Westminster  improve- 
ment bonds  are  within  the  statute  (n). 

Or  upon  any  Agreevnent  that  is  not  to  be  performed  within  the 
Space  of  One  Year  from  the  maMng  thereof. — This  clause  extends 
to  those  cases  where,  by  the  express  agreement  of  the  parties,  the 
act  is  not  to  be  performed  on  either  side  within  a  year,  and  not  to 
contracts  which  may  or  may  not  happen  to  be  performed  within 
that  space  of  time.  Hence,  a  contract  for  a  year's  service,  to  com- 
mence at  a  subsequent  day,  is  within  this  clause,  and  must  be  in 
writing  (o),  though  a  contract  for  service  under  a  general  hiring 
need  not  be  so  (p).  So  a  contract  to  employ  a  clerk  for  five  years, 
and  pay  a  yearly  salary  (q).  So  a  contract  for  a  partnership 
during  a  term  of  years  (r);  but  a  contract  to  share  the  profits  of  an 
undertaking  to  make  a  canal  may  be  by  parol,  although  the  canal 
is  incapable  of  being  made  within  a  year  (s).  But,  on  the  other 
hand,  it  has  been  held,  that  a  promise  to  pay  money  on  the 
return  of  a  ship,  which  happened  not  to  return  within  two  years 
after  the  promise  made,  was  not  within  the  statute ;  for,  by  possi- 
bility, the  ship  might  have  returned  within  a  year  (t).  So  where 
an  action  was  brought  upon  an  agreement,  in  which  the  defendant 
promised,  for  one  guinea,  to  give  the  plaintiff  so  many  on  the  day 
of  his  marriage.  The  marriage  did  not  take  effect  until  nine  years 
after  the- agreement ;  and  the  question  was,  whether  the  agreement 
ought  to  have  been  in  writing.  Holt,  C.  J.,  before  whom  the 
cause  was  tried,  advised  with  all  the  judges ;  and  it  was  said  by 
them,  dissentiente  Holt,  "  Where  the  agreement  is  to  be  performed 
upon  a  contingency,  and  it  does  not  appear  on  the  face  of  the  agree- 
ment that  it  is  to  be  performed  after  the  year,  there  a  note  in  writing 
is  not  necessary ;  for  the  contingency  might  happen  within  the 
year ;  but  where  it  appears,  from  the  whole  tenor  of  the  agreement, 

(i)  See  per  Lord  Senmam,  0.  J.,  in  (o)  Sracegirdle  v.  Heald,  1  B.  &  A. 

Humble  v.  Mitchell,  11  A.  &  E.  208,  and  722  ;  SneUing  v.  Lord  HmUingfield,  1  C. 

cases  in  next  note.  M.  &  R.  20.    See  Cawthome  v.  Catedrey, 

(Ic)  Watson  v.  Spratley,  10  Exch.  222  ;  13  C.  B.  N.  S.  406. 

Powell  V.  Jesso>p,  18  C.  B.  336 ;  Walker  (p)  Beeston,  v.  Collier,  4  Bingh.  309. 

V.  BartleU,  ibid,  845.  (?)  Oircmd  v.  Riehwmd,  2  C.  B.  835  ; 

{l)  See.  per  Bramwell,  B.,  18  C.  B.  and  see  Sweet  v.  Lee,  4  Scott,  K  E.  77  ; 

859,   that  a  licence  is  not  within  the  3  M.  &  G.  452. 

statute.    See  am.te,  p.  761.  (r)  Williarm  v.  Jones,  5  B.  &  C.  110. 

(m)  Boyce  v.  Green,  Batty,  (Ir.),  608  ;  (s)  M'Kay  v.  Rutherford,  6  Moo.  P.  0. 

Caddick  v.  Shidmore,  27  L.  J.,  Chan.  C.  414;  13  Jur.  21. 

ig3_  (t)  Anon.,  Salk.  280  ;  see  per  Wilmot, 

(n)  Toppin  v.  Lomas,  16  0.  B.  145.  J.,  3  Burr.  1281. 
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that  it  is  to  be  performed  after  tlie  year,  there  a  note  in  writing  is 
necessary"  (u).  All  the  judges,  it  appears,  agreed  that  if  the  mar- 
riage had  taken  effect  within  the  year  no  writing  was  necessary; 
but  as  it  did  not  happen  untU  nine  years  after  the  promise,  HoU, 
C.  J.,  and  the  minority  of  the  judges,  were  of  opinion  that  it 
ought  to  have  been  in  writing,  because  the  design  of  the  statute 
was,  not  to  trust  to  the  memory  of  witnesses  for  a  longer  time  than 
one  year  (x).  So  where  the  plaintiff  declared  that  the  defendant's 
testator,  in  consideration  that  the  plaintiff  would  become  his  house- 
keeper, and  take  upon  herself  the  care  and  management  of  his 
family,  as  long  as  it  should  please  both  parties,  undei"took  to  pay 
her  wages  at  the  rate  of  £  for  one  year,  and  also  by  Ms  will 

to  bequeath  to  her  an  annuity  of  £  for  life,  payable  yearly 

from  the  day  of  his  death ;  and  then  aveiTed,  that  she  became  his 
housekeeper,  and  so  continued  for  three  years  and  upwards,  but 
that  the  defendant's  testator  had  not  bequeathed  her  the  annuity ; 
the  agreement  having  been  by  parol,  it  was  contended,  that  the 
case  was  within  the  statute,  for  it  could  not  be  performed  on  the 
part  of  the  testator  within  a  year ;  for  a  whole  year  from  his  death 
was  to  elapse  before  the  annuity,  or  any  part  of  it,  would  become 
payable.  To  this  it  was  answered,  that  the  action  was  brought 
for  not  bequeathing  the  annuity  by  will,  which  might  have  been 
done  within  the  year.  The  court  held  the  case  not  withia  the 
statute,  and  Benison,  J.,  said,  "  The  Statute  of  Frauds  plainly 
means  an  agreement  not  to  be  performed  within  the  space  of  a 
year,  and  expressly  and  specifically  so  agreed.  A  contingency  is 
not  within  it,  nor  any  case  that  depends  upon  a  contingency.  It 
does  not  extend  to  eases  where  the  thing  may  be  performed  within 
the  year"  {y).  So  where  A.,  being  indebted  to  the  plaintiff,  pro- 
mised plaintiff  that,  in  consideration  of  his  forbearing  to. sue,  A's 
executor  should  pay  him  10,000Z. ;  it  was  held,  that  the  statute 
did  not  require  this  promise  to  be  in  writing  (0).  So  also  a  con- 
tract to  maintain  a  child,  at  the  defendant's  request,  "  so  long  as 
the  defendant  shall  think  proper,"  is  not  within  the  statute  (a). 

It  is  not  essential,  however,  in  order  to  bring  the  case  within  this 
clause,  that  the  agreement  should  be  absolute  to  extend  beyond  the 
year ;  it  will  be  enough  if  it  appears  that  the  reasonable  expecta- 
tion of  the  parties  at  the  time  it  was  made  was  that  it  would  so 
extend  (b).  Hence,  if  it  appear  to  have  been  the  understanding  of 
the  parties  to  a  contract  at  the  time,  that  it  was  not  to  be  completed 
within  a  year,  although  it  might  be,  and  was  in  fact,  in  part  per- 

(m)  Peter  v.  Compton,  Skin.   353  ;  1  (z)  Wells  v.  ffortmi,  4  Bingh.  40. 

Sm.  Lead.  Ca.  241.  (a)  Souch  v.  Straicbridge,  2  C.  B.  808; 

(x)  See  Smith  v.  Westall,  1  Ld.  Eaym.  and  see  Crowhurst  v.  Lamrack,  8  Exch. 

317  ;  Francam  v.  Foster,  Skin.  326.  208. 

(y)  Fenton  v.  Smblers,  8  Burr.  1278  ;  (S)  Soberts  \.  TucJcer,  3  Exch.  632 ; 

1  BL  R.  353  ;  and  see  Gilbert  v.  Sykes,  Donellam,  v.  Read,  8  B.  &  Ad.  906 
16  East,  154. 
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formed  within  that  time,  such  contract  is  within  this  clause,  and  if 
the  requisites  of  the  statute  are  not  complied  with,  it  cannot  be 
enforced  (c).  For  part  performance,  as  has  before  been  observed, 
will  not  take  the  case  out  of  the  statute  at  law  (d),  and  "  the  con- 
tract must,  with  reference  to  this  point,  be  good  or  bad  at  the  time 
it  is  made  "  (e).  So,  also,  a  contract  which  by  its  general  terms  is 
not  to  be  performed  within  a  year,  is  not  taken  out  of  the  statute 
by  being  made  subject  to  a  defeasance  within  the  year  (/) ;  there- 
fore, a  contract,  whereby  a  coachmaker  agreed  to  let  a  carriage  for 
a  term  of  five  years,  in  consideration  of  receiviagan  annual  pay- 
ment for  the  use  of  it,  but  which  by  the  custom  of  the  trade,  is 
determinable  at  any  time  within  that  period  upon  the  payment  of 
a  year's  hire,  is  an  agreement  not  to  be  performed  within  a  year, 
within  the  meaning  of  this  clause,  and,  therefore,  must  be  in 
writing  (g).  So  a  contract  for  service  for  more  than  a  year,  but 
subject  to  determination  within  the  year  on  a  given  event  (A). 
"  But  where  the  contract  is  for  a  year,  subject  to  a  proviso  for  en- 
largement, that  is  only  a  contract  for  one  year  "  (i). 

By  the  word  "  performed,"  in  this  clause,  is  meant  the  entire 
performance  of  the  contract  by  both  parties  ;  if,  therefore,  it  is  con- 
templated by  the  agreement  that  it  is  to  be  performed  by  one  of 
"the  parties,  as  to  his  share,  within  the  year,  the  statute  does  not 
apply  (k).  Thus,  in  Bonellan  v.  Read  (Z),  it  was  held,  that  a  parol 
agreement  bj''  a  tenant  to  pay  51.  a  year  for  several  years,  in  consi- 
deration of  his  landlord  laying  out  501.  in  making  some  improve- 
ments, might  be  enforced  by  the  landlord.  "We  think,"  says 
Littledale,  J.,  "  that  as  the  contract  was  entirely  executed  on  one 
side  within  a  year,  and  as  it  was  the  intention  of  the  parties, 
founded  on  a  reasonable  expectation  that  it  should  be  so,  the 
Statute  of  Frauds  does  not  extend  to  such  a  case"  (m).  A  learned 
author  has  made  some  reflections  on  this  case  which  would  seem 
entitled  to  great  weight  (n).  It  has,  however,  since  been  confirmed 
by  the  Court  of  Exchequer  (o)  ;  Parke,  B.,  observing,  that  "  the 
question  turns  upon  the  construction  of  the  words  '  not  to  be  per- 
formed,' and  in  Bonellan  v.  ReaA  the  court  considei-ed  that  those 
words  meant  not  to  be  performed  on  either  side,  and  did  not  include 
cases  where  the  contract  was  performed  on  the  one  side"(23). 
The  Court  of  Common  Pleas  have  also  adopted  the  same  view, 
and  have  laid  down  the  rule  to  be,  that,  an  agreement,  whereby 
all  that  is  to  be  done  by  the  plaintiff,  constituting  one  entire  con- 

fc)  Boydell  v.  Drummond,   11   East.  (i)  Per  Alderson,  B.,  1  H.  &  N.  83. 

142.  (i)  BracegirdU  v.  Heald,  1  B.  &  Aid. 

(d)  Ante,  pp.  778,  783.  727. 

(e)  Per  Cresswell,  J.,  in  Smith  v.  Neal,  (I)  3  B.  &  Ad.  899  ;  and  see  Hoby  v. 
2  C.  B.,  N.  S.  81.  Roebuck,  7  Taunt.  157.       *   ' 

(/)  DobsonY.  Collis,  1  H.  &  N".  81.  (m)  3  B.  &  Ad.  906.      . 

{g)  Birch  v.  Earl  of  Uverpool,  9  B.  &  («)  1  Sm.  Lead.  Ca.  242. 

C.  392.  (")  Cherry  v.  Iteming,  4  Exch.  631. 

{h)  Dobsm  y.  Collis,  1  H.  &  N,  81.  (p)  i  Exch.  635. 
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sideration  for  the  defendant's  promise,  is  capable  of  being  per- 
formed within  a  year,  and  no  part  of  what  the  plaintiff  is  to  do 
constituting  such  consideration,  is  intended  to  be  postponed  until 
after  the  expiration  of  the  year,  is  not  within  the  section,  not- 
withstanding the  performance  on  the  part  of  the  defendant  is  or 
may  be  extended  beyond  that  period  (q). 

By  parol  agreement  the  defendant  agreed  with  the  plaintiff  to 
serve  him  for  a  year  from  a  future  day,  and  that  the  service  should 
thenceforth  continue,  subject  to  be  determined  by  three  months' 
notice.  After  three  years'  service  the  defendant  quitted  the  plain- 
tiff without  notice,  and  it  was  held,  that  the  plaintiff  might  main- 
tain an  action  for  breach  of  this  agreement,  notwithstanding  the 
Statute  of  Frauds  (r). 

Unless  the  Agreement  or  some  Memorandum  or  note  thereof 
shall  be  in  Writing. — The  word  agreement  is  not  to  be  understood 
in  the  loose  incorrect  sense  in  which  it  is  sometimes  used  as  syno- 
nymous to  promise  or  undertalciiig,  but  in  its  proper  and  correct 
sense,  as  signifying  a  mutual  contract  on  consideration  between  two 
or  more  parties.  Hence,  the  whole  agreement,  that  is,  not  the  pro- 
mise only,  but  the  consideration  on  which  it  is  founded,  must  be  in 
writing  (s) ;  except  in  the  case  of  a  special  promise  to  answer  for 
the  debt,  default  or  miscarriage  of  another,  made  since  the  29th 
July,  1856  (f).  This  exception  is  introduced  by  the  third  section 
of  "  The  Mercantile  Law  Amendment  Act,  18.56 "  (w),  which 
enacts,  that  no  such  last-mentioned  promise,  being  in  writing  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other  person 
by  him  thereunto  lawfully  authorized,  shall  be  deemed  invalid  to 
support  an  action,  suit  or  other  proceeding  to  charge  the  person 
by  whom  such  promise  shall  have  been  made,  by  reason  only  that 
the  consideration  for  such  promise  does  not  appear  in  writing,  or 
by  necessary  inference  from  a  written  document.  This  enactment, 
it  will  be  observed,  in  terms  applies  only  where  no  consideration  is 
stated  in  the  writing ;  it  would  seem,  therefore,  that  where  an  in- 
sufficient consideration  is  stated,  protection  would  not  in  general  be 
afforded,  inasmuch  as  parol  evidence  of  the  true  consideration,  if 
inconsistent  with  that  mentioned  in  the  writing,  would  be  inadmis- 
sible {v).  Neither  does  it  extend  to  all  the  matters  mentioned  in 
the  fourth  section  of  the  Statute  of  Frauds.  It  will,  in  conse- 
quence, be  necessary  to  refer  very  briefly  to  the  large  class  of  cases 
upon  this  head,  which  were  decided  before  the  recent  act,  although 
they  arose  principally  on  the  construction  of  guarantees. 

(?)  Smith  V.  Neak,  2  C.  B.,  N.  S.  67.  113  ;  Clancy  v.  Piggott,  2  A.  &  E.  418  ; 

(r)  Collis  V.  BoUhamUy,  7  W.  R.  87  ;  Sweet  v.  Lee,  3  M.  &  G.  452  ;  4  Sc.  N. 

but  see  aide.  p.  783.  E.  77. 

{s)  Wain  v.  WarlUrs,  5  East,  10  ;  2  Sm.  (t)  19  &  20  Vict.  c.  97,  s.  3. 

Lead.  Ca.  191  ;  Saunders  v.  Wakefield,  4  (u)  Ibid. 

B.  fc  A.  595 ;  Jenkyns  v.  Reynolds,  3  B.  (■»)  See  Oldershaw  v.  King,  2  H.  &  N. 

&  B.  14  ;  Morley  v.  BootMyy,  3  Bingh.  399 ;  and  Goldshede  v.  Swan,  1  Exch.  160. 
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The  result  of  the  cases  appears  to  be,  that  the  names  of  the 
contracting  parties  {x),  the  subject-matter  of  the  contract,  the 
several  terms  agreed  upon  {y),  and  the  consideration,  except  as 
above  mentioned,  must  appear  on  the  face  of  the  writing  (z) ;  but 
it  is  sufficient  if  the  consideration  appear  by  necessary  impli- 
cation (a).  The  consideration  so  appearing  must  be  such  as  to 
leave  no  doubt  or  ambiguity  respecting  it  (6) ;  for  if  two  considera- 
tions may  with  equal  propriety  be  inferred,  the  statute  is  not 
complied  with  (c).  It  need  not,  however,  appear  "  in  any  formal 
set  terms,  but  with  clearness  enough  to  enable  the  court  to  judge 
of  its  sufficiency  "  {d)  ;  and  "  all  the  cases  agree  that  it  is  enough  if 
the  consideration  can  fairly  hm  collected  from  the  terms  of  the 
writing  "  (e).  The  consideration  may,  of  course,  be  either  executed 
contemporaneously  with  the  writing,  or  be  executory  or  condi- 
tional (/) ;  and  an  executory  consideration  will  support  a  promise 
to  pay  past  as  well  as  future  debts  {g),  in  which  case  it  is  not 
essential  that  the  consideration  should  correspond  in  value  with 
the  sum  secured  (K).  The  agreement  also  may  be  made  partly  on 
a  bygone  and  partly  on  a  future  consideration  (i),  but  a  considera- 
tion wholly  past  will  support  no  promise,  unless  moved  by  a 
previous  request,  in  which  case  it  will  support  such  promise  as 
would  have  been  implied  by  law  (A;).  Where  it  is  consistent  with 
the  words  used  that  the  consideration  may  be  either  executory  or 
past,  the  former  construction  will  be  adopted  "  wt  res  magis  valeat 
quam  pereat "  (I) ;  and  parol  evidence  of  the  surrounding  circum- 
stances is  always  admissible,  in  order  that  the  instrument  may  be 
construed  with  reference  to  them(m).  The  following  case  affords 
an  example  of  what  is  meant  above  by  an  executory  considera- 
tion : — Ajo.  action  was  brought  to  recover  the  value  of  goods,  which 
had  been  furnished  by  the  plaintiff  to  one  Nichols,  under  a  written 

(x)  Skelton  v.  Cole,  1  De  G.  &  J.  687  ;  Wade,  16  Q.  B.  100  ;  Newberry  v.  Arm- 

and  see^osi,  p.  801.  strong,  6  Bingh.  201. 

(y)  Fitzmaurice  v.  Bayley,  27  L.  J.,  (/)  Stadt  v.  lAll,  1  Campb.  242  ;   9 

Q.  B.  U2  ;  Skeltmi  v.  CoU,  1  De-G.  &  J.  East,  348,  S.  Q. 

587.  {g)  Johnson  v.  Nicholls,  1  C.  B.  251  ; 

(z)  See  p.  788.  While  v.  Woodward,  5  C.  B.  810  ;  Boyd 

id)  Hawes  v.  Armstrong,  1  B.  K  C.  v.  Moyle,  2  C.  B.  644  ;  Russell  v.  Mose- 

761  ;  Baikes  v.  Todd,  8  A.  &  E.  846  ;  ley,  3  B.  &  B.  211  ;  6  B.  Moore,  521, 

Kemnaway  v.  TreUamwa,  5  M.  &  W.  498  ;  Eocp.  Littlejohn,  5  M.  D.  &  D.  182. 

Jarvis  v.  Wilhims,  7  M.  &  W.  410  ;  Ca-  (h)  Per  Cresswell,  J.,  in  Johnson  v. 

ballero  v.  Salter,  14  C.  B.  300.  Nicholls,  1  C.  B.  271. 

(b)  Bainbridge  v.  Wade,  16  Q.  B.  100 ;  (i)  Chapman  v.  Sutton,  2  C.  B.  634. 
Price  V.  Richardson,  15  M.  &  "W.  539  ;  (i)  Bell  v.  WeUh,  9  0.  B.  154 ;   Ed- 
Mawes  v.   Armstrong,  1  B.  N".  C.  761  ;  wards  v.  Jevons,  8  C.  B.  445 ;  Roscorla 
Ellis  T.  Lem,  1  B.  N.  C.  767,  note ;  Lang  v.  Thomas,  3  Q.  B.  234. 

V.  Nevill,  6  Jur.  217.  {1)  Steele  v.  Hoe,  14  Q.  B.  431;  Broom 

(c)  Cole  V.  Dyer,  1  C.  &  J.  461.  v.  Batchelor,  1  H,  &  N.  255. 

(d)  Per  Best,  C.  J.,  in  Morley  v.  (m)  Butcher  v.  Stewart,  11  M.  &  W. 
Boothby,  3  Bingh.  107  ;  and  see  Baring  857  ;  1  "Wms.  Saund.  211  ;  Edwards  v. 
V.  Oriem  31  L.  T.  96.  Jevons,  supra ;   Bell  v.  Welch,  9  0.  B. 

(e)  Per  WigUman,  J.,  in  Powers  v.  154  ;  Haigh  v.  Brooks,  10  A.  &  E.  309. 


Fowler,  4  E.  &  B.  518  ;  Bambndge  v. 

VOL.  II 
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agreement- signed  by  the  defendant  in  the  following  words:  "I 
guarantee  the  payment  of  any  goods  which  Mr.  John  Stadt  de- 
livers to  I.  Nichols."  It  was  objected,  that  this  guarantee  was 
void,  because  it  did  not  express  any  consideration  for  the  defend- 
ant's promise  to  answer  for  the  debt  of  another,  as  there  was  no 
undertaking  on  the  part  of  the  plaintiff  to  deliver  goods  to  Nichols, 
and  no  action  would  have  lain  against  him  had  he  refused  to 
deliver  any.  Verdict  for  plaintiff,  upon  an  application  to  the 
court  to  set  aside  which,  the  court  said,  that  this  case  differed  from 
Wain  V.  Wa/rlters,  as  the  agreement  here  contained  the  thing  to 
be  done  by  the  plaintiff,  which  was  the  foundation  of  the  defend- 
ant's promise ;  and  that  the  delivery  of  the  goods  was  a  sufficient 
consideration,  although  no  action  upon  the  agreement  could  have 
been  brought  against  the  plaintiff,  either  at  the  suit  of  the  defend- 
ant or  of  Nichols.  Rule  nisi  refused  (n).  If  the  writing  contain  a 
promise  to  pay  the  debt  of  another,  it  is  sufficient  without  mention- 
ing the  amount  (o).  The  fourth  section  says,  "not  that  an  agree- 
ment which  is  not  in  writing  shall  be  void,  or  shall  not  be  allowed 
to  be  good,  but  merely  that  no  action  shall  be  brought  upon  it. 
It  requires  that  the  agreement,  to  be  the  foundation  of  an  action, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed.  A  letter  written  and  signed  by  the  party,  containing  the 
terms  of  the  agreement,  though  addressed  to  a  third  person,  satis- 
fies the  letter  as  well  as  the  object  of  the  statute  "(p).  So  also  a 
written  adoption  of  a  parol  contract  is  enough  (q) ;  as  where  the 
defendant,  after  having  entered  into  a  parol  agreement  for  a  lease, 
signed  an  indorsement  on  a  draft  lease  admitting  the  agree- 
ment (r) ;  but  an  award  under  a  parol  submission  is  not  (s). 

One  paper  referring  to  another,  in  which  the  terms  of  an  agre'e- 
ment  are  stated,  will  constitute  a  contract  sufficiently  executed ; 
but  where  the  first  paper  was  in  these  words,  ''  I  agree  to  let  the 
premises  in  G.  L.,  containing  three  stables,  for  the  same  rent  and 
.subject  to  the  same  conditions  that  I  hold  them  myself,"  it  was 
held  that  this  paper,  even  though  ratified  by  the  proposed  lessee, 
as  it  did  not  state  the  duration  of  the  term,  did  not  contain  enough 
to  constitute  a  sufficient  memorandum  of  the  agreement  (t). 

As  to  the  requisites  of  the  writing  in  respect  to  signature,  see 
post,  p.  800. 

I7th  Section. — "  No  contract  for  the  sale  of  any  goods,  wares, 
and  merchandizes,  for  the  price  of  ten  pounds  or  upwards,  shall  be 

(m)  stadt  V.  Zdll,   1   Camp.    242 ;    9  3  M.  &  K.  353  ;  Smith  v.  Watson,  Bimb. 

East,  348,  S.  O.  65  ;  mdpost,  p.  799. 

(o)  Bateimcm  v.  Phillips,  16  East,  272.  {q)  De  Biel  v.  Thompson,  3  Beav.  469  ; 

(p)  Per  Maule,  J.,  in  Lermica^. Brown,  12  CI.  &  P.  45. 

12  C.  B.  821.     See  Jones  v.  Williams,  7  (r)  Shippey  v.  benison,  5  Esp.  190. 

M.  &  W.  493  ;  Sugd.  Vend.  &  Pur.  113  ;  (s)  Walters^.  Morgan,2  Cox.Eq.C.  369. 

Welford  V.  Beazeley,  3  Atk.  503  ;  Seafood  (t)  FitmrMwrice  v.  Bayley,  9  H.  of  L. 

T.  Meale,   Preo.    Clianc.   560  ;  Cooke  v.  Cases,  78.     See  BoAimiann  v.  James,  L. 

Tmnhs,  2  Anstr.  42u ;  Owen  v.  Thomas,  E.,  3  Ch.  App.  608. 
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good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same ;  or  give  something  in  earnest  to  bind 
the  bargain,  or  in  part  payment ;  or  that  some  note  or  memoran- 
dum_  in  writing,  of  the  siiA  bargain,'  be  made  and  signed  by  the 
parties  to  be  charged  by  such  contract,  or  their  agents  thereunto 
lawfully  authorized."  • 

M  Contract  for  the  8aU  of  any  Goods,  &c.,  for  the  price,  &6., 
shall  he  good. — This  branch  of  the  statute  extends  to  executory 
contracts,  that  is,  contracts  to  be  completed  at  a  future  time,  as 
Well  as  other  contracts ;  but  in  many  cases  a  distinction  used  to  be 
taken  between  those  contracts,  ^here  the  thing  contracted  for  was 
existing  m  solido,  and  capable  of  being  delivered  at  the  time  of 
the  contract,  or  would  be  at  the  time  of  delivering  a  personal 
chattel  (u),  and  those,  where  it  was  requisite  that  something  should 
be  done,  in  order  to  put  the  thing  into  the  state  in  which  it  was  to 
be  delivered  according  to  the  contract;  the  former  having  been 
held  to  be  within  (x)  the  statute,  the  latter  not  (y).  But  now,  by 
9  Geo.  IV.  c.  14,  s.  7,  it  is  provided,  that  the  enactment  of  this 
seventeenth  section  shall  extend  to  all  contracts  for  sale  of  goods 
of  the  value  of  lOl.  sterling  and  upwards,  notwithstanding  the 
goods  may  be  intended  to  be  delivered  at  some  future  time,  or 
may  not  at  the  time  of  such  contract  be  actually  made,  procured, 
or  provided,  or  fit  or  ready  for  delivery,  or  some  act  may  be  requi- 
site for  the  making  or  completing  thereof,  or  rendering  the  same  fit 
for  deliveiy.  The  two  statutes  are  to  be  construed  as  incorporated 
together  (2).  The  last  act  has  the  word  'uallie,  and  not  price  ;  the 
effect,  therefore,  is  to  substitute  "  value  "  for  "  price  "  in  the  former 
statute,  and  to  adopt  an  uniform  rule  in  all  cases  (a).  Hence 
where  an  executory  contract  is  entered  into  for  the  fabrication  of 
goods,  without  any  agreement  as  to  price,  the  memorandum  of  the 
contract  required  by  the  Statute  of  Frauds  is  sufficient,  without 
specification  of  price  (&).  The  words  of  the  seventeenth  section, 
by  which  it  is  declared,  that  contracts  not  made  in  the  manner 
prescribed  shall  not  be  good,  it  wiU  be  observed  are  stronger  than 
those  of  the  fourth  section,  and  render  Such  contracts  wholly 
void  (c). 

The  Statute  of  Frauds  does  not  exclude  parol  evidence  that  a 
written  contract  for  sale  of  goods,  purporting  to  be  made  between 
A.  the  seller,  and  B.  the  buyer,  was  on  B.'s  part  made  by  him  only 

(m)  Watts'^.  Ptknd,  10  B.  &  C.  446.  Scott  v.  Eastern  Counties  Railway  Co., 

{x)  Rondeau  v.  Wyatt,  2  H.  Bl.  63  ;  12  M.  &  W.  33. 

Garbutt  and  OmOther  v.  Watson,  5  B.  &  (a)  Per  Jerms,  C.  .1.,  18  C.  B.  595. 

A.  613;  Smith  v.  Surman,  9  B.  &  C.  (6)  HoadleyTr.M'Lai'n,e,\Q'&\n^.i&i; 

568.  4  M.  &  So.  340. 

(y)  Clayton  v.  Andrews,  4  Burr.  2101;  (c)  Laythod/rp  v.  Briant,  2  B.  N.  C. 

Groves  v.  Buck,  3  M.  &  S.  178.  747. 

fe)  Harman  v.  Reeve,  18  C.  B.  587  ; 

D  2 
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as  agent  for  C.  (cf),  provided  that  the  evidence  is  offered  to  charge 
C,  and  not  to  discharge  B.  (e). 

Goods,  Wares,  and  Merchandizes. — Shares  in  joint-stock  bank- 
ing companies  (/),  railway  companies  (gr),  joint-stock  mining  com- 
panies (A),  and  the  like,  are  not  within  these  words ;  nor  is  a 
contract  to  buy,  sell,  or  deliver  Spanish  bonds  (i).  A  contract  for 
the  sale  of  growing  crops  is  within  this  section,  if  they  are  to  be 
delivered  as  personal  chattels  (h).  A  contract  for  the  sale  of  fix- 
tures need,  not,  as  it  would  seem,  be  in  writing  Q).  A  contract  to 
print  a  book  at  so  much  a  sheet,  paper  included,  is  not  within  the 
section,  the  paper  being  merely  accessory  to  the  work  and 
labour  {m).  But  a  contract  to  make  a  set  of  artificial  teeth  is 
within  the  seventeenth  section  of  the  statute,  and  in  order  to  de- 
cide whether  a  contract  be  for  work  and  labour  or  for  the  sale  of  a 
chattel,  the  value  of  the  skill  and  labour  as  compared  with  the 
material  supplied,  is  not  a  criterion  (to).  An  agreement  for  the 
sale  of  goods  to  the  value  of  lOZ.  and  upwards,  is  not  the  less 
within  the  statute,  because  it  also  is  made  to  embrace  something 
to  which  the  statute  does  not  extend  (o). 

JExcept  the  Buyer  shall  accept  Part  of  the  Goods  so  sold,  and 
actually  receive  the  same. — In  order  to  take  a  contract  for  the  sale 
of  goods,  of  the  price  of  101.  or  upwards,  out  of  the  statute,  there 
must  be  either  a  receipt  and  acceptance,  by  the  vendee,  of  the 
whole  or  a  part  of  the  thing  sold,  or  something  given  in  earnest,  or 
a  part  payment  of  the  consideration;  otherwise  the  agreement 
must  be  reduced  to  writing  in  the  manner  specified  by  this 
section.  In  order  to  satisfy  the  enactment  it  is  not  necessary  that 
the  acceptance  of  the  goods  should  follow  or  be  contemporaneous 
with  the  receipt  of  them ;  an  acceptance  prior  to  the  receipt  will 
suffice  (p).  To  satisfy  the  statute,  there  must  be  a  delivery  of  the 
goods  by  the  vendor,  with  an  intention  of  vesting  the  right 
of  possession  in  the  vendee;  and  there  must  be  an  acceptance 
by  the  vendee,  with  an  intention  of  taking  the  possession  as 
owner  (q) ;  or,  in  other  words,  there  must  be  "  a  contract  of  sale, 
and  an  acceptance  and  receipt  by  the  vendee  in  the  character  of 
owner  of  the  goods   contracted  to  be   sold,  leaving  it  to  parol 

(d)  Wilson  V.  Mart,  7  Taunt.  295.  ,  (k)  Watts  v.  Frimd,  10  B.  &  C.  448  ; 

ifi)Jaeepost,  pp.  810,  811.  Smith  v.  Surman,  9  B.  &  C.  661.     See 

(/)  Hwmhle  v.   Mitchell,  3  P.  &  D.  ante,  p.  781. 
1*}  >  ^1  \*  E.  205.  (I)  Ballm  v.  Rvmder,  1  C.  M.  &  E. 

(?)  Bowlhyy.  Sell,  3  C.  B.  284 ;  Zlun-  266  ;  fforsfall  y.  Key,  2  Exoh.  778. 
<^fll4^^^^t.  12  Sim.  189.  (m)  Olay  v.  Tales,  I  H.  &  N.  73. 

(h)  Watson  V.  Spratley,  10  Exch.  222  ;  (n)  Lee  y.  Griffin,  1  B.  &  S.  272. 

i"     '  -S^^r  °h  ^-  ^-  -  ^"^*  ^^^  ^"y^  (»)  Sa/rman  v.  Reeve,  18  C.  B.  587. 

y.  Green,  Batty,  608.  (p)  Cusack  y.  BcUrmL,-\  B.  &  S.  299. 

W  ^^^^'^I-  f Wm,  1  Exch.  858  ;  (?)  Per  Our.  in  PMllip>  y.  BristoUi,  2 

18   L.  J.,   ixch.    166,  S.    0.  ;   and  see  B.  k  C.  611 
Pawle  y.  6%mn,  4  B.  N.  C.  445. 
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evidence  to  show  what  the  precise  terms  of  the  bargain  were  "  (r). 
The  acceptance  must  be  unequivocal  (s),  but  it  may  nevertheless 
be  constructive;  as  by  delivery  of  the  key  of  the  warehouse  in 
which  the  goods  are  lodged  (t),  since  "  the  larger  the  bulk,  the 
more  impracticable  it  is  that  there  should  be  a  manual  receipt : 
something  there  must  be  in  the  nature  of  constructive  receipt,  as 
there  is  constructive  delivery "  (u),  and  in  almost  all  cases  it  is  a 
question  for  the  jury  whether,  under  all  the  circumstances,  the  acts 
'Which  the  buyer  does  or  forbears  to  do,  are  an  acceptance  or  other- 
wise (x).  It  seems  to  be  established  that  there  cannot  be  any 
acceptance  unless  there  has  been  such  a  dealing  on  the  part  of  the 
purchaser  as  to  deprive  the  seller  of  his  right  of  lien  (y) :  as  to 
whether  the  dealing  must  also  have  been  such  as  to  deprive  the 
purchaser  of  any  right  to  object  to  the  quality  or  quantity  of  the 
goods,  some  difference  of  opinion  appears  still  to  prevail  (z),  not- 
withstanding a  recent  decision  of  the  Queen's  Bench  in  the  nega- 
tive (a).  These  principles  will  be  illustrated  by  the  following 
instances. 

One  person  in  possession  of  the  goods  of  another  as  bailee  or 
tenant,  may  become  purchaser  of  them  by  parol,  and  may  do  sub- 
sequent acts  without  any  writing  between  the  parties,  which  amount 
to  acceptance ;  as,  for  instance,  if  he  sells  or  attempts  to  sell  the 
goods,  or  if  he  disposes  absolutely  of  the  whole  or  any  part  of 
them,  or  attempts  to  do  so,  or  alters  the  nature  of  the  property  or 
the  like :  and  parol  evidence  is  admissible  to  explain  the  character 
of  the  acts  relied  on  (b),  but  the  vendor  may  at  any  time  disaffirm 
such  sale  before  the  vendee  does  anything  to  bind  the  bargain  (c). 
If,  however,  the  buyer  has  "  taken  to  "  the  goods  before  the  contract 
is  disaffirmed,  it  will,  as  it  would  seem,  bind  the  bargain  in  favour 
of  the  buyer  as  well  as  the  seller  (d).  Where  goods  are  delivered 
to  the  vendee,  any  objection  on  account  of  non-compliance  with 


(r)  Per  Crowder,  J.,  in  Tomhinson  v.  v.  Palme/r,  3  B.  &  A.  321 ; 

Staight,  17  C.  B.  707.  Fitzgerald,  ibid.  680 ;  Eanson  v.  Armi- 

(s)  Maherley  v.  Shepherd,  10  Bingh.  tage,  5  B.  &  A.  657  ;  Carter  y.  Toussaint, 

101.  supra;  per  Alderson,  B.,  14  M.  &  W. 

(t)  Per  Lord  Kenyrni,  C.  J.,  1  East,  277. 

195.  (a)  Morton  y.  Tibiett,  15  Q.  B.  428  ; 

(m)  Per  Williams,   J.,  in  Bushell  v.  per  Lord  Campbell,  C.  J.,  in  ParTcer  y. 

Wheeler,  15  Q.  B.  445.  Wallis,  5  E.  &  B.  26.    As  to  tlie  distino- 

(a;)  Per  Lord  Campbell,  in  Morton  v.  tion  between  an  acceptance  and  a  receipt, 

Tibbeit,  15  Q.  B.  441  ;  Bushell  y.  Wheeler,  see  Fanna  v.  Home,  16  M.  &  W.  123,  and 

ibid.  442.  15  Q.  B.  434.     Mr.  Justice  Erie  has  ex- 

(y)  Per  ParTce,  J.,  9  B.  &  C.  577,  and  pressed  a  doubt  whether  the  person  who 

9  M.  &  W.  41 ;  per  Ld.  Campbell,  C.  J.,  inserted  the  word  had  any  idea  what  he 

in  Morton  v.  Tibbett,  16  Q.  B.  438  ;  Ma-  meant  by  "acceptance."    See  6  E.  &  B. 

berley  y.  Shepherd,  10  Bingh.  99  ;  Tern-  734. 

pest  V.  Fitzgerald,  3  B.  &  A.  683  ;  Carter  (b)  Edan  Y.  Dudfield,  1  Q.  B.  302  ; 

V.  Toiissaint,  6  B.  &  A.  855  ;  Dodsley  y.  Lillywhite  v.  Devereux,  15  M.  &  "W.  291. 

Varley,   12  A.   &  E.  632  ;   Holmes  v.  (c)  Taylor  v.  Wakefield,   6   E.   &  B. 

Hoskms,  9  Exch.  766  ;  Smith  y.  Surman,  765. 

9  B.  &  C.  561.  (d)  Ibid. 

(z)  Hrnit  Y.  Hecht,  8  Exch.  814  ;  Howe 
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the  order  or'  otherwise,  must  be  made  within  a  reasonable  time, 
otherwise  the  vendee  will  be  considered  as  having  accepted  them  (e). 
But  if  the  vendee,  before  doing  anything  to  bind  the  bargain  on 
his  part,  and  within  a  reasonable  time  after  the  delivery,  returns 
the  goods  to  the  vendor,  there  will  be  no  acceptance,  and  any 
question  as  to  non-compliance  with  the  order  will  be  immaterial  (/). 
Thus  where  A.,  on  a  verbal  order,  sent  to  B.  a  bale  of  aponge,  and 
B.  returned  it  by  a  carrier,  and  sent  a  letter  stating  that  he  had 
done  so,  having  examined  it,  and  found  it  not  to  be  worth  the. 
price,  charged,  it  was  held  that  there  was  no  acceptance  of  the 
sponge  to  take  the  case  out  of  the  s^tatute,  and  the  plaintiff  was 
nonsuited  (gr).  There  can  in  general  be  no  acceptance  unless  the 
vendee  has  had  an  opportunity  of  judging  whether  the  goods'sent 
correspond  with  the  order ;  hence,  where  to  comply  with  the  order, 
it  is  necessary  to  select  and  separate  the  goods  sold  from  a  larger 
bulk,  there  can  be  no  acceptance  of  the  smaller  quantity  before 
such  separation  QC). 

The  conduct  of  the  vendee  after  recfeipt  of  the  goods,  will  often 
afford  a  criterion  for  determining  whether  he  has  accepted  them ; 
as  if  he  does  any  act  to  the  goods  which  would  be  of  wrong  if  he 
were  not  owner  of  them,  and  of  right  if  he  were,  the  doing  of  that 
act  is  evidence  that  he  has  accepted  them  {%).  Thus  where  the 
vendee  unpacks  a  perishable  article,  as  seed,  and  spreads  it  out, 
such  spreading  out  will  not  be  a  conclusive  acceptance,  even 
though  it  might  materially  alter  the  condition  of  the  thing,  because 
it  might  have  been  so  treated  by  authority  of  the  vendor,  or  for 
the  benefit  of  the  article  oh  account  of  its  state ;  and  consequently 
it  will  be  a  question  for  the  jury  with  what  intent  the  act  was 
done  (^).  Acts  done  for  the  mere  purpose  of  examination  of  the 
goods,  do  not  constitute  an  acceptance  (V).  If  the  vendee,  after 
having  had  an  opportunity  of  judging  of  the  goods,  resells  a  portion 
or  the  whole  to  a  sub-vendee,  he  will  be  taken  to  have  accepted 
them  (m) ;  and  such  resale  may  amount  to  an  acceptance  and 
actual  receipt,  even  where  the  vendee  has  had  no  such  oppor- 
tunity {tC).  And  the  expressions  used  by  the  vendee  on  receipt  of 
the  goods  are  sometimes  material  to  be  considered  (o).  It  would 
appear  that  the  acceptance  and  retention  of  the  bill  of  lading  or 

(e)  Coleman  r.  Gibson,  1  M.  &  Eob.  {»)  Parker  v.  Wdllis,  5  5!.  &;  B.  28, 

168,  Lord  Tenterden,  0.  J. ;  per  Lord,  (Tc)  Parker  v.   Wallis,  6  E.  &  B.  28 ; 

Campbell,  C.  J.,  6  E.  &  B,  26.  Curtis  v.  Pugh,  10  Q.  B.  Ill  ;  ani  see 

(/)  Johnson  y.  Dodgson,  2  JI-  &  "W.  Elliott  v.  Thomas,  3  M.  &  W.  170 

663.  (I)  Ibid. 

(g)  Kent  v.  HusUnson,  3  B.  &  P.  233.  (m)  Chapman  v.  Morton,  11  M.  &  W. 

See,  also,  cases  cited  in  next  note.  534  ;  ffamor  v.  Groves,  15  C.  B.  667  • 

(h)  Sunt  V.  Hecht,  8  Exch,  814  ;  Cun-  Chaplin  v.  Rogers,  1  East,  192  •  BUn- 

life  V.  Harrison,  6  Exch.  903  ;  Gorman  kinsop  v.  Clayton,  7  Taijnt.  597.  ' 

V.  Boddy,  2  C.  &  K.  145 ;  Acramam  v.  (n)  Morton  v,  Tibhett,  15  Q.  B.  428 

Morrice,  8  C.  B.  449  ;  Levy  v.  Green,  8  (o)  Saimders  v.  Topp,  4  Exch.  390. ' 
E.  &  B.  576. 
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other  iadicia  of  property  in  goods,  may  amount  to  an  acceptance 
and  receipt,  though  the  goods  themselves  are  not  received  (p). 

Where  a  joint  order  is  given  for  several  classes  of  goods,  the 
acceptance  of  one  class  is  a  part  acceptance  of  the  whole  (cj),  and 
it  makes  no  difference  that  some  of  the  goods  ordered  are  ready 
made  at  the  time,  and  the  others  are  to  be  manufactured  according 
to  order,  and  the  ready  made  goods  are  afterwards  delivered  and 
paid  for  (r).  So  where,  under  a  contract  to  sell  goods  of  particular 
quality,  a  portion  of  them,  but  of  an  inferior  description,  is  delivered, 
retainer  of  this  portion  by  the  vendee  will  be  a  waiver  of  any  ob- 
jection to  the  quality  of  this  BPrtion,  and  will  consequently  bind 
the  bargain  as  to  the  whole  (s).  Where  a  sample  is  delivered  to 
and  accepted  by  the  purchaser,  and  such  sample  is  to  be  accounted 
for  in  the  weight  or  measure  of  the  commodity  sold,  this  will  be 
considered  as  a  sufficient  acceptance  and  receiving  of  part  of  the 
goods,  so  as  to  take  the  case  out  of  the  statute  (f> ;  but  the  delivery 
of  a  sample  which  is  no  part  of  the  thing  sold,  will  not  (w).  After 
a  bargain  and  sale  of  a  stack  of  hay  between  the  parties  on  the 
spot  where  the  stack  stood,  evidence  that  the  vendee  actually  sold 
part  of  it  to  another  person,  by  whom,  though  against  the  vendee's 
approbation,  it  was  taken  away,  is  sufficient  to  warrant  the  jury  in 
finding  a  delivery  to,  and  an  acceptance  by,  the  vendee,  so  as  to 
take  the  case  out  of  the  statute  (a;). 

There  may  be  an  acceptance  and  receipt  to  satisfy  the  statute, 
though  the  goods  are  never  out  of  the  possession  of  the  vendor, 
but  for  this  purpose  it  is  necessary  that  the  character  of  that 
possession  should  be  changed,  that  is,  that  the  former  owner 
should  have  ceased  to  hold  them  in  his  character  of  unpaid  vendor, 
and  should  have  commenced  to  hold  them  as  warehouse  keeper 
for  the  vendee  {y)..  Thus  where  a  bargain  for  the  purchase  of  a 
horse  to  be  delivered  immediately  had  been  completed,  and  the 
vendee  afterwards  agreed  to  lend  him  to,  and  left  him  with,  the 
vendor,  it  was  held  that  there  was  a  sufficient  acceptance  within 
the  statute  {z).  So  where  a  person  having  purchased  a  horse  of  a 
horse-dealer  desired  him  to  keep  the  horse  at  livery  for  him,  and 
the  horse-dealer  accepted  the  ordei",  and  put  the.  horse  out  of  his 
sale-stable  into  another  stable :  this  was  held,  to  be  a  sufficient 
delivery,  so  as  to  take  the  case  out  of  the  statute'  (a).     But  where 


(p)  Meigh  r.  Meredith,  2  E.  &  B.  374. 

(?)  Elliott  V.  Thomas,  3  M.  &  "W.  170 
£igg  v.  WhisUn,  14  C.  B.  195. 

(r)  Scott  V.  The  Eastern  Coimties  Rail- 
way Co.,  12  M.  &  W.  33 ;  and  see  Thomp- 
son V.  Maceroni,  3  B.  &  C.  1. 

(s)  Qilliatt  V.  Boberts,  19  !•.  J.,  Exch, 
410. 

(t)  ffin.de  v.  Whitehoiise,  7  East,  558 ; 
Kilmtz  T.  Surrey,  5  Esp.  268  ;  Gardner      301 
V.  Oraut,  2  C.  B.,  N.  S.  340. 


(u)  Talmr  y.  West,  Holt,  N.  P.  C. 
178  ;  Nicholson  v.  Bower,  28  L.  J.,  97 
Q.  B. 

'{x)  Chaplin  v.  Rogers,  1  East,  192. 

{y)  Beaumont  v.  Brengeri,  5  C,  B. 
315. 

(z)  Ma/rvin  v.  Wallis,  6  E.  &  B.  726. 

(a)  Elmore  v.  Stone,.  1  Taunt.  458  ; 
and  see  Beaumont  v.  Brengeri,  5  C.  B. 
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a  horse  was  sold  by  verbal  contract,  but  no  time  was  fixed  for  the 
pajrment  of  the  price ;  the  horse  was  to  remain  with  the  vendors 
for  twenty  days  without  any  charge  to  the  vendee  ;  at  the  expira- 
tion of  that  time  the  horse  was  sent  to  grass,  by  the  direction  of 
the  vendee,  and  by  his  desire  entered  as  the  horse  of  one  of  the 
vendors :  it  was  held,  that  there  was  no  acceptance  of  the  horse 
by  the  vendee  (6).  So  where  a  vendee  verbally  agreed,  at  a  public 
market,  with  the  agent  of  the  vendor,  to  purchase  twelve  bushels 
of  tares,  (then  in  vendor's  possession,  constituting  part  of  a  larger 
quantity  in  bulk,)  to  remain  in  vendor's  possession  until  called  for, 
and  the  agent,  on  his  return  home,  measured  the  twelve  bushels 
and  set  them  apart  for  the  vendee  ;  it  was  held,  that  this  did  not 
amount  to  an  acceptance  by  the  latter,  so  as  to  take  the  case  out 
of  the  statute  (c).  So  where  A.  agreed  to  purchase  a  horse  from 
B.  for  ready  money,  and  to  take  him  within  a  time  agreed  upon ; 
about  the  expiration  of  that  time,  A.  rode  the  horse,  and  gave 
directions  as  to  its  treatment,  &c.,  but  requested  that  it  might 
remain  in  B.'s  possession  for  a  further  time,  at  the  expiration  of 
which  he  promised  to  fetch  it  away  and  pay  the  price,  to  which  B. 
assented ;  the  horse  died  before  A.,  paid  the  price  or  took  it  away : 
it  was  held,  that  there  was  not  any  acceptance  within  the  statute  (d). 
So  where  a  corn-factor,  at  Nottingham,  and  who  also  had  a  ware- 
house at  Derby,  on  the  18th  November  agreed  to  sell  to  the  de- 
fendant a  quantity  of  barley,  the  property  of  the  plaintiff,  and  then 
in  the  hands  of  J.  S.  for  the  purpose  of  being  kiln-dried,  at  38s. 
per  quarter,  to  go  by  the  corn-factor's  first  boat,  and  to  be  delivered 
at  Derby  at  the  corn-factor's  warehouse.  The  38s.  per  quarter 
was  a  higher  price  on  account  of  the  delivery  being  at  the  corn- 
factor's  expense.  Afterwards  the  defendant  went  to  J.  S.,  told 
him  he  had  bought  the  barley,  and  desired  him  to  see  it  delivered 
and  measured,  and  put  up  properly.  Two  or  three  days  afterwards 
the  barley  was  sent  by  the  first  boat,  and  on  the  26th  November 
the  corn-factor's  clerk  saw  the  defendant  at  Derby,  and  delivered 
him  the  invoice,  which  the  defendant  took  and  requested  a  week 
longer  for  payment,  which  was  allowed  him,  but  on  the  same  day 
gave  notice  that  he  would  not  accept  the  barley.  The  barley 
arrived  at  the  warehouse  at  Derby  on  the  1st  of  December.  In 
assumpsit  for  goods  sold  and  delivered :  it  was  held,  that  there 
being  no  note  in  writing  the  contract  was  void  (e).  A.  went  to  the 
shop  of  B.  and  Co.,  linendrapers,  and  coatracted  for  the  purchase 
of  various  articles,  each  of  which  was  under  the  value  of  lOl.,  but 
the  whole  amounted  to  701.  A  separate  price  for  each  article  was 
agreed  upon ;  some  A.  marked  with  a  pencil,  others  were  measured 
in  his  presence,  and  others  he  assisted  to  cut  from  larger  bulks. 

(i)  Carter  v.    Toussaint,   H   B.  &  A.  (d)  Tempest  v.  Fitzgerald,  3  B.  &  A. 

856  ;  and  see  Molmes  v.  Hoslcins,  9  Exch.  680. 

753.  (e)  Astey  v.  Emery,  4  M.  &  S.  262. 

(c)  Howe  T.  Palmer,  3  B.  &  A.  321. 
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He  then  desired  that  an  account  of  the  whole  might  be  sent  to  his 
house,  and  went  away.  A  bill  of  parcels  was  accordingly  sent> 
together  with  the  goods,  when  A.  refused  to  accept  them.  It  was 
held,  that  this  was  all  one  contract,  and  therefore  within  the  statute, 
and  that  there  was  no  deliveiy  and  acceptance  of  any  of  the  goods 
so  as  to  take  the  case  out  of  the  operation  of  this  section  (/).  Where, 
however,  wool  sold  by  the  plaintiff  to  the  defendant  was  removed 
to  a  warehouse  of  a  third  person,  where  it  was  weighed  and  packed 
in  sheeting  of  the  defendant's,  and  the  course  of  dealing  was  that; 
the  wool  remained  on  these  premises  till  paid  for,  it  was  held  that 
there  was  a  sufficient  receipt  and  acceptance  of  the  goods  notwith- 
standing the  plaintiff's  special* interest,  not  properly  a  lien,  in 
respect  of  the  engagement  not  to  remove  them  till  paid  for  (gr). 
The  defendants  V€?rbally  agreed  to  purchase  of  the  plaintiff  four 
stacks  of  cotton  waste,  at  Is.  9d.  per  pound.  They  sent  their  own 
packer  with  their  sacks  and  their  own  carts  to  fetch  it.  Their 
packer  packed  the  waste  into  eighty-one  sacks,  twenty-one  of  which 
were  weighed,  and  then  loaded  on  the  defendants'  cart  and  taken 
to  the  defendants'  premises.  The  rest  of  the  sacks  were  not  weighed. 
On  the  arrival  of  the  twenty-one  sacks  the  defendants  refused  to 
accept  any  portion,  on  the  ground  that  it  Was  of  inferior  quality. 
It  was  held  that  the  property  in  the  waste  had  passed  to  the  de- 
fendants, and  that  there  was  sufficient  evidence  of  an  acceptance 
and  receipt  to  satisfy  the  statute  (h). 

.  So  where  hops  were  sold  by  sample,  and  before  prompt  day  the 
buyer's  foreman  attended  at  the  warehouse  of  the  seller  to  see 
them  weighed,  compared  each  pocket  with  the  sample  and  adjusted 
allowances  on  some  which  he  objected  to,  this  was  held  a  sufficient 
acceptance  (i). 

Where  defendant  employed  plaintiff  to  make  a  waggon,  and 
whilst  it  was  at  the  plaintiff's  yard  unfinished,  and  during  the 
progress  of  the  work,  the  defendant  procured  a  third  person  to  fix 
on  the  iron  work,  and  a  tilt,  it  was  held  that  this  did  not  constitute 
an  acceptance  (/c). 

It  is  now  clearly  established,  contrary  to  what  was  formerly 
held  (f),  that  the  mere  delivery  of  the  goods  to  and  acceptance 
of  them  by  a  carrier  or  agent  to  forward  them,  whether  selected 
by  the  vendee  or  not,  will  not  be  an  acceptance  and  receipt  of 
the  goods  by  the  vendee  (m).   Thus  where  A.,  a  merchant  resident 

(/)  BaUey  y.  Pa/rUr,  2  B.  &  C.  37.  99. 

See,  also,  Bill  v.  Bament,  9  M.  &  "W.  86.  (T)  Hart  v.  Sattley,  3  Campb.  528. 

,   {g)  Dodsley  v.    VarUy,    12   A.   &  E.  (m)  Meredith  v.  Meigh, -2  K  ScH.  S6i ; 

632.     See  also,  Aldridge  v.  Johnson,   7  Eansom  v.  Armitage,  5  B.  &  A.   657; 

E.  &  B.  885.  Norman  v.  Phillips,  14«M.  &  "W.  276  ; 

(h)  Kershaw  r.  Ogden,  84  L.  J.,  159  Coombs  v.  The  Bristol  amd  Exeter  Sail- 

Ex.  i^>ay  Co.,  3  H.  &  N.  610  ;  Sunt  v.  Hecht, 

:  (i)  SiMmonds  v.  Evmible,  13  C.  B.  (N.  8  Exoh.  814  ;  Morton  t.  Tihbett,  16  Q. 

g  \  258.  B.  428;  Bushell  v.  Wheeler,  ibid.  442; 

(k)  Mdberley  v.  Shepherd,  10  Bingh.  ffart  v.  Bush,  27  L.  J.,  Q.  B.  271. 
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in  London,  had  been  in  the  habit  of  selling  goods  to  B.,  resident 
in  the  country,  and  of  delivering  them  to  a  wharfinger  in  London, 
to  be  forwarded  to  B.  by  the  first  ship;  and,  in  pursuance  of  a 
parol  order  from  B.,  goods  were  delivered  to  and  accepted  by 
the  ^s^harfinger  to  be  forwarded  as  usual ;  it  was  held,  that  this 
was  not  an  acceptance  by  the  buyer,  sufficient  ta  take-  the  case 
out  of  the  statute  (n).  Timber  was  ordered  to  be  sent  to  the 
tendee  at  Wallingford,  by  the  Great  Western  Railway,  according 
to  the  previous  course  of  dealing  between  the  parties.  The  timber 
arrived  at  Wallingfcffd  accordingly  on  the  19th  April,  when  the 
vendee  told  the  railway  clerk  he  would  not  take  it.  An  invoice 
was  sent  a  day  or  two  afterwards,  which  the  vendee  received  and 
kept  until  the  28th  May,  when  he  informed  the  vendor  that  he 
declined  to  take  the  timber.  It  was  held,  that  there  was  not  suffi- 
cient evidence  to  warrant  the  jury  in  finding  that  there  had  been 
an  acceptance  of  the  timber,  and  the  court  set  aside  a  verdict  for 
the  plaintiff  as  not  warranted  by  the  evidence  (o). 

Where  the  goods  are  in  the  hands  of  a  wai'ehouseman  or  other 
bailee  at  the  time  of  the  sale,  the  acceptance  of  a  delivery  order 
by  the  vendee  will  not  amount  to  an  acceptance  of  the  goods  until 
such  warehouseman  or  bailee  who  is  originally  the  agent  of  the 
vendor  shall  have  accepted  the  delivery  order,  and  thereby  assented 
to  hold  the  goods  as  the  agent  of  the  vendee  (j?).  Nor  will  it 
make  any  difference  that  the  document  is  a  delivery  warrant  in- 
dorsed to  the  vendee  (q),  or  that  the  goods  are  marked  by  him  (r) ; 
for  the  warehouseman's  possession  is  that  of  the  vendor  "  until  an 
assignment  has  taken  place,  and  the  warehouseman  has  attorned, 
so  to  speak,  to  the  assignee,  and  agreed  with  him  to  hold  for 
him  "  (s). 

Plaintiff  entered  into  a  parol  agreement  to  sell  to  defendant 
a  mare  for  201.,  subject  to  the  condition,  that  if  it  should  prove 
to  be  in  foal,  defendant  should,  on  receiving  121.  from  plaintiff, 
return  it  on  request.  Plaintiff  delivered  the  mare,  and  received 
201.  On  its  proving  to  be  in  foal,  he  tendered  to  defendant  12^., 
and  requested  him  to  return  the  mare,  which  defendant  refused  to 
do  ;  it  was  held,  that  the  contract  to  return  it  on  payment  of  121. 
was  not  a  distinct  contract  of  sale,  but  one  of  the  conditions  of 
the  original  sale  to  the  defendant,  and  that  the  delivery  of  the  mare 
to  the  defendant  took  the  whole  agreement  out  of  the  statute  {f). 

If  the  purchaser  of  goods  draws  the  edge  of  a  shilling  over  the 
hand  of  the  vendor,  and  returns  the  money  into  his  own  pocket, 

(m)  Hanson  v.  Annitage,  5  B.  &  A.  557.  (r)  Proctor  v.  Jones,  1  C.  &  P.  532. 

(o)  Norrmmv.  Phillips,  14  M.  &"W.  276.  (s)  Per  Parhe,  B.,  16  M.  &  W.  123. 

{p)  Bentall  v.  Bwm,  3  B.  &  C.  426 ;  {t)  Williams  v.  Burgess,  10  A.  &  E. 

By.  &  M.  107,  S.  G.  499  ;  and  see  Barman  v.  Reeve,  18  C.  B. 

(?)  Farina  v.  Some,  16  M.  &  W.  119.  587. 
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whicli  is  called  in  the  North-  of  England  "  striking  off  a  feargainy" 
this  is  not  a  part  payment  within  the  statute  (u). 

Or  that  some  Note  &r  MeffkorandAJbTn  in  Writing  of  the  Bar" 
gmn  be  made. — The  memorandum  must  be'  made  before  action 
brought  (x).  The  memorandum  need  not,  however,  be  the  contract 
itself,  for  the  contract  may  be  made  without  writing;  and  if  a, 
memorandum  in  writing  be  afterwards  made  embodying  that 
contract,  and  be  signed  by  one  of  the  parties  or  his  agent,  he 
being  the  party  to  be  charged  Aereby,  the  statute  is  satisfied  (y), 
as  between  the  parties  themselves,,  but  it  would  n&t  be  sufficient 
to  bind  third  parties,  e.  g^  it  wouBl  not  be  sufficient  in  an  action  by 
the  purchaser  of  goods  against  a  third  person  who  bad  converted 
them,  between  the  time  of  the  making  of  the  contract  and  of  the 
drawing  up  of  the  memorandum  (0).  But  if  the  original  contract 
is  itself  in  writing,  signed  by  both  parties  (a),  that  would  be  the 
binding  instrument,  and  no  subsequent  memorandum,  signed  by 
one  party,  could  have  any  effect  (&).  An  action  on  the  case  was 
brought  against  the  defendants  for  not  accepting  and  paying  for 
goods  which  they  bad  contracted  to  purchase  by  the  following: 
memorandum  in  writing:  "We  agree  to  give  Mr,  Egerton  19d.. 
per  pound  for  thirty  bales  of  Smyrna  cotton,  customary  allowance, 
cash  three  per  cent,  as  goon  as  our  certificate  is  complete.  (Signed) 
Matthews  and  Turnbnll:  and  dated  2nd  of  September,  1803." 
The  defendants  had  before  become  bankrupts,  and  their  certificate 
was  then  waiting  for  the  Lord  Chancellor's  allowance,  and  after  it 
was  allowed  they  signed  the  memorandum  again.  It  was  objected, 
on  the  authority  of  Wain  v.  Warlters,  that  the  contract  being 
altogether  executory,  and  no  consideration  for  the  promise  appear- 
ing on  the  face  of  the  writing,  nor  any  mutuality  in  the  engage- 
ment, it  was  void ;  but  the  court  overruled  the  objection  on  this 
ground, — that  the  object  and  wording  of  the  seventeenth  section 
was  different  from  that  of  the  fourth  section,  in  which  the  word 
agreement  was  introduced,  and  upon  which  the  decision  in  Wai/n 
V.  Wao'lters  proceeded.  And  Lord  Mlenhorough,  C.  J.,  observed, 
that  in  this  case  of  Egerton  v.  Matthews,  the  words  of  the  statute 
were  satisfied,  if  there  were  some  note  or  memorandum  in  writing 
of  the  bargain,  signed  by  the  parties  to  be  charged  by  such  con- 
tract. And  this  was  a  memorandum  of  the  bargain,  or  at  least  so 
much  of  it  as  was  sufficient  to  bind  the  parties  to  be  charged  there- 
with, and  whose  signatures  to  it  was  all  that  the  statute  required  (c). 
Assumpsit  for  goods  sold  and  delivered.  Plea,  N.  A.  The  plaintiffs, 
on  the  25th  January,  1826,  had  sent  from  Worcester  to  the  defend- 

(m)  BlevMn^ep  t.  Clayton,   7  Taunt.  (z)  Felthonse  r.  Bindley,  11  C.  B.  (IT. 

597.  S.)  869. 

(aj)  Ml  r.  Bammt,  9  M.  &  "W.  36.  (a)  See  post,  p.  811. 

{y)  Per  Patteson,  J.,  in  SiemwrigM  v.  (6)  See  (y),  supra. 

Archibald,  17  Q.  iJ.  1X4.  (c)  Bgerton  v.  Matthews,  6  East,  307. 
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ant  at  Derby  an  invoice  of  five  pockets  of  hops,  and  delivered  the 
hops  the  same  day  to  a  carrier  to  be  conveyed  from  "Worcester  to 
Derby,  and  informed  the  defendant  at  the  same  time  that  .they  were 
so  forwarded.  The  invoice  described  the  plaintiffs  as  the  sellers, 
and  the  defendant  as  the  purchaser  of  the  hops.  The  defendant 
afterwards  wrote  to  the  plaintiffs  as  follows  :  "  The  hops  which  I 
bought  on  the  25th  of  last  month  are  not  yet  arrived,  nor  have  I 
ever  heard  of  them.  I  received  the  invoice  :  the  last  were  much 
longer  on  the  road  than  they  ought  to  have  been  ;  however,  if 
they  do  not  arrive  in  a  few  days,  I  must  get  some  elsewhere,  and 
consequently  cannot  accept  them."  It  was  held,  that  this  was  not 
a  sufiicient  note  in  writing  (d),  as  the  note  in  writing  must  contain 
all  the  terms  of  the  bargain  that  are  to  be  performed  by  the 
defendant  (e),  or  be  connected  with  some  other  document  which 
does  (/) ;  and  parol  evidence  is  admissible  to  show  that  the  note 
is  defective  in  this  respect  (g).  Several  documents,  if  sufficiently 
connected,  will  constitute  a  good  memorandum  within  the  sta- 
tute (h).  Where  an  offer  to  contract  has  been  made  by  post,  the 
bargain  will  be  completed  on  the  posting  of  a  letter  to  the  other 
party  accepting  his  offer,  notwithstanding  that  the  letter  never 
reaches  its  destination  (i). 

The  price  agreed  to  be  paid  constitutes  a  material  part  of  the 
bargain ;  therefore,  where  a  specific  price  is  to  be  paid,  it  must  be 
stated  in  the  note  or  memorandum  (k) ;  but  a  written  order  for 
goods  "  on  moderate  terms,"  is  sufficient  (I).  If  no  price  be 
agreed  upon,  the  contract  will  be  understood  to  be  for  a  reasonable 
price.  Hence  a  contract  of  sale  may  be  complete  and  binding, 
though  silent  as  to  price,  and  also  as  to  time  and  mode  of  pay- 
ment (m).  Indeed,  it  would  seem  that  a  stipulation  merely  relating 
to  the  mode  of  payment  may,  in  some  cases,  be  omitted  without 
vitiating  the  memorandum  (n). 

Signed  by  the  Parties. — The  place  of  the  signature  is  immate- 
rial. If  a  person  draw  up  an  agreement  in  his  own  handwriting, 
beginning,  "  I,  A.  B.,  agree,"  &c.  (o),  or  wiite  in  the  third  per- 
son (p),  the  agreement  will  be  considered  as  sufficiently  signed 
Where  articles  of  agreement,  drawn  by  the  secretary  of  a  com- 

(d)  Richards  v.  Porter,  6  B.  &  C.  437.       574  ;  Elmore  v.  Kingscote,  5  B.   &  C. 

(e)  Sari  v.  Bmi/rdillon,  1  C.  B.,  N.  S.       683. 

196  ;  Archer  v.  Baynes,  5  Exch.  625.  {I)  Ashcroft  v.  Morrm,   4  M.  &  6r. 

(/)  Kenwarthy  v.  Schofidd,  2  B.  &  C.  450. 
947  ;  Jcuxib  t.  Kvrk,  2  M.  &  Eob.  221  ;  (m)  Yalyy  t.  Oihsan,   4  C.   B.   837 ; 

BidgwayY.  Whwrton,  21  L.  J.,  Chan.  46.  Hoadley  v.  M'Laine,  10  Bingh.  482 ;  4 

(g)  Goodmam  v.  Griffiths,  1  H.  &  N.  M.  &  So.  340  ;  and  see  ante,  p.  791. 
576.  (n)  Sari  v.  Sourdillon,  1  C.  B.,  N.  S. 

(A)  Jacksonv.  Lowe,  9  Bingh.  1 ;  Smith  191. 
V.  Surmam,  9  B.  &  C.  561 ;  Saunderson  (o)  Knight  v.  CrocTcford,  1  Esp  N  P. 

V.  Jaclcson,  2  B.  &  P.  238.  C.  190,  per  Eyre,  C.  J.  ;  Holmes  v.  Mcuik- 

(»)  Duncan  v.  Topham,  8  C.  B.  225  ;  rell.  3  C.  B.,  N.  S.  789.     And  see  post, 

Dvmlop  V.  ffiggins,  1  H.  L.  Cas.  381.  p.  813. 
.(k)  Goodman  v.  Griffiths,  1  H.  &  K.  (p)  Lobb  v.  StwrOey,  5  Q   B  574 
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pany,  purported  to  be  made  between  certain  persons  whose  names 
were  stated  at  tlie  commencement  as  the  contracting  parties,  and 
concluded,  "  as  witness  our  hands,"  but  was  not  signed  by  any  of 
the  parties ;  it  was  held,  not  to  be  sufficiently  signed  within  the 
statute  (q).  In  such  cases,  however,  the  question  is  always  open 
to  the  jury,  whether  the  party,  not  having  signed  it  regularly  at  the 
foot,  meant  to  be  bound  by  it  as  it  stood,  or  whether  it  was  left  so 
unsigned  because  he  refused  to  complete  it  (r).  Thus  an  addition 
made  in  the  handwriting  of  the  defendant  after  his  signature,  for 
the  purpose  of  correcting  a  mistake  in  the  original  writing  and 
signed  by  the  plaintiff,  may  be  enforced  (s).  So  it  seems,  if  a 
person  be  in  the  habit  of  printing  instead  of  writing  his  name,  he 
may  be  said  to  sign  by  his  printed  name,  as  well  as  his  written 
name  (t).  In  an  action  for  the  non-delivery  of  a  quantity  of  gin, 
bought  of  the  defendants,  it  appeai-ed,  that  at  the  time  the  order 
for  the  gin  was  given  by  the  plaintiff  to  the  defendants,  a  bill  of 
parcels  was  delivered  to  the  former,  the  printed  part  of  which  was, 
"  London.  Bought  of  Jackson  and  Hankin,  distillers  ; "  and  then 
followed  in  writing,  "  1,000  gallons  of  gin,  1  in  5,  ^in,  7s. — 350i." 
The  name  of  the  purchaser  was  inserted  in  the  bill  of  parcels. 
About  a  month  after,  the  defendants  also  wrote  the  following  letter 
to  the  plaintiff :  "  Sir,  we  wish  to  know  what  time  we  shall  send 
you  part  of  your  order,  and  shall  be  obliged  for  a  little  time  in 
delivery  of  the  remainder :  must  request  you  to  return  our  pipes. 
Yours,  &c.,  Jackson  and  Hankin."  It  was  held,  that  by  connect- 
ing the  bill  of  parcels  with  the  subsequent  letter  of  the  defendants 
the  requisites  of  the  statute  were  sufficiently  complied  with  (u).  So 
where  the  name  of  the  seller  was  printed  on  the  bill  of  parcels,  but 
he  had  written  thereon  the  name  of  the  purchaser ;  that  was  held, 
to  be  a  recognition  of  the  contract  and  adoption  of  the  printed 
name,  so  as  to  satisfy  the  words  of  the  statute  (x).  The  statute 
requires  the  note  to  be  signed  by  the  party  to  be  charged ;  hence, 
it  will  be  no  objection  that  it  is  not  also  signed  by  the  other  party, 
and,  consequently,  that  there  is  no  remedy  against  him  (y).  But 
a  note  in  writing,  signed  by  one  party,  will  be  insufficient,  unless 
it  also  specifies  the  name  of  the  other  party ;  a  signature  by  the 
defendant,  however,  in  the  plaintiff's  order  book,  on  the  fly-leaf, 
at  the  beginning  of  which  were  written  the  plaintiff's  names,  will 
do  (z).  If  the  note  in  writing  is  signed  by  the  seller  only,  it  will 
plainly  be  insufficient  to  charge  the  buyer  (a). 

(q)  Hubert  v.  Treheme,  3  M.  &  Gr.  &  E.  372,  and  post,  p.  802. 
743  ;  i  Scott's  N.  E.  480,  nom.  Herbert  (x)  Schneider  v.  Norris,  2  M.  &  S.  286. 

V.  Twner.  (y)  Allen  v.  Bennett,  3  Taunt.   169  ; 

(r)  Per  Lord  Ahmger,  C.  B.,  in  John-  Egerton  v.  Matthews,  6  East,  307.     See  5 

soji,  T.  Bodgson,  2  M.  &  W.  653.  Taunt.  788,  and  17  Q.  B.  116. 

(s)  Bluck  V.  Oompertz,  7  Exch.  862.  (2)  Sari  v.  Bourdillon,  1  C.  B.,  N.  S. 

See  Coldham  r.  Showier,  3  C.  B.  312.  3  88  ;  Jacob  v.  Kirh,  2  Moo.  &  Rob.  221, 

(t)    Per  Eldon,    C.  J.,  in  2  B.  &  P.  See  ante,  p.  789. 
239,  (a)  Champion  v.  Plummer,  1  B.  &  P. 

(m)  Sawnderson  v.  Jaclcson,  2  B.  &  P.  N.  E.  252  ;  and  see  Cooper  v.  Smith,  15 

2j8  ;  and  see  DobM  v.  Hutchinson,  3  A.  East,  103. 
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A  wtitten  proposal,  eontaining  the  terms  of  a  pro;^oged  contract, 
signed  by  the  defendant  and  assented  to  by  the  plaintiff  by  word 
of  mouth,  is  also  a  sufficient  agreement  within  the  fourth  section  (&). 
The  defendant  purchased  leasehold  premises  at  an  auction,  and 
signed  a  memorandum  of  the  purchase  on  the  back  of  the  parti- 
culars of  sale,  containing  the  name  of  the  owner  and  the  conditions ; 
it  was  held,  that  the  defendant  was  bound,  although  there  was  not 
any  signature  by  the  vendor  (c).  In  Boydell  v.  Drwrmnond  (d),  how- 
ever, it  was  held,  that  the  signatute  of  the  defendant,  in  a  book 
intituled  "  Shakspeare  Subscribers,  their  Signatures,"  not  referring 
to  a  printed  prospectus  which  contained  the  terms  of  the  contract, 
and  which  was  delivered  at  the  time  to  the  subscribers  to  the 
Boydell  Shakspeare,  could  not  be  connected  with  the  prospectus, 
so  as  to  take  the  case  out  of  the  statute,  inasmuch  as  such  con- 
nection could  not  be  established  without  the  intervention  of  parol 
evidence,  and  that  would  open  a  door  for  perjury,  which  it  was  the 
object  of  the  statute  to  prevent  (e).  Parol  evidence,  however,  is 
admissible  to  identify  a  document  containing  the  terms  agreed  upon 
and  referred  to  by  the  signed  writing  (/).  But  where  the  pur- 
chaser of  lands  by  auction  signed  a  memorandum  of  the  contract 
indorsed  on  the  particulars  and  conditions  of  sale,  and  referring 
to  them,  and  afterwards  he  wrote  to  the  vendor,  complaining  of 
defect  in  the  title,  referring  to  the  contract  expressly,  and  renounc- 
ing it ;  the  vendor  wrote  and  signed  several  letters,  mentioning  the 
property  sold,  the  names  of  the  parties,  and  some  of  the  Conditions 
of  sale,  insisting  on  one  of  them  as  curing  the  defect,  and  demand- 
ing the  execution  of  the  contract ;  it  was  held,  that  these  letters 
might  be  connected  with  the  particulars  and  conditions  of  sale,  so 
as  to  constitute  a  memorandum  in  writing,  binding  the  vendor, 
although  neither  the  original  conditions  and  particulars,  nor  the 
memorandum  signed  by  the  purchaser,  mentioned,  or  were  signed 
by,  the  vendor  (^).  The  signature,  it  would  seem,  might  be  by 
mark  (h). 

Or  their  Agents  thereunto  lawfully  oAithorized. — A  sale  of  goods 
by  auction  is  within  the  seventeenth  section  of  the  statute,  as  a  sale 
of  lands  by  auction  is  within  the  fourth  section  (i) ;  and  it  has  been 
uniformly  held  ever  since  the  case  of  Svmon  v.  Metivier  (k),  that 
the  auctioneer  or  broker,  during  the  sale,  is  the  agent  of  both 
parties,  and  a'  memorandum  made  by  him  of  the  bargain,  is  a  suffi- 

(6)  Smith  r.  Neale,  2  C.  B.,  N.  S.  67  ;  Chan.  46. 

Warner  v.   WilUngton,  3  Drewry,  532 ;  {g)  Dobell  v,  Hutchinson,  3  A.  &  E. 

26  L.  J.,  Chan.  662.  355. 

(c)  Laythoa/rp  v.  Bryant,  2  B.  2^.  C.  (h)  Baker  v.  Dening,  8  A.  &  E.  94. 
735.  (i)  KenwoHhy  v.  Schofield,  2  B.  &  C. 

(d)  11  East,  142.  945  ;  Walker  v.  Constable,  1  B.  &  P.  306 ; 

(e)  See  Sweet  v.  Lee,  3  M.  &  Gr.  452 ;      ante,  p.  784. 

4  Scott's  N.  R.  77.  (4)  1  Bl.  699  ;  3  Burr.  1921. 

(/;  Ridgway  v.   Wharton,   27  L.  J., 
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« 

cient  compliance  with  the  terms  of  the  statute,  to  make  the  con- 
tract of  sale  binding  on  each  (I).  But  the  auctioneer  does  not 
become  the  agent  of  the  bidder  until  the  lot  is  knocked  down  (m), 
and  the  moment  the  sale  is  over  he  is  no  longer  the  agent  of  both 
parties,  but  of  the  seller  only  (to).  The  memorandum  by  the  auc- 
tioneer must  be  a  sufficient  memorandum ;  for  where,  at  a  sale  by 
auction  of  sugars,  the  auctioneer  (having  before  him  the  printed 
catalogue  of  sale,  containing  the  lots,  marks,  and  number  of  hogs- 
heads, and  the  gross  weights  of  the  sugars  ;  and  also  another 
written  paper,  containing  the  conditions  of  sale,  which  latter  he 
read  to  the  bidders,  as  the  conditions  on  which  the  sugars  were  to 
be  sold ;  but  the  two  papers  werg  neither  externally  annexed  nor 
contained  any  internal  reference  to  each  other),  wrote  down  on  the 
catalogue  the  name  of  the  highest  bidder,  and  the  sum  bid  for  the 
particular  lots  ;  it  was  held,  that  the  minute  made  on  the  catalogue 
of  sale  (which  catalogue  was  not  by  any  reference  incorporated 
with  the  conditions  of  sale),  was  not  a  sufficient  memorandum  of  a 
bargain  under  those  conditions  of  sale  (o).  Where,  however,  goods 
were  sold  by  auction  to  an  agent,  and  the  auctioneer  wrote  the 
initials  of  the  agent's  name,  together  with  the  prices,  opposite  the 
lots  purchased  by  him,  in  the  printed  catalogue,  and  the  principal, 
afterwards,  in  a  letter  to  the  agent,  recognized  the  purchase ;  it 
was  held,  that  the  entry  in  the  catalogue,  and  the  letter  coupled 
together,  were  a  sufficient  memorandum  of  the  contract  (p).  But 
the  agent  contemplated  by  the  l7th  section,  who  is  to  bind  a  de- 
fendant by  his  signature,  must  be  a  third  person,  and  not  the 
other  contracting  party  (g) ;  and  therefore,  where  an  auctioneer 
wrote  down  the  defendant's  name  by  his  authority,  opposite  to  the 
lot  purchased ;  it  was  held,  that  in  an  action  brought  in  the  name 
of  the  auctioneer,  the  entry  in  such  book  by  the  plaintiff,  the  auc- 
tioneer, was  not  sufficient  to  take  the  case  out  of  the  statute  (r). 
But  if  the  entry  be  made  by  the  auctioneer's  clerk,  it  will  suffice, 
provided  he  does  not  sign  as  witness  only  (s) ;  for  the  clerk  is  not 
identified  with  the  plaintiff  who  sues  ;  and  in  the  business  which 
he  performs,  of  entering  the  name,  he  is  impliedly  authorized  by 
the  purchaser  (t).  A  buyer  of  goods  requested  D.,  the  agent  of  the 
seller,  to  write  a  note  of  the  contract  in  the  buyer's  book  :  D.  did 
so,  and  signed  the  note  with  his  own  name.  It  was  held,  that 
such  note  was  not  sufficient  to  bind  the  buyer,  inasmuch  as  D. 
was  not  his  agent  (u).     If,  on  the  sale  by  auction  of  goods,  the 

(I)  Per  ElUnborough,  C.  J.,  delivering  {p)  PhUUmore  r.  Barry,    1  Campb. 

the  opinion  of  the  court  in  Einde  v.  513. 

Whitehouse,  7  East,  569  ;  Emmerson  v.  (q)  Wright  v.  Dwnndh,  2  Campb.  20-3. 

Heelis,  2  Taunt.  38.  (r)  ParebroOier  v.  Simmons,  5  B.  &  A. 

(m)  Warlow  v.  Havrison,  28  L.  J.,  Q.  333. 
B.  18.  (s)  GosMl  V.  Archer,  2  A.  &  E.  500. 

(n)  Mews'w.  Carr,  1  H.  &  N.  488.  (t)  Bird  v.  BouUer,  4  B.  &  Ad.  443  ; 

(o)  Binde  v.  WhiUhouse,  7  East,  558  ;  1  Nev.  &  M.  313, 
Kenworthy  v.  Schofield,  2  B.  &  0.  945,  (m)  Graham  v.  Masson,   5  B.   N.  C. 

S.  P. 
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same  person  is  declared  the  highest  bidder  for  several  lots,  a  dis-» 
tinct  contract  arises  for  each  lot ;  and  although  all  the  lots  together 
purchased  by  ,the  same  person  exceed  lOl.  in  value,  yet  if  the  lots 
are  separately  of  less  value  than  IQl.  a  memorandum  in  writing  is 
not  necessary  (x).  It  seems  that  the  auctioneer  may  alter  the  terms 
of  the  sale  by  striking  part  out  of  his  book  before  the  sale,  yet  his 
verbal  declarations  made  at  the  sale  are  not  evidence  to  alter  the 
printed  conditions  {y).  It  is  to  be  observed,  that  neither  the 
fourth  nor  seventeenth  sections  of  this  statute  require  that  the 
agent  should  be  authorized  by  writing,  differing  in  (this  respect 
from  the  first  and  third  sections  (z) :  a  parol  authority,  therefore, 
is  sufficient  (a). 

When  there  was  evidence  of  the  factor  of  the  plaintiffs,  hop 
merchants,  being  the  agent  of  both  parties,  to  draw  up  a  record  of 
a  contract  5  it  was  held,  that  his  writing,  "  sold  to  Messrs.  E.,"  the 
defendants,  at  the  bottom  of  a  counterfoil  of  the  bought  note,  was 
a  sufficient  signature  to  bind  the  defendants'  (b). 

In  like  manner,  the  memorandum  in  a  broker's  book,  and  the 
bought  and  sold  notes  transcribed  therefrom,  and  delivered  to  the 
buyer  and  seller  respectively,  are  sufficient  to  bind  the  bargain, 
the  broker  being  considered  the  agent  of  both  parties  (c).  The 
broker  being  the  ^gent  of  both  parties  may,  as  such,  bind  them  by 
signing  the  same  contract  on  behalf  of  buyer  and  seller.  But  if  he 
does  not  sign  the  same  contract  for  both  parties,  neither  will  be 
bound.  And  so  also  if  he  does  not  sign  the  contract  really  entered 
into  (d).  Some  doubt  has  been  entertained  as  to  whether  the  entry 
in  the  broker's  book  or  the  bought  and  sold  notes,  constitute  the 
original  contract.  "  Where  there  has  been  an  entry  of  the  con- 
tract by  the  broker,  in  his  book,  signed  by  him,  I,"  says  Lord 
Campbell,  C.  J.,  "  should  hold  without  hesitation,  notwithstanding 
some  dicta,  and  a  supposed  ruling  of  Lord  Tenterden,  in  Thornton 
V.  Meux  (e),  to  the  contrary,  that  this  entry  is  the  binding  con- 
tract between  the  parties,  and  that  a  mistake  made  by  him,  when 
sending  him  a  copy  of  it  in  the  shape  of  a  bought  or  sold  note 
would  not  affect  its  validity.  But  the  broker,  to  save  himself 
trouble,  now  omits  to  enter  and  sign  any  contract  in  his  book,  and 
still  sends  bought  and  sold  notes  as  before.  If  these  agree,  they 
are  held  to  constitute  a  binding  contract ;  if  there  be  any  material 

603  ;  7  Scott,  769.     See  also  Graham  v.  (I)  Dwrrell  v.  Evans,  31  L.   J.,  Ex. 

Fretwdl,  3  M.  &  Gr.  368  :  i  Scott's  N.  357,  in  error. 

E.    26  ;    Dixon  y .  Broomfield,   2  Chit.  (c)  Sv/iker  v.  Cammeyer,  1  Esp.  105  j 

205.  and  per  Lord  Ellenborough,   C.  J.,  in 

(x)  Emmerson  v.  Eeelis,  2  Taunt.  38.  Binde  v.  Whitehouse,  7  East,  569. 

(y)  Shelton  v.  Mvius,  2  C.  &  J.  711.  {d)  Pitlsv.  Beckett,  13  M.  &  W.  743. 

See  titie,  "  Auction,"  and  post,  p.  812.  (e)  M.  &  M.  43.    See  Camming  v.  Boe- 

(z)  See  crnte,  p.  758.  Imch,   Holt,    176  ;    Howes  v.  Foster,  1 

(a)  Per  Kenyan,  C.  J.,  in  Ruclcer  v.  Moo.  &R.  368  ;  Townend  v.  Drakeford, 

Cammeyer,  1  Esp.  N".  P.  C.  106.   See  also  1  C.  &  K.  20. 
Emmerson  v.  Heelis,  2  Taunt.  46. 


FRAUDS,  STATUTE  OF.  805 

variance  between  them  they  are  both  nullities,  and  there  is  no 
binding  contract "  (/).  It  may  be  considered,  then,  that  the  entry 
in  the  broker's  book  is,  properly  speaking,  the  original,  and  ought 
to  be  signed  by  him.  The  bought  and  sold  notes  delivered  to  the 
parties  ought  to  be  copies  of  it :  a  valid  contract  may  be  made 
by  perfect  notes  signed  ^y  the  broker,  and  delivered  to  the  parties, 
although  the  book  be  not  signed,  but  if  the  notes  are  imperfect,  an 
unsigned  entry  in  the  book  will  not  supply  the  defect  (g). 

Hence,  where  the  broker  having  made  a  contract,  entered  it  in 
his  book,  but  did  not  sign  it,  and  afterwards  signed  and  delivered 
to  the  contracting  parties  bought  and  sold  notes  materially  differing 
from  each  other ;  it  was  held,  tlmt  there  was  not  any  valid  con- 
tract in  writing  to  bind  the  parties  (h). 

The  traveller  of  the  defendant  had  sold  a  quantity  of  tallow  to 
the  plaintiff,  -to  be  delivered  at  a  certain  time.  The  plaintiff  had 
signed  the  bought  note,  and  the  traveller  had  signed  the  sold  note 
for  the  defendant,  and  left  it  with  the  plaintiff.  The  tallow  not 
having  been  delivered  at  the  time  specified,  plaintiff  brought  an 
action  and  produced  in  evidence  the  sold  note.  The  defendant 
produced  in  evidence  the  bought  note ;  between  which  and  the 
sold  note  there  was  a  material  variance.  The  plaintiff  was  non- 
suited (i).  This  doctrine  renders  it  essentially  necessary  that  a 
plaintiff  should  procure  an  inspection  of  the  other  note,  before  he 
can  commence  his  action  with  safety,  unless  he  has  retained  a  copy. 
But  where  a  broker  made  an  entry  of  a  contract  in  his  book,  which 
he  did  not  sign,  but  sent  to  the  vendor  and  purchaser  bought  and 
sold  notes  copied  from  the  book,  and  signed  by  him;  it  was  held, 
that  these  were  a  sufficient  memorandum  of  the  bargain,  and  the 
parties  were  bound  by  the  contract  so  made  (k). 

A  material  alteration  in  a  sale  note  by  the  broker,  after  the  bar- 
gain made,  at  the  instance  of  one  of  the  parties,  or  by  the  party 
himself,  without  the  consent  of  the  other,  annuls  the  instrument,  so 
as  to  preclude  that  party  from  recovering  upon  the  contract,  evi- 
denced by  the  instrument  so  altered  by  him  (Q. 

Where  there  is  a  material  variance  between  the  notes,  and  they 
are  signed,  not  by  the  same  agent  for  both  parties,  but  by  the  con- 
tracting parties  themselves,  or  a  different  agent  for  each,  it  will  be 
a  question  of  fact  for  the  jury  whether  both  parties  meant  the 
note  signed  by  the  defendant  to  be  the  contract,  in  which  case 

(  f)  In  Siei-ewright  v.  Archibald,  17  Q.  v.  Stick,  4  Q.  B.  747  ;  Coioie  v.  Rmfrey, 

B.  124.  5  Moo.  P.  0.  C.  232. 

(g)  Per  Abbott,    C.    J.,   in   Grant  v.  (i)  Smith  v.  Beynolds,  coram  Taunton, 

Fletcher,  5  B.  &  C.  437.     See  Thornton  J.,  Somerset  Lent  Ass.  1831,  MS. 

V.  Charles,  9  M.  &  "W.  802.  (*)  Oroom  v.  Aflalo,  6  B.  &  C.  117  ; 

(h)  Grant  v.  Fletcher,  5  B.  &  C.  436  ;  Trueman  t.  Loder,  11  A.  &  E.  589. 

Sievewright  v.  Archibald,  17  Q.  B.  103  ;  (I)  Mollett  v.    Wackerbarth,    5  C.   B. 

Thomtmi  v.   Kempster,   5  Taunt.   786  ;  181  ;■  Powell  v.  J)wett,  16  East,  29. 
Gumming  v.  Roebuck,  Holt,  172  ;  Gregson 
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there  will  be  a  sufiScient  memorandum  within  the  statute ;  or, 
whether  the  defendant  never  intended  to  be  bound  unless  the 
plaintiff  should  also  sign  a  correlative  note  to  bind  him,  in  which 
latter  case  there  is  no  valid  contract  (■to). 

In  the  absence  of  proof  of  a  difference  between  the  bought  and 
sold  notes,  either  of  them  signed  by  the  broker  has  been  held  to  be 
a  sufficient  memorandum  of  the  bargain  signed  by  an  authorized 
agent,  and  that  whether  the"  action  be  brought  by  the  buyer  or  the 
seller  (n). 

Where  A.  and  B.  being  jointly  interested  in  a  quantity  of  oil,  A. 
entered  into  a  contract  for  the  sale  of  it  without  the  authority  or 
knowledge  of  B.,  who,  upon  receiving  information  of  the  circum- 
stance, refused  to  be  Ijound,  but  afterwards  assented  by  parol,  and 
samples  were  delivered  to  the  vendees  ;  it  was  held,  in  an  action 
against  the  vendees,  that  B.'s  subsequent  ratification  of  the  con- 
tract rendered  it  binding  (o).     So  in  Kinnitz  v.  Surry,  Paley,  Pr.  F 
and  Ag.  171,  n.  3rd  ed.,  where  the  broker,  who  signed  the  broker's  ^ 
note  upon  a  sale  of  corn  was  the  seller's  agent,  Lord  Ellenborough 
held,  that  if  the  buyer  acted  upon  the  note,  that  was  such  an 
adoption  of  his  agency,  as  made  the  note  sufficient  within  the 
statute.      So  where  A,  without  authority,  made  a  contract  in  I 
writing  for  the  purchase  of  goods  by  B.,  and  B.  subsequently  rati- 
fied  the  contract ;  it  was  held,  that  such  ratification  rendered  A. 
an  agent  lawfully  authorized  within  the  statute  (p).     A  ratifica-  /- 
tion  of  an  agreement  under  the  fourth  section  made  by  an  agent  "^ 
may  be  good,  notwithstanding  that  the  principal  was  not  made  ] 
acquainted  with  all  the  terms  {q).  ^ 

.  .    i 

On  the  Effect  of  Parol  Evidence  of  a  Variation  or  Waiver  of  a  Written    -. 

Contract. 

The  question  as  to  the  admissibility  of  parol  evidence  to  vary  or 
annul  a  written  contract,  has  recently  been  before  the  -courts  on 
several  occasions.  The  judgments  then  delivered,  which  show 
that  there  is  a  distinction  in  this  respect  between  contracts  which 
do,  and  contracts  which  do  not,  come  within  the  Statute  of  Frauds, 
render,  it  unnecessary  to  insert  the  earlier  decisions.  By  an  agree- 
ment in  writing,  the  plaintiff  contracted  to  sell  the  defendant 
several  lots  of  land,  and  to  make  a  good  title  to  them ;  and  a 
deposit  was  paid.  It  was  afterwards  discovered  that  a  good  title 
could  not  be  made  to  one  of  the  lots ;  and  it  was  then  verbally 
agreed  between  the  parties,  that  the  vendee  should  waive  the  title 
as  to  that  lot.  The  vendor  delivered  possession  of  the  whole  of 
the  lots  to  the  vendee,  which  he  accepted.  In  an  action  brought 
by  the  vendor  to  recover  the  remainder  of  the  purchase-money, 

(m)  Moore  v.  Campbell,  10  Bxch.  323.  (p)  Maelewa  v.  Bwmi,  4  Bingh.  722. 

(»)  Pwrton  app.  v.  Crofts  resp.,  16  C.  See  Gosbell  v.  Archer,  2  A.  &  E.  500 ;  4 

B.  (N.  S.)  11.  Nev.  &  Mann.  486. 

(o)  Sormes  v.  Spencer,  1  Dow.  &  Ey.  (q)  Piimnawrice  v.  Bayley,  6  E.  &  B. 

32.  868. 
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■the  declaration  stated,  that  the  plaintiff  agreed  to  deduce  a  good 
title  to  all  the  lots  except  one,  and  that  the  vendee  discharged  and 
exonerated  him  from  making  out  a  good  title  to  that  lot,  and 
waived  his  right  to  require  the  same.     Lord  Denman,  C.  J.,  in  de- 
livering the  opinion  of  the  court,  observed,  that  after  an  agreement 
not  coming  within  the  statute  "  has  been  reduced  into  writing,  it  is 
competent  to  the  parties,  at  any  time  before  breach  of  it  by  a  new 
contract  not  in  writing,  either  altogether  to  waive,  dissolve,  or 
annul  the  former  agreement,  or  in  any  manner  to  add  to  (r),  or 
subtract  from,  or  vary  or  qualify  the  terms  of  it,  and  thus  to  make 
a  new  contract ;  which  is  to  be  proved  partly  by  the  written  agree- 
ment and  partly  by  the  subsequemt  verbal  terms  engrafted  upon 
what  will  thus  be  left  of  the  written  agreement."     And  his  lord- 
ship, after  reading  the  fourth  section,  said :  "  It  is  to  be  observed 
that  the  statute  does  not  say  in  distinct  terms  that  all  contracts  or 
agreements  concerning  the  sale  of  lands  shall  be  in  writing ;  all 
that  it  enacts  is,  that  no  action  shall  be  brought  unless  they  are  in 
writing.     And  as  there  is  no  clause  in  the  act  which  requires  the 
dissolution  of  such  contracts  to  be  in  writing,  it  should  rather  seem 
that  a  written  contract  concerning  the  sale  of  lands  may  still  be 
waived  and  abandoned  by  a  new  agreement  not  in  writing,  and  so 
as  to  prevent  either  party  from  recovering  on  the  contract  which 
was  in  writing.     It  is  not,  however,  necessary  to  give  an  opinion 
upon  that  point,  as  this  is  not  a  waiver  and  abandonment  of  the 
whole  written  agreement,  but  only  a  part  of  it ;  and  the  question 
is,  what  is  the  effect  of  that  ?    It  may  be  said  by  the  plaintiff, 
that  this  does  not  in  any  degree  vary  what  is  to  be  done  by  either 
'  party ;  that  the  same  land  is  to  be  conveyed,  there  is  to  be  the 
'  same  extent  of  interest  in  the  land,  and  it  is  to  be  conveyed  at  the 
same  time,  and  the  same  price  is  to  be  paid ;  and  that  it  is  only 
an  abandonment  of  a  collateral  point.     But  we  think  the  object  of 
the  Statute  of  Frauds  was  to  exclude  all  oral  evidence  as  to  con- 
tracts for  the  sale  of  lands,  and  that  any  contract  which  is  sought 
to  be  enforced  must  be  proved  by  writing  only.     But,  in  the 
present  case,  the  written  contract  is  not  that  which  is  sought  to  be 
enforced,  it  is  a  new  contract  which  the  parties  have  entered  into, 
and  that  new  contract  is  to  be  proved,  partly  by  the  former  written 
agreement,  and  partly  by  the  new  verbal  agreement ;  the  present 
contract,  therefore,  is  not  a  contract  entirely  in  writing ;  and  as  to 
the  title  being  collateral  to  the  land,  the  title  appears  to  us  to  be 
a  most  essential  part  of  the  contract,  for  if  there  be  not  a  good 
title  the  land  may,  in  some  instances,  better  not  be  conveyed  at 
all.;  but  our  opinion  is  not  formed  upon  the  stipulation  about  the 
title  being  an  essential  part  of  the  agreement,  but  upon  the  general 
effect  and  meaning  of  the  Statute  of  Frauds,  and  that  the  contract 
now  brought  forward  by  the  plaintiff  is  not  wholly  a  contract  in 

{r)  See  Jeffrey  v.  Walton,  1  Stark.  267. 
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■writing."     A  rule  nisi,  which  had  been  obtained  for  entering  a 
nonsuit,  was  accordingly  made  absolute  (s). 

In  a  subsequent  case  (t),  the  written  agreement  was,  that  the 
plaintiff  should  grant  a  lease  to  the  defendants,  and  the  defendants 
should  take  certain  quantities  of  straw  and  other  things  at  a  valu- 
ation, to  be  made  by  persons  named  respectively  by  plaintiff  and 
defendants,  or  their  umpire,  in  the  usual  way,  and  the  defendants 
entered  under  the  agreement,  and  took  possession  of  the  straw,  &c. 
A  parol  agreement  was  afterwards  entered  into,  that  the  valuation 
should  be  made  by  one  D.  The  defence  set  up  to  an  action  to 
recover  the  amount  of  D.'s  valuation  was,  that  no  valuation  had 
been  made  pursuant  to  the  original  agreement.  It  was  held,  on 
demurrer,  that,  although  the  part  of  the  written  agreement  which 
was  varied  by  parol  might  have  been  good  of  itself  without  writing 
by  reason  of  the  acceptance  of  the  straw,  &c.,  yet  it  was  not  com- 
petent to  the  parties,  by  agreement  not  in  writing,  to  separate  into 
two  parts  the  subject-matters  of  the  original  agreenient,  and  to 
substitute  a  new  agreement,  not  in  writing,  as  to  the  straw,  &c. ; 
and  judgment  was  given  for  the  defendants.  In  deciding  this 
case,  the  court  adverted  to  Goss  v.  Lord  Nugent  (u),  as  a  case  iu 
which  it  was  doubted  whether  it  was  competent  to  the  parties  to 
waive  and  abandon  an  agreenient  in  writing  by  parol,  but  ex- 
pressed no  direct  opinion  on  the  subject  (x). 

In  another  case,  the  plaintiff  brought  his  action  to  recover  the 
deposit  paid  by  him  on  entering  into  a  written  contract,  by  which 
the  defendant  agreed  to  sell  the  lease  of  a  house  and  deliver  pos- 
session by  a  day  named. .  It  appeared,  at  the  trial,  that  on  that 
day  neither  of  the  parties  were  in  a  situation  to  cany  the  contract 
into  effect,  but  within  a  reasonable  time  afterwards  the  obstacles 
might  have  been  removed;  but  before  that  time  arrived,  the 
plaintiff  insisted  that  the  contract  was  at  an  end,  and  demanded 
the  return  of  the  deposit.  The  count,  upon  which  the  court  held 
the  plaintiff  might  recover,  was  one  for  money  had  and  received. 
Tindal,  G.  J.,  in  delivering  the  opinion  of  the  court,  stated  (y)  that 
the  question  was,  "  Can  the  day  for  the  completion  of  the  purchase 
of  an  interest  in  land,  inserted  in  a  written  contract,  be  waived  by 
a  parol  agreement,  and  another  day  be  substituted  in  its  place,  so 
as  to  bind  the  parties  ?  We  are  of  opinion  that  it  cannot.  This 
is  an  agreement  for  the  sale  of  land,  upon  which,  by  the  Statute  of 
Frauds,  sect.  4,  no  action  can  be  brought,  '  unless  it  is  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  his  agent 
thereunto  lawfully  authorized.'  Now  we  cannot  get  over  the  diffi- 
culty which  has  been  pressed  upon  us,  that  to  allow  the  substitu- 
tion of  a  new  stipulation  as  to  the  time  of  completing  the  contract, 
by  reason  of  a  subsequent  parol  agreement  between  the  parties  to 

(s)  Goss  V.  Lord  Nugent,  5  B.  &,  Ai.  58.  {x)  Stowell  v.  Robinson,   2   B.  K  C. 

(t)  Harvey  v.  Grabham,  5  A.  &  E.  61.       928  ;  5  Scott,  ]  96. 
(u)  6  B.  &  Ad.  68.  (ji)  3  B.  N.  C.  937. 
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that  effect,  in  lieu  of  a  stipulation  as  to  time  contained  in  the 
■written  agreement  signed  by  the  parties,  is  virtually  and  substan- 
tially to  allow  an  action  to  be  brought  on  an  agreement  relating  to 
the  sale  of  land,  partly  in  writing  signed  by  the  parties,  and  partly 
not  in  writing,  but  by  parol  only,  and  amounts  to  a  contravention 
of  the  Statute  of  Frauds."  So  an  agreement  to  pay  a  clerk  a 
salary  yearly  for  a  series  of  years  cannot  be  altered  by  a  subse- 
quent verbal  agreement  to  pay  the  salary  quarterly  (z).  So,  also, 
where  premises  have  been  let  by  a  written  agreement  a  subse- 
quent verbal  agreement  to  peduce  the  rent  is  inoperative  (a)..  But 
where  premises  have  been  let  by  a  written  agreement  for  a  term 
not  exceeding  three  years  from  the  Tnaking,  a  subsequent  verbal 
agreement  to  substitute  other  premises  for  those  originally  let  will 
be  upheld ;  since  the  taking  of  the  second  set  of  premises  is  a  new 
demise  by  parol  upon  the  terms  of  the  first  written  contract,  and 
not  an  alteration  of  the  terms  of  that  contract  (6). 

In  the  following  case  (c)  the  declaration  in  assum/psit  stated, 
that  plaintiff  agreed  to  buy,  and  defendant  to  sell,  a  cargo,  to  be 
delivered  "  on  the  20th  to  the  22nd  instant,"  to  be  paid  for  by  an 
acceptance  three  months  from  delivery;  and  that  afterwards, 
before  the  22nd,  plaintiff,  at  request  of  defendant,  gave  time  for 
the  delivery  to  the  24th  :  breach,  that  defendant,  though  requested 
(to  wit,  on  24th),  to  deliver,  had  not,  on  24th  or  any  other  time, 
delivered  :  special  damage  by  rise  of  price  between  the  agreement 
and  breach.  Plea,  that  the  giving  of  time  was  part  of  a  contract 
for  the  sale  of  goods  at  the  price  of  above  \0l. ;  and  that  there  was 
no  part  acceptance,  or  earnest,  or  note  or  memorandum  in  writing. 
Replication,  that  the  giving  of  time  was  not  part  of  the  contract, 
&c.  It  appeared  that  .there  was  a  written  contract,  as  stated  in 
the  declaration,  for  the  delivery,  "  on  the  20th  to  the  22nd,"  but 
the  22nd  falling  on  Sunday,  plaintiff,  at  defendant's  request,  ver- 
bally agreed  to  enlarge  the  time  to  the  23rd  or  24th.  The  price 
fluctuated  between  the  time  of  the  agreement  and  the  24th,  being 
higher  on  the  last  day.  It  was  understood  that  the  enlargement 
of  time  would  postpone  the  delivery  of  the  three  months'  accepts 
ance.  It  was  held,  that  on  these  facts,  defendant  was  entitled  to 
the  verdict,  the  enlargement  of  time  having  materially  varied  the 
contract,  substituting  for  it  a  new  contract  on  a  similar  considera- 
tion, and  not  merely  a  dispensation  from  performance  on  a  par- 
ticular day.  The  judgment  of  the  court,  delivered  by  Lord 
DenTnan,  contains  the  following  passage,  which  appears,  however, 
to  apply  more  accurately  to  the  fourth  than  to  the  seventeenth 
section : — "  It  was  urged  by  the  plaintiff's  counsel,  that  the  de- 
fendant's argument  reduced  him  to  an  inconsistency:  that  he 
alleged,  on  the  one  hand,  an  alteration  of  the  contract  by  parol, 

(z)  Giraud  v.  Richmond,  2  C.  B.  835.  (c)  Stead  v.  Dawber,  10  A.  &  E.  57 ; 

(a)  Crowley  v.  Vitty,  7  Exch.  319.  2  P.  &  D.  447,  overruling  Cuff  v.  Penn, 

(b)  Giles  V.  Spencer,  3  C.  B.,  N.  S.  250.  M.  &  S.  21. 
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and  yet,  on  the  other,  asserted  that  such  alteration  by  parol  could 
not  be  made.  But  this  is,  in  truth,  to  confound  the  contract  with 
the  remedy  upon  it.  Independently  of  the  statute,  there  is 
nothing  to  prevent  the  total  waiver,  or  the  partial  alteration,  of  a 
written  contract  not  under  seal,  by  parol  agreement;  and,  in  con- 
templation of  law,  such  a  contract  so  altered  subsists  between 
these  parties  ;  but  the  statute  intervenes,  and,  in  the  case  of  such 
a  contract,  takes  away  the  remedy  by  action," 

Plaintiff  entered  into  a  written  agreement  with  the  defendant, 
for  the  purchase  of  a  cargo  to  be  shipped  on  board  a  vessel  on  her 
next  arrival  at  a  certain  port.  On  the  an-ival  of  the  vessel,  the 
defendant  verbally  requested  a  postponement  of  the  shipment,  until 
she  should  have  completed  another  voyage.  Plaintiff  assented  to 
this  proposal,  and  the  voyage  was  made.  The  defendant,  on  the 
second  arrival  of  the  vessel,  declined  taking  the  goods,  which  were 
resold  by  the  plaintiff,  who  brought  his  action  to  recover  the  loss 
sustained  by  the  defendant's  non-performance  of  the  contract.  It 
was  held,  that  the  plaintiff  could  not  recover.  Parke,  B.,  said, 
"Here  there  was  an  original  contract  in  writing  to  send  these 
goods  by  the  first  vessel ;  an  alteration  as  to  the  time  of  their  de- 
livery was  subsequently  made  by  parol ;  and  the  point  to  be  de- 
cided is,  whether  such  an  alteration,  by  parol,  of  the  written  con- 
tract, can  be  binding.  It  appears  to  me  that  it  cannot ;  and  that 
the  same  rule  must  prevail  as  to  the  construction  of  the  17th  sec- 
tion, which  has  already  prevailed  (d)  in  the  construction  of  the  4!th. 
section."  "It  appears  to  me  that  no  distinction  can  be  made; 
and  that  it  is  unnecessary  to  inquire,  what  are  the  essential  parts 
of  a  contract,  and  what  not ;  and  that  every  part  of  the  contract, 
in  regard  to  which  the  parties  are  stipulating,  must  be  taken  to  be 
material"  (e).  So  where  goods  above  the  value  of  101.  have  been 
sold  under  a  written  contract,  a  subsequent  parol  agreement  to  alter 
the  mode  of  delivery  (/)  is  inoperative.  So  also  parol  evidence  of 
a  previous  course  of  dealing  between  the  parties  is  not  admissible 
to  qualify  the  terms  of  the  writing  (g)  ;  but  where  an  agreement  is 
expressed  in  short  and  incomplete  terms,  parol  evidence  is  admis- 
sible to  explain  that  which  was  per  se  unintelligible,  provided  such 
explanation  is  not  inconsistent  with  the  terms  used  (h). 

Where  a  contract  in  writing,  whether  within  the  Statute  of  Frauds 
or  not,  is  made  by  an  agent  in  his  own  name,  on  behalf  of  an  undis- 
closed principal,  parol  evidence  is  always  admissible,  so  as  to  give 

(d)  Goss  T.  Lord  Nugent,  5  B.  &  Ad.  explain,  or  annex  tenus,  see  Braum  v. 
58.  Byrne,  3  E.  &  B.  702 ;  Syers  v.  JmiM, 

(e)  Marshall  v.  I^irm,  6  M.  &  "W.  109.       2  Exch.  Ill  ;  PhilUppa  v.  Briard,  1  H. 
(/)  Moore  v.  Campbell,  10  Exch.  323 ;      &    N.    21 ;    Guthbert  v.    Gumming,   10 

Noble  V.  Wa/rd,  2  L.  E.  135  Ex.  Exch.  809  ;  Bumfrey  v.  Dale,  7  E.  &  B. 

(g)  Ford  v.    Tales,   2   Scott,   N.   R.  267  ;  (m  error)  27  L.  J.,  Q.  B.  390. 
645  ;  2  M.  &  G.  549.     As  to  the  admis-  {h)  Sweet  v.  Lee,  3  M.  &  G.  452.     See 

sibility  of  evidence  of  custom  of  trade  to  Shore  v.  Wilson,  9  CI.  &  F.  365. 
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the  benefit  of  the  contract  to  the  unnamed  principal,  or  to  charge 
him  with  liability  thereon,  but  never  for  the  purpose  of  discharging 
the  agent  (i).  And  where  brokers  signed  a  note  in  the  following 
form,  "  sold  for  Messrs.  T.  to  our  principals,  &c.,"  it  was  held  that 
evidence  of  a  custom  in  the  trade,  that  when  a  broker  purchased 
without  disclosing  his  principal,  he  was  himself  liable  to  be  looked 
to  as  purchaser,  was  admissible,  notwithstanding  the  Statute  of 
Frauds  {j),  for,  "  where  by  any  rule  of  law,  or  by  the  usage  of  any 
trade,  the  terms  of  a  contract  acquire  a  particular  meaning,  the 
contract  must  be  taken  to  express  that  meaning  as  much  as  though 
it  had  been  set  forth  in  extenso  "  (k). 

Parol  evidence,  however,  may  be  given  to  show  that  a  document 
signed  by  the  parties,  and  purporting  to  be  an  agreement  between 
them,  was  not  to  operate  as  an  agreement  at  all  until  something 
further  should  happen  or  be  done,  as  the  payment  of  money,  or 
the  obtaining  the  consent  of  a  third  person  {l).  So  an  agent  may, 
as  an  equitable  defence  to  an  action  on  a  contract  which  describes 
him  as  principal,  show  that  it  was  expressly  agreed  that  he  was 
not  to  be  liable,  and  that  the  document  was  signed  by  a  mutual 
mistake  as  to  its  effect  (m).  So  it  is  admissible  to  show  that  a 
written  contract,  which  bears  no  date,  was  intended  to  operate, 
not  from  its  execution,  but  from  a  future  uncertain  period  (n). 
But  where  land  is  occupied  under  a  written  agreement,  parol  evi- 
dence of  an  understanding  between  the  parties  that  the  rent  was 
to  commence  from  a  day  later  than  that  named  in  the  writing  is 
inadmissible  (o). 

Again,  parol  evidence  .is  admissible  to  show  that  a  writing  given 
in  evidence  and  signed  by  the  defendant  alone,  does  not  contain  all 
the  terms  agreed  upon,  and,  consequently,  that  it  does  not  consti- 
tute a  sufficient  memorandum  within  the  17th  section  (p) ;  and  if 
there  has  been  an  acceptance  of  the  goods,  or  part  payment  to  take 
the  sale  out  of  the  statute,  such  writing  will  not  exclude  parol  evi- 
dence of  the  omitted  terms,  which  will  in  that  case  be  binding  on 
the  parties  (q).  If  the  supposed  contract,  however,  is  reduced  to 
writing,  and  is  signed  by  both  parties,  or  the  note  in  writing  of 
one  party  has  been  adopted  by  the  other,  the  writing  alone  will 
bind  them,  notwithstanding  that  the  contract  may  have  been 
{Jriginally  completely  entered  into  by  parol,  and  some  of  the  terms 
agreed  on  are  omitted  from  the  .writing  (r). 

H)  Siggiilsv.  Se7iim;  SM.  &W.  8Si;  See   Gudgen  v.  £essett,  ibid.   986,   and 

Carr  Y  Jackson,  7  Exch.  382  ;  Schmaltz  Murray  v.  Earl  of  Stair,  2  B.  &  C.  82. 

V  Avery  16  Q.  B.  655  ;  notes  to  Thomp-  (m)  Wake  v.  ffarris,  1  H.  &  C.  206. 

scm  V.  3amnport,  2  Sm.  Lead.  Ca.  303  ;  («)  Davis  v.  Jones,  17  C.  B.  625. 

Za/ming  v.  Cooke,  1  F.  &  F.  9 ;  HwmbU  (o)  Hemon,  v.  Coope,  3  Sc.  N.  R  48. 

T.  Muiiier,  12  Q.  B.  655.  (P)  Goodman  v.  Griffiths,  1  H.  &  JST. 

(j)  Himfreyy.  Dale,  7  E.  &  B.  266;  676. 

affirmed  (m  error)  27  L.  J.,  Q.  B.  390.  (?)  Lochett  v.  Nwkhn,  2  Exch.  93. 

(k)  Per  Coaklwrn,  0.  J.,  in  Hvmfrey  (r)  Harnor  v.  Groves,  15  C.  B,  674; 

r.  Dale,  27  L.  J.,  Q.  B.  396.  SmUh  v.  Jeffries,  15  M.  &  W.  561. 

(I)  Pym  V.  Campbell,  6  E.  &  B.  370. 
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It  is  clear  that  the  printed  particulars  of  a  sale,  which  have  been 
signed  by  the  auctioneer  to  satisfy  the  statute,  cannot  be  varied  by 
his  verbal  statements  at  the  time  of  the  sale  (s),  but  where  the  sale 
is  of  goods  of  less  value  than  lOl.,  and  there  is  no  signature,  evi- 
dence of  a  statement  by  the  auctioneer  at  variance  with  the  cata- 
logue posted  up  in  the  room  is  admissible  (f). 


III.  The  Fifth  and  Sixth  Sections,  relating  to  the  Execution  and 
Revocation  of  Wills. 

Stats.  7  Will.  IV.  &  1  Yict.  c.  26,  and  15  Vict.  c.  2i,for  the 
Amendment  of  the  Laws  with  respect  to  Wills. 

The  sections  of  the  Statute  of  Frauds  relating  to  wills  have  been 
repealed,  as  to  aU  wills  made  since  31st  Dec.  1837,  by  the  stat.  7 
Will.  IV.  &  1  Vict.  c.  26,  s.  2  {u) ;  although  the  law  of  wills  made 
since  that  date  does  not  come  withdn  the  title  "  Statute  of  Frauds," 
yet  it  has  been  thought  advisable  to  insert  the  new  statutes  in  this 
section. 

First,  As  to  Wills  made  before  1838. 
5th  Section  of  the  Statute  of  Frauds. — "  All  devises  and  bequests 
of  any  lands  or  tenements,  devisable  either  by  force  of  the  Statute 
of  Wills,  or  by  this  statute,  or  by  the  custom  of  Kent,  or  of  any 
borough,  or  any  other  particular  custom,  shall  be  in  writing,  and 
signed  by  the  party  so  devising  the  same,  or  by  some  other  person 
in  his  presence,  and  by  his  express  directions,  and  shall  be  attested 
and  subscribed  in  the  presence  of  the  devisor,  by  three  or  four  credi- 
ble witnesses,  or  else  they  shall  be  utterly  void  and  of  none  effect" 

"All  facts  relating  to  the  subject-matter  and  object  of  the 
devise,  such  as  that  it  was  or  was  not  in  the  possession  of  the 
testator,  the  mode  of  acquiring  it,  the  local  situation,  and  the  dis- 
tribution of  the  property,  are  admissible  to  aid  in  ascertaining  what 
is  meant  by  the  words  used  in  the  will "  (x). 

All  Devises  of  any  Lands  or  Tenements. — Although  these  words 
are  very  general,  and  extend  to  customary  freeholds  {y),  not  passing 
by  surrender,  yet  it  has  been  held,  that  copyhold  land  {z),  and  cus- 
tomary (a)  estates,  passing  by  surrender,  are  not  comprehended 
within  them.    In  these  cases,  the  estate  is  considered  as  passing 

{s)  Shelton-7.  Uvius.iC.  kZ.iW.  1114.    Sep,  also,    The  Attorney-General 

{t)  Ede-ti  T.  Blake,  13  M.  &  W.  614.  v.  Barnes,  2  Vem.  598  ;  Attomey-Gene- 

See  awfe,  title,  "Auction."  ral  y.  Andrews,  1  Tes.  sen.  225;  Tuff- 

(m)  See  post,  p.  823.  nell  v.  Page,  2  Atk.  37. 
(a)  Per  Parke,  J.,  Doe  d.  Templeman  (a)  Doe  d.  Oooh  v.  Danvers,  7  East, 

T.  Martin,  4  B.  &  Ad.  785.  299 ;  Carey  v.  Askew,  2  Bro.  C.  C.  68, 

{y)  Hussey  v.  Grilh,  Ambl.  299.  and  in  a  note  to  Wagstaff  v.  Wagstaff,  2 

(z)  Doe  d.  Seed  v.  Harris,  8  A.  &  E.  P.  Wms.  259,  Cox's  ed.,  recognized  by 

1 ;  £oe  d.  Gilman  v.  Beyhoe,  2  Bl.  E,  Ellenborough,  C.  J.,  in  7  East,  324: 
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by  the  surrender  of  which  the  will  only  directs  the  uses.  Conse- 
quently, it  is  not  necessary  that  such  will  should  be  executed  with 
the  solemnities  required  by  this  statute.  Hence,  a  mere  draught 
of  a  will,  the  signing  and  publication  of  which  were  prevented  by 
the  sudden  death  of  the  testator,  has  been  held  sufficient  to  pass 
copyhold  land  surrendered  to  the  use  of  the  will.  Note.  By  stat.  55 
Geo.  Ill,  c.  192,  dispositions  by  will,  by  any  person  dying  after 
12th  July,  1815,  of  copyhold  estates,  are  made  effectual  without 
any  previous  surrender  to  the  nse  thereof.  But  this  statute  only 
supplies  the  want  of  a  formal  surrender,  and  does  not  extend  to  a 
case  where  the  surrender  is  a  matter  of  substance,  as  where  it  is 
required  to  be  accompanied  by  the.«eparate  examination  of  wife  (h). 
Since  this  statute,  a  copyhold  will  pass  (c)  under  a  general  devise 
of  real  estate,  although  there  be  no  surrender  to  the  use  of  the 
will.  But  the  wiU  must  contain  a  disposition  of  the  copyhold, 
either  expressed  or  implied  {d).  The  statute  applies  to  wills  made 
before  the  statute,  as  well  as  those  which  were  made  after  (e).  An 
heir  at  law,  who  has  not  been  admitted  to  a  copyhold  estate,  which 
has  descended  to  him,  nor  paid  the  lord's  fine  due  on  admission, 
may,  notwithstanding,  devise  the  same  (/).  No  presumption  will 
be  made  against  the  right  of  a  party  to  devise  his  copyhold 
estate  {g). 

Shall  he  in  Writing. — This  provision  is  merely  a  repetition  of 
what  had  been  required  by  the  stat.  32  Hen.  VIII.  c.  1,  which  first 
gave  power  of  disposing  of  land  by  will.  But  writing  was  the  only 
solemnity  which  that  statute  required.  Hence,  before  the  Statute 
of  Frauds,  short  notes,  taken  by  a  lawyet  from  the  testator's  mouth, 
for  the  purpose  of  being  reduced  into  form,  were  held  to  be  a 
good  will,  though  the  testator  died  before  they  were  so  reduced 
into  form  (A.).  In  like  manner,  a  scrap  of  writing,  though  it  was 
not  signed,  sealed,  or  written  by  the  testator,  might  have  been 
established  as  a  will  by  the  testimony  of  a  single  witness.  This  did, 
in  fact,  happen  in  a  very  remarkable  case,  that  of  Sir  Francis 
Worseley's  wiU  (i). 

And  signed  by  the  Party  devising. — What  shall  be  considered 
as  a  sufficient  signature  within  this- clause,  will  appear  from  the 
following  cases : — The  devisor  wrote  his  will  with  his  own  hand, 
thus :  "  I,  John  Stanley,  make  this  my  last  will  and  testament ; " 
and  thereby  devised  the  land  in  question,  and  put  his  seal  thereto, 
but  did  not  subscribe  bis  name.     The  will  was  subscribed  by  three 

(i)  Doe  d.  JVethercote  v.  Bartle,  5  B.       28 ;  15  L.  J.,  Q.  B.  88,  S.  0. 
&  Ad.  492.  (A)  1   Anderson,    34,   cited   by  Lord 

(c)  Doe  d.  Clarke  v.  Ludlam,  7  Bingh.      EUenborough,  C.  J.,  7  East,  824. 

275.  (i)  Reported  in  1  Sidf.  315,  pi.  33  ; 

(d)  Doe  V.  Bird,  5  B,  &  Ad.  695.  2   Keb.    128,  pi.    82,   by  the  name  of 
'  (e)  See  the  words.                                        Stevens,  Lessee  of  Qerrard  v.  Lord  Maiir 

(/)  Right  V.  Banks,  3  B.  &  Ad.  664.         cheste,r,  18  Car.  II. 
{g)  Doe  d.  Dand  v.  Thompson,  10  Jur. 
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witnesses  in  Ms  presence.  This  was  held  to  be  a  good  will  to 
pass  the  land ;  for  the  will  having  been  written  by  the  devisor, 
and  his  name  being  in  the  will,  it  was  a  sufficient  signing  within 
the  statute,  which  has  not  appropriated  any  particular  place  in  the 
will  where  it  shall  be  signed,  either  at  the  top  or  bottom,  or  in  the 
margin  (Jc).  A  mark  made  by  the  devisor  will  be  a  sufficient 
signing  within  the  statute,  even  though  his  hand  be  guided  (l).  la 
such  case,  it  is  immaterial  whether  the  devisor  can  write  at  the  time 
or  not,  and  no  collateral  inquiry  of  that  sort  ought  to  take  place  (m). 
So  it  has  been  held,  that  a  will  was  duly  executed  to  pass  freehold 
land,  although  one  witness  only  had  subscribed  his  naume,  and  the 
other  two  had  set  their  marks  (%).  So,  under  the  Wills  Act,  attes- 
tation by  initials  will  suffice  (o),  or  by  a  wrong  name  (^),  or  where 
the  hand  is  guided  (5).  Whether  the  devisor,  by  merely  affixing 
his  seal  to  the  will,  can  be  considered  as  having  sufficiently  signed 
within  the  meaning  of  the  statute,  seems  to  have  been  a  veaxdo/ 
qucBstio  (r). 

Attested  and  subscribed. — The  use  of  the  word  "subscribe,"  in 
the  statute,  does  not  make  it  imperative  on  the  witnesses  to  sign 
tinder  the  signature  of  the  testator.  The  requisition  is  compUed 
with  by  the  witnesses  who  saw  the  will  executed  by  the  testator 
immediately  signing  their  names  on  a/ay  part  of  it,  at  his  request, 
with  the  intention  of  attesting  it  (s). 

A  will  more  than  thirty  years  old  ptoves  itself,  without  calling 
any  witnesses,  even  where  they  are  all  alive  (i).     A  will  was  dated 

(k)  Lemayne  v.   Stanley,    3  Lev.   1  ;  Affirmed  per  Lord  Raynumd,  C.  J.,  at 

adjudged  after  several  arguments  by  the  Nisi  Priiis,   in    Warruford   v.    TVarm- 

whole  court,  North,  C.  J.,   Wyndham,  ford,   2  Str.   764.     Negatived  per  three 

Charlton,    and   Levinz,    Js.,    on   special  Barons    (including  Parker,   C.    B.),  in 

verdict  in  ejectment,  Easter  T.  1681,  C.  Smith  v.  Evans,  1  Wils.  313  ;  also  pen' 

B.     See  Bight  v.  Price,  Dougl.  2il.  Wilies,  C.  J.,  Sir  John  Strange,  M.  K., 

(I)  Wilson  V.  Beddard,    12  Sim.  28;  mA  per  Parker,  C.  B.,  sitting  with  Lord 

Be  Bryce,  2  Curt.  325.  Hardmcke,   C,   in  EllU  v.   SmUh,   as 

(m)  Baker  r.  Dening,  8  A.  &  E.  94 ;  3  assistants,  1  Ves.  juu.  Jl  ;  1  Dickens, 

N.  &  P.  228.     See  Lemayne  v.  Stanley,  225.      Parker,    C.   B.,    observed,    how- 

Freem.  538.  ever  (according  to  the  report  in  1  Ves. 

(n)  Harrison,  v.  Harrison,  8  Ves.  jun.  jun.  12),  that,  as  in  some  cases  it  was 
185,  decided  by  Lord  Eldon,  C,  on  the  thrown  out  oUter,  that  sealing  was  sign- 
authority  of  Chxrney  v.  Co/rhet,  C.  B.,  9  ing,  and  in  one  case  decreed,  that  it  was 
Burnet,  138;Serjt.  HiU'sMSS.,  vol.  30,  equal  to  signing,  he  should  submit  his 
p.  51.  See,  also,  Addy  v.  Grix,  coram  opinion.  But  in  Dickens's  Rep.  of  Ellis 
Sir  W.  Grant,  M.  E.,  8  Ves.  504  ;  Doe  v.  Smith,  vol.  i.,  p.  228,  and  in  a  MS. 
d.  Dames  v.  Dames,  9  Q.  B.  648 ;  Doe  note,  this  remark  does  not  appear ;  and 
d.  Counsell  v.  Caperton,  9  C.  &  P.  112  ;  Parker's  dissent  from  the  opinion  of  the 
ite  Amiss,  2  Eob.  Eco.  E.  116.  three  judges  in  Lemayne  v.  Stanley,  and 

(0)  Be  Sa/vory,  15  Jur.  1042 ;  Be  Chris-  Lord  Baymond  in  Wa-meford  v.  Wame- 

tian,  2  Eob.  Ecc.  E.  110.  ford,     stands    unqualified  ;     but    Lord 

(p)  Be  Bedding,  14  Jur.  1052  ;  2  Eob.  Eldon,  in  Wright  r.  Wakeford,  17  Ves. 

339,  S.  C. ;  Be  Glover,  11  Jur.  1022.  458,  says  expressly,  that  sealing  with- 

(?)  Ha/rri^on  v.  Elwin,  3  Q.  B.  117.  out  signing  is  not  sufficient. 

(r)  Affirmed  per   North,    Wyndham,  (s)  BoUrts  v.  Phillips,  4  E.  &  B.  450, 

ahd  Charlton,  in  Lemayne  v.  Stanley,  3  459. 

Lev.  1,  dub.  Levinz,  3.  Affirmed  per  (t)  Per  Cur. ,  Doe  i.  Spilslmry  v.  Bur- 
Holt,  C.  J.,  in  Lee  v.  Libi,  1  Show.  69.  dett,  4  A.  &  E.  19. 
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more  than  thirty  years  before  the  trial,  tmt  one  of  the  suhscribing' 
witnesses  was  proved  to  be  still  living  ;  it  was  held,  that  it  was 
not  necessary  to  call  such  witness  to  prove  the  execution,  although 
the  devisor  had  died  within  thirty  years  (u).  In  case  then  of  a  will 
made  previously  to  1838,  if  it  appear  tha*  the  will  comes  from  such 
custody  as  is  sufficient  to  afford  a  reasonable  presumption  in  favour 
of  its  genuineness  (cc),  and  that  is  otherwise  free  from  suspicion  {y)^ 
then  if  it  appear  to  fulfil  the  requirements  of  the  Statute  of 
Frauds,  it  will,  being  more  than  thirty  years  old,  prove  itself 

Qfh  Section. — "No  devise,  in  writing,  of  lands,  tenements,  or 
hereditaments,  nor  any  clause  thereof,  shall  be  revocable  otherwise 
than  by  some  other  Avill  or  codi^l,  in  writing,  or  other  writing 
declaring  the  same ;  or  by  burning,  cancelling,  tearing  or  oblite- 
rating the  same,  by  the  testator  himself,  or  in  his  presence,  and  by 
his  directions  and  consent  j  but  all  devises  and  bequests  of  lands 
and  tenements  shall  remain  and  continue  in  force,  until  the  same 
be  burnt,  cancelled,  torn,  or  obliterated  by  the  testator,  or  by  his 
directions,  in  manner  aforesaid ;  or  unless  the  same  be  altered  by 
some  other  will  or  codicil,  in  writing,  or  other  writing  of  the 
devisor,  signed  in  the  presence  of  three  or  four  witnesses,  declaring 
the  same," 

Hfo  Devise  in  Writing,  of  Lands,  &c.,  shall  he  revocable, 
otherwise  than  by  some  other  Will  or  Codicil,  in  Writing ;  or 
other  Writing  of  the  Devisor,  signed  in  the  Presence  of  three  or 
four  Witnesses  declaring  the  same. — Having  premised  that,  before 
this  statute,  devises  of  lands,  made  under  the  particular  customs 
of  boroughs,  or  by  virtue  of  the>  Statute  of  "Wills,  (32  Hen.  VIII. 
c.  1,)  might  have  been  revoked  by  any  express  words  without 
writing  (a),  the  Statute  of  Wills  having  given  power  to  any  person 
seised  in  fee  of  lands,  to  devise  such  lands  by  will  in  writing, 
but  being  silent  as  to  revocations,  let  us  proceed  to  consider  the 
several  methods  prescribed  by  the  Statute  of  Frauds  for  the  revo- 
cation of  wills  of  lands,  and  then  subjoin  some  remarks  on  implied 
revocations.  This  section  prescribes  three  methods,  by  which  a 
devise  of  lands  may  be  revoked ;  either  by  another  will  or  codicil 
in  writing,  or  by  other  writing,  declaring  the  intention  of  the 
devisor  to  revoke  the  former  devise  ;  or  by  burning,  cancelling, 
&c.  With  respect  to  the  first  method,  (the  only  subject  now  under 
consideration,)  it  is  to  be  observed  that  the  words  "  signed  in  the 
presence  of  three  or  four  witnesses,"  having  been  held  to  refer  to 
the  next  preceding  words,  "  other  writing "  only,  and  not  to  the 
words  "  vjill  or  codicil  in  writing,"  it  is  not  necessary  that  a  will, 
whereby  a  former  will  is  revoked,  should  be  signed  by  the  devisor 

(m)  Doe  d.  Oldham  j.  Wolley,  8  B.  &  (a)  Dyer,   310,  b.  pi.  81.      Adm.  in 

Q  22.  Symson  v.  Kirton,   Cro.  Jao.   115,  and 

(x)  Bishop  of  Meath  v.  M.  of  Winches-  Cranvell  T.  Samders,  Cro.  Jac.  497  ;  Gilb. 

ter,  3  Bing.  291.  Dev.  93,  ed.  1739. 

(y)  JRoe  V.  Bawling,  7  East,  291. 
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in  the  presence  of  three  witnesses  (b) ;  but  that  a  second  will  may 
operate  as  a  revocation  of  a  former,  it  is  necessary,  1.  That  the 
second  will  should  expressly  revoke  or  be  clearly  inconsistent  with 
the  first  devise,  qtooad  the  particular  subject  matter  of  such 
devise  (c).  If  it  be  merely  found,  that  another  or  even  a  different 
disposition  has  been  made  by  the  testator  from  that  which  he  had 
first  willed,  yet  if  it  do  not  appear  to  the  court,  what  that  differ- 
ence is,  it  will  not  be  a  revocation  {d).  And  the  general  rule  is, 
that  a  revocation  by  subsequent  will  or  codicil,  whether  by  express 
words  of  revocation  or  by  devise  inconsis'tent  with  the  former 
devise,  shall  operate  only  so  far  as  is  necessary  to  effectuate  the 
intention  of  the  testator  (e).  2.  It  is  necessary  that  the  second 
will  should  be  subsisting  and  effective  at  the  time  of  the  death  of 
the  testator ;  consequently,  if  the  second  will  be  not  executed 
with  the  formalities  prescribed  by  the  fifth  section  of  the 
statute  (/),  or  if  the  secoi^d  will  be  effectually  cancelled  in  the 
lifetime  of  the  testator  (g),  the  first  will  shall  operate  as  if  no 
other  had  existed.  3.  As,  before  the  Statute  of  Frauds,  parol 
declarations  of  an  intention  to  revoke  in  future  were  held  not  to 
amount  to  a  present  revocation  (h)  ;  so,  since  the  statute,  such 
declaration,  although  executed  with  the  formalities  required  by 
the  statute,  wiU  not  operate  as  a  revocation  (i),  4.  It  is  an 
established  principle,  that  an  instrument,  which  is  intended  to 
operate  as  a  devise,  if  it  cannot  take  effect  as  such,  shall  never 
operate  as  a  revocation  (k).  Where  an  effective  devise  appears  to 
have  been  once  made  in  disherison  of  the  heir  at  law,  it  will  lie 
upon  the  heir  to  prove,  that  such  devise  has  been  effectively  de- 
feated {l). 

Or  other  Writyng  of  the  Devisor  declaring  the  same  signed  in 
the  Presence  of  three  or  four  Witnesses. — An  instrument  of  revo- 
cation, intended  merely  to  operate  as  such,  and  not  as  a  devise, 
would,  according  to  the  opinion  of  Lord  Cowper,  C,  in  Onions  v. 
Tyrer,  1  P.  Wms.  345,  Cox's  edit.,  be  effective,  if  signed  by  the 
devisor  in  the  presence  of  three  witnesses,  as  this  clause  directs, 
and  without  the  other  formalities  required  in  the  case  of  wills  by 

(b)  See  Boil  v.  Cleric,  3  Mod.  218,  re-  223 ;  Plenty  v.  West,  16  Bear.  173 ;  22 
cognized  by  Ld.  Hardwicke,  Gla..,inElUs  L.  J.,  Chan.  185;  Stodda/rt  v.  Orant,  1 
V.  Smith,  i  Burn.  E.  L.  199.  MaocL.  H.  L.  Cas.  163  ;  Dartey  v.  Mm- 

(c)  See  Cox's  note  to  Unions  v.  Fyrer,  tin,  13  C.  B.  683. 

1  P.  "Wms.  345.  {/)  Eccleston  y.  SpeJee,   1689,  Carth. 

{d)  Bitchins  v.  Basset,  Salk.  592 ;    1  81  ;  Onions  r.  Tyrer,  1716,  1  P.  Wms. 

Show.  537  ;  3  Mod.  203  ;  Show.  P.  C.  344. 

146  ;  Ba/rwood  v.  Goodright,  Uowp.  87  ;  (?)  OoodrigU  v.  Glazier,  4  Burr.  2512. 

S.  C.  in  C.  B.,  3  Wils.  497  ;  2  Bl.  E.  (h)  Oranvell  v.  Sanders,  Cro.  Jac.  497. 

937,  and  in  Dom.  Proe.  7  Bro.  P.  C.  p.  (i)  Thomas  v.  £vam,  2  East,  488. 

344,  but  in  Tomlins'  edit.  p.  489  ;  Tho-  {k)  Exp.  Earl  of  Ilchesler,  7  Yes.  jun. , 

mas  V.  Evans,  2  East,  488.  348, 

(e)  Duffidd  T.  Buffield,  3  Bligh,  N.  S.  \l)  Cowp.  87. 
260  ;  Doe  d.  Evers  v.  Ward,  18,  Q.  B. 


FRAUDS,   STATUTE    OF.  817 

the  fifth  section,  viz.  the  attestation  and  subscription  of  the  wit- 
nesses in  the  presence  of  the  devisor. 

Method  of  express  Revocation.  By  burning,  &c.  Or  by  can- 
celling, tearing,  or  obliterating  the  same,  by  the  Testator  himself, 
or  in  his  Presence,  and  by  his  Directions  and  Consent. — The  acts 
here  mentioned  are  in  themselves  equivocal  acts  :  and,  conse- 
quently, in  order  to  make  them  operate  as  revocations,  it  must  be 
shown  that  they  were  done  animo  revocandi,  that  is,  with  an  in- 
tention* to  revoke  :  for,  unless  that  appears,  the  prior  devise  will 
not  be  revoked.  Hence,  if  the  devisor  were  to  throw  his  ink  upon 
his  will,  instead  of  the  sand;  Ijjiough  it  might  be  a  complete 
defacing  of  the  instrument,  it  would  not  be  a  revocation  (m) ;  or 
suppose  a  person  having  two  wills  of  different  dates  by  him,  should 
direct  the  first  will  to  be  cancelled,  and,  through  mistake,  the  per- 
son to  whom  the  devisor  gave  his  directions  should  cancel  the  last 
will ;  such  an  act  would  not  be  a  revocation  of  the  last  will :  or, 
suppose  a  person  having  a  will  consisting  of  two  parts,  throws  one 
unintentionally  into  the  fire,  where  it  is  burnt,  it  would  not  be  a 
revocation  of  the  devises  contained  in  such  parts.  The  intention, 
therefore,  must  govern  in  such  cases.  A.,  by  will,  duly  executed 
and  attested  (n),  devised  land  to  trustees  to  several  uses  ;  and  at 
the  same  time  executed  a  duplicate  thereof,  with  all  the  solemnities 
prescribed  by  the  fifth  section  of  this  statute.  Some  time  after, 
having  been  desirous  to  change  one  of  his  trustees,  he  ordered  his 
wiU  to  be  written  over  again,  without  any  variation  from  the  first 
except  only  in  the  name  of  that  trustee,  and  a  clause  revoking  aU 
former  wills.  When  it  was  so  written  over  he  executed  it  in  the 
presence  of  three  witnesses,  and  the  three  witnesses  subscribed 
their  names,  but  not  in  his  presence  (as  the  fifth  section  directs). 
Some  evidence  was  adduced  that  the  testator  afterwards  cancelled 
the  duplicate  of  the  first  will,  by  tearing  off  the  seal.  The  question 
was,  whether  the  cancelling  the  duplicate  of  the  first  will  should  be 
a  revocation  thereof  within  this  clause.  It  was  admitted,  that  if  a 
devisor,  having  duplicates  of  his  will,  caacels  one  of  them  animo 
revocandi,  this  is  a  good  revocation  of  the  whole  will,  and  of  both 
the  duplicates  (o).  But  it  was  decreed  in  the  present  case  (p), 
that  it  was  plain  the  testator  did  not  mean  to  revoke  his  forvner 
will  by  cancelling,  but  by  substituting  another  perfect  will  in 
lieu  thereof,  and  not  otherwise;    and'  therefore,   the   cancelling 

(m)  Per  Lord  MaTisfield,  C .  J.,  in  Bur-  the  other  not :  and  the  devisor  cancels 

tenshaw  y.  Gilbert,  Cowp.  62.  that  which  is  in  his  custody,  it  is  an  ef- 

(n)  Onions   v.   Tyrer,    2   Vern.    741;  fectual  cancelling  of  both."    Per  Aston, 

Free,   in  Chan.   459  ;    Gilb.  Bep.   130  ;  J.,  in  Burtenshaw  v.  Gilbert,  Cowp.  54  ; 

1  Eq    Ca.  Abr.  407,  pi.  1  ;  but  best  re-  Doe  d.  Strickland  v.  Strickland,  8  C.  B. 

ported  in' P.  Wms.  vol.  1,  p.  344,  Cox's  724.             ,.,.„,„„,,„,„     „     , 

Idit.  iP)  Keg.  Lib.  B.  1716,  fol.  242 ;  Cox's 

,(o)  "  Where  there  are  duplicates  of  a  P.  Wms.  vol.  1,  p.  345. 
will,  one  in  the  possession  of  the  devisor, 
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thereof  (if  any)  was  but  a  circumstance  showing  that  he  thought 
he  had  made  a  good  disposition  by  the  second  will,  and  in  confi, 
dence  thereof  it  was  done  with  no  other  intent,  but  that  the  second 
will  should  thereby  more  surely  take  place.  The  cancelling  of  a 
will  under  this  section  may  be  proved  in  any  manner  consistent 
with  the  general  law  of  evidence,  the  statute  not  introducing  any 
new  rule  of  proof  (q).  In  order  to  effectuate  a  revocation,  it  is  not 
necessary  that  the  will  should  be  actually  destroyed  :  hence  a 
slight  tewring  of  a  will  and  throwing  it  on  the  fire,  with  a  de- 
liberate intent  to  consume  it,  by  the  testator,  though  it-fell  off, 
and  was  preserved  by  a  bystander  without  his  consent  or  know- 
ledge, has  been  held  to  be  a  sufficient  revocation  (r).  But  where  a 
testator,  intending  to  destroy  his  will,  threw  it  upon  the  fire,  and 
another  person  snatched  it  off,  a  corner  of  the  envelope  only,  and 
no  part  of  the  will  itself  being  burnt ;  it  was  held,  that  the  will 
was  not  revoked  as  to  the  freehold  (s),  but  as  to  the  copyhold,  to 
which  the  Statute  of  Frauds  does  not  extend,  it  was  revoked  by 
the  attempt  to  burn  (t).  A.  having  made  a  will  of  land,  and 
a  duplicate  thereof  (both  duly  executed  and  attested),  but  de- 
claring that  it  was  not  a  will  to  his  liking,  and  that  he  should 
alter  it,  dehvered  a  duplicate  to  B.  (a  devisee  named  therein). 
Afterwards  A.  executed  another  will,  disposing  of  his  estate  in  a 
different  manner  from  what  he  had  done  under  the  former  will, 
and  thereby  revoked  all  former  wills,  and  at  the  same  time  can- 
celled the  first  will,  which  remained  in  his  own  custody,  observing 
to  the  person  who  made  the  second  will,  that  there  was  a  duplicate 
of  the  first  will  in  the  hands  of  B.  A  short  time  before  A.'s  death, 
one  of  the  principal  devisees  in  the  last  will  died  ;  whereupon  A. 
sent  for  an  attorney  to  prepare  another  will,  but,  before  the  attor- 
ney arrived,  A.  became  senseless,  and  shortly  afterwards  died. 
After  his  death,  the  first  and  second  wills  were  found  together  in 
a  paper,  both  cancelled,  but  the  duplicate  of  the  first  will  (which 
duplicate  had  been  delivered  to  B.)  was  found  among  some  deeds 
and  papers  of  the  testator  uncancelled.  It  did  not  appear  how 
the  duplicate  came  to  be  found  among  the  testator's  papers.  It 
was  held,  that  at  the  time  of  making  the  second  will,  the  first  was 
clearly  revoked,  and  that  it  was  not  set  up  again  by  cancelling  the 
second  will  (u).  The  testator,  after  devising  all  his  land  to  trustees 
upon  trust  to  sell,  "  except  the  house  at  Bath,"  gave  to  his  wife  his 
house  in  Bath  for  her  life,  and  after  her  death  to  his  eldest  son ; 
and  after  the  execution  of  the  will  sold  his  house  at  Bath,  and 
struck  out  of  his  will  the  exception  and  the  devise  respecting  it. 
It  was  held,  that  the  devise  to  the  trustees  was  not  revoked  by  the 

(g)  Doe  d.  Reed  v.  Hmris,  6  A.  &  E.  (s)  Doe  d.  Reed  v.  Harris,  6  A.  &  E. 

209  ;  1  Nev.  &  P.  405.  209  ;  1  Nev.  &  P.  405. 

(r)  Bibb  d.  Moley.  Thomas,  2  Bl.  E.  {t)  Doe  d.  Reed  v.  Ha/rris,  8  A.  &  E.  1. 

1043.     But  see  the  20th  section  of  the  (u)  BwrUnshaw  v.  Qilbert,  Cowp.  49. 
new  act,  1  Vict.  c.  26,  post,  p.  826. 
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erasure  as  to  the  house  at  Bath  (x).  So  where  a  testator,  by  will 
duly  executed  and  attested,  devised  lands  to  A.  and  B.,  as  joint- 
tenants  in  fee,  and  afterwards  struck  out  the  name  of  B.  by  drawr 
ing  a  pen  through  it.  It  was  held,  that  the  erasure  was  to  be 
considered  as  a  revocation  of  the  devise  pro  tanto  only  (i/).  A.,  by 
will,  duly  executed  and  attested,  devised  land  to  B.  and  C.  in  trust, 
and  afterwards  struck  out  the  name  of  C,  and  inserted  the  names 
of  D.  and  E.,  leaving  the  general  purposes  of  the  trust  unaltered, 
though  varying  in  certain  particulars,  and  did  not  republish  his  will. 
It  was  held,  that  the  intent  of  the  testator  appeared  to  be  to  revoke 
by  the  substitution  of  another  good  devise  to  the  new  trustees  and 
not  by  the  obliteration ;  but  such  devise  not  having  been  executed 
with  the  proper  solemnities,  woul*  not  operate  as  a  revocation; 
and,  admitting  that  the  obliteration  of  the  name  of  C  would  have 
revoked  the  devise  to  0.,  yet  the  heir  could  not  recover,  inasmuch 
as  the  devise  to  B.  remained  unrevoked,  and  competent  to  sustain 
all  the  trusts  in  the  will  in  exclusion  of  the  heir  (z). 

Implied  Revocations. — Although  the  section  of  the  Statute  of 
Frauds  now  under  review  has  enumerated  several  methods  by 
which  a  devise  of  lands  may  be  revoked,  and  although  it  should 
seem  to  have  been  the  intention  of  the  legislature  to  have  excluded 
every  other  method  of  revocation,  yet  it  has  been  held,  that  implied 
revocations  are  not  within  the  statute.  Implied  revocations  strictly 
so  termed,  are,  1st,  when  certain  acts  are  done  by  the  testator, 
inconsistent  with  or  contradictory  to  the  dispositions  made  by  the 
will,  so  necessarily  inferring  an  intention  to  revoke,  that  the  law 
will  presume  such  an  intention.  As  where  the  devisor,  by  a  sub- 
sequent deed,  gives  the  devisee  in  fee  a  lesser  interest,  e.  g.  an 
estate  for  years,  to  commence  after  the  death  of  the  devisor :  in 
such  case  the  intended  devisee  cannot  have  both  interests ;  that 
which  is  conveyed  by  the  deed  must  take  eifect,  and,  therefore, 
the  law  makes  a  necessary  implication,  that  the  first  disposition, 
which  is  by  the  will,  is  revoked  (a).  In  like  manner,  where  the 
devisor,  having  devised  a  reversion  to  A.,  afterwards  grants  the 
same  to  B.,  this  will  be  a  revocation,  even  though  the  lessee  has 
not  attorned.  So  where  the  testator,  having  devised  land  to  A., 
bargains  and  sells  the  same  land  to  B.,  although  the  deed  be  not 

(a)  Sutton  v.  Sutton,  Oowp.  812.  If  Gwillim,  p.  363. 
A.  by  his  will  devises  all  the  residue  of  (y)  La/rkins  T.  La/rMns,  3  B.  &  P.  16. 
his  personal  estate  to  B.  and  C,  and  A  mere  change  of  trustees  will  not  re- 
makes them  executors  ;  and  after,  by  a  voke  a  prior  devise  of  the  equitable  es- 
codicil,  cancels  and  revokes  everything  tate.  WilUt  v.  Scmdford,  1  Ves.  178, 
relating  to  B.,  and  also  revokes  the  ap-  186;  Doe  v.  Pott,  Doug.  710;  Watts  v. 
pointment  of  B.  as  executor,  C.  shall  Fullarton  (cited)  Doug.  718. 
have  the  whole.  A  revocation,  without  (»)  Short  d.  Oastrell  v.  Smith,  4  East, 
a  new  gift,  shall  have  the  same  effect  as  419. 

if  it  had  been  expressly  given  ;  and  whe-  (a)  Coke,  v.  Bullock,  Cro.  Jac.  49,  cited 

therit  be  by  codicil  or  obliteration,  it  is  in  Harkness  v.  Bayley,  Pr.  Ch.  514,  and 

the    same.     Hvmphries    v.    Taylor,   in  2  Atk.  72. 
Cane.  Hil.  25  Geo.  II.,  7  Bac.  Abr.  by 
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in  rolled  within  six  months,  according  to  the  statute,  and,  conse^- 
quently,  nothing  can  pass  to  the  bargainee,  yet  this  will  amount  to 
a  revocation,  because  here  is  a  solemn  act  done,  whereby  the  tes- 
tator has  clearly  evinced  his  intention,  that  the  devisee  should  not 
have  the  laud  devised  (6).     2.  It  has  been  held,  that  revocations 
are  necessarily  to  be  implied  or  presumed,  from  a  total  change  in 
the  circumstances  of  the  testator's  family  after  the  execution  of 
the  will.     This  head  of  revocation  was  originally  borrowed  from 
the  civil  law,  and  applied  in  the  first  instance  to  bequests  of  per- 
sonal estate  (c),  and  afterwards  extended  to  devises  of  land,  such 
revocation  not  having  been  considered  as  excluded  by  the  provi- 
sions of  the  sixth  section  of  the  Statute  of  Frauds.     What  changes 
or  alteration  in  the  circumstances  of  the  testator  will  be  sufiicient 
to  work  a  revocation  of  a  devise  of  land,  may  often  be  difficult  to 
decide.      By  the  common  law,  before  the  Statute   of  Frauds,  a 
subsequent  marriage  was  held  to  revoke  a  will  of  land  made  by  a 
feme  sole ;  although  such  marriage  was  had  with  the  person  in 
whose  favour  the  will  was  made  (d).    Since  the  statute,  an  opinion 
was  expressed  in  Brown  v.  Thompson,  at  the  Rolls,  8  Dec.  1731, 
by  Sir  John  Trevor,  M.  R.,  and  afterwards  in  the  same  case  by 
Lord  Keeper   Wright  (e),  that  revocations   of  a  devise  of  land 
might  be  implied  from  subsequent  marriage  and  birth  of  a  child, 
notwithstanding  the  provision  of  the  sixth  section  of  the  Statute 
of  Frauds ;  but  this  point  was  not  considered  as  settled  until  the 
case  of  Christopher  v.  Christopher  (/),  when  it  was  solemnly  de- 
termined by  Adrnns,  B.,  Smythe,  B.,  and  Parker,  C.  B.,  against  the 
opinion  of  Perrot,  B.,  who  thought  the  case  within  the  statute, 
and  that  the  dispute  concerning  the  reality  of  a  subsequent  mar- 
riage, and  the  legitimacy  of  children,  was  as  open  to  peijury  as 
any  other,  and  that  the  statute  intended  an  actual  and  not  a  pre- 
sumptive revocation.     The  case  of  Christopher  v.  Christopher  has 
been  recognized  in  several  subsequent  cases  (g).     Marriage  alone, 
or  the  subsequent  birth  of  children  unprovided  for  alone,  is  not 
sufficient  to  operate  as  a  revocation  of  a  will  of  personal  estate  (h), 
nor  of  real  estate  (i).     It  has  been  solemnly  determined  that  a 
subsequent  marriage,  and  the  birth  of  a  child,  without  provision 

(5)  I  am  not  aware  that  the  two  last-  (/)  2  Dickens,  iiS. 

mentioned  instances  have  ever  been  so-  (g)  In  Spraage  v.  Stone,  Ambl.   721  ; 

lemnly  decided.     They  are  mentioned  in  Brady  v.  CuKtt,  Dougl.  31 ;  Doe  v.  Lorn- 

1  Roll.  Abr.  615  (P.)  pi.   5,  6,   as  the  cashire,  5  T.  R.  49 ;  in  Kenebel  v.  Scrajf- 

opinions  of  Popham  and  Bawdy,   Js.  ;  ton,  2  East,  630  ;  Exp.  E.  Ilchester,  7  Tea. 

but,  from  subsequent  cases,  where  they  348 ;  ShecUh  v.  York,  Ves.  &  Beav.  397. 
have  been  cited,   it  appears  that  they  Qi)  Jackson  v.  Surlock,  Ld.  Northing- 

have  been  considered  as  law.      Gilbert  ton,  .Ch.  Ambl.  494  ;   2  Eden,  63;  per 

has  inserted  them  in  his  Treatise  on  De-  Dr.  Hay,  in  Shepherd  v.  Shepherd,  Hil. 

vises,  pp.  95,  96,  ed.  1739.  1770,  in  Prerog.  Court. 

(e)  Lugg  v.  Lugg,   Salk.  592 ;    Over-  (j)  Doe  v.  £arford,   4   M.   &  S.  10. 

bury  V.  Overbury,  2  Show.  242.  Marriage  alone  is  now  sufficient  to  re- 

(d)  Forse  v.  Hemblinge,  4  Rep.  60  b.  voke  a  will.     See  sect.  18  of  Will  Act, 

(e)  1  P.  Wms.  304 ;  1  Eq.  Ca.  Abr.  413.       infra,  p.  825. 
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onade  for  ilie  objects  of  these  relations,  .is  such  a  material 
change  in  the  circumstances  of  the  testator's  family,  as  will  work 
a  revocation  of  the  devise  of  land  (]c).  In  a  subsequent  case,  the 
rule  was  thus  laid  down :  that,  in  the  case  of  a  will  of  an  unmarried 
man,  having  no  children  by  a  former  marriage,  whereby  he  devises 
away  the  whole  of  his  property  which  he  has  at  the  time  of  making 
his  will,  and  leaves  no  provision  for  any  child  of  the  mamage,  the 
law  annexes  the  tacit  condition  that  subsequent  marriage  and  the 
birth  of  a  child  operates  as  a  revocation  (J).  And  in  a  case  where, 
after  making  his  will,  the  testator  married,  and  his  wife  became 
pregnant  with  his  knowledge,  the  posthumous  child  was  considered 
for  this  purpose  in  the  same  condition  as  a  child  born  during  the 
testator's  lifetime  {mi).  This  rule  of  revocation,  like  the  preceding, 
was  foimerly  considered  as  grounded  upon  a  presumed  alteration 
of  intention  in  the  testator ;  but  Lord  Kenyan,  C.  J.,  thought  it 
was  founded  "  on  a  tacit  condition  annexed  to  the  will  when  made, 
that  it  should  not  take  effect  if  there  should  be  a  total  change  in 
the  situation  of  the  testator's  family  "  (w).  But  this  rule  has  been 
held  to  apply  only  in  oases  where  the  wife  and  children,  the  new 
objects  of  duty,  are  wholly  unprovided  for,  and  where  there  is  an 
entire  disposition  of  the  whole  estate  to  their  exclusion  and  pre- 
judice. Hence,  where  A.  devised  certain  lands  to  B.  in  trust,  and 
directed  him  to  pay,  out  of  the  rents  and  profits,  an  annuity  to 
M.  S.,  with  whom  he  cohabited,  and  in  case  he  should  leave  any 
child  or  children  by  M.  S.,  to  raise  a  sum  of  money  to  be  paid 
among  his  children,  and  then  devised  the  remainder  of  his  estate 
to  several  of  bis  relatives  ;  and  afterwards  A.  married  M.  S.,  by 
whom  he  had  several  children :  it  was  held  (o),  that  the  will  was 
not  revoked ;  either,  1st,  on  the  ground  of  a  tacit  condition  an- 
nexed to  the  will,  viz.  that  it  should  be  void  in  the  event  of  a 
marriage  and  children,  without  provision ;  inasmuch  as  that  condi- 
tion, viz.  of  marriage,  and  of  the  birth  of  children  unprovided  for, 
had  not  taken  effect ;  or,  2ndly,  on  the  ground  of  an  intention  to 
revoke,  to  be  presumed,  in  favour  of  a  wife  and  children  unpro- 
vided for,  because,  the  fact  upon  which  such  presumption  could  be 
formed,  did  not  exist  in  the  present  case.  And  it  must  further  be 
remarked,  that  both  the  circumstances  of  a  subsequent  marriage 
and  the  having  of  child  or  children  must  concur  to  work  an  implied 
revocation :  the  birth  of  a  posthumous  child  alone,  although  the 
testator  die  childless,  is  not  sufficient  {p).   Parol  evidence  to  show 

(B  See  Exp.  Earl  of  IlchesUr,  7  Ves.  d.  Fox,  on  error  in  Exch.  Chamb.,  8  A. 

242.  &  E.  57,  58  ;  2  Nev.  &  P.  504. 

(/)  By  Tindal,  C.  J.,  delivering  judg-  (o)  Kenebel  v.  Scrafion,  2  East,  530, 

mont  in  Exch.  Chamb.  in  Marston  v.  where  Ld.  Ellenhorough,  C.  J.,  seems  to 

Roe  d.  Fox,  8  A.  &  E.   60  ;   2  Nev.  Sc  have  approved  of  Ld.  Kenyon's  opinion, 

p.  504.  cited  above. 

(ro)  Doe  V.  Lancashire,  5  T.  E.  49.  (p)  Doe  d.  White  v.  Barford,  4  M.  & 

(?!.)  Ibid.,  recognized  by  Tindal,  C.  J.,  S.  10. 
delivering  judgment  in  Marston  v.  Roe 

VOL.  II.  P 
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that  the  testator  meant  his  will  to  stand  good  notwithstanding  his 
subsequent  marriage  and  the  birth  of  issue,  is  inadmissible  (q): 

Having  endeavoured  to  illustrate  the  nature  of  implied  revoca- 
tions, strictly  so  called,  it  will  be  proper,  in  the  next  place,  to  take 
notice  of  those  acts,  by  which  a  devise  of  land  may  more  properly 
be  said  to  be  annulled  than  revoked ;  though  the  latter  term  is 
most  frequently  applied  to  this  subject.  The  acts  here  alluded  to 
are  such,  whereby  a  material  alteration  is  made  by  the  testator,  in 
his  seisin  of  the  estate  devised,  after  the  execution  of  the  will. 
The  authorities  on  this  subject  are  of  very  ancient  date,  beginning 
in  the  latter  end  of  Queen  Elizabeth's  reign,  and  continued  down 
in  a  regular  series  to  the  present  time,  with  a  few  exceptions.  The 
rule  to  be  collected  from  these  authorities  appears  to  be  this, — ^thki 
'where  a  person  seised  of  an  estate,  devises  it,  and  afterwards  con- 
veys his  whole  interest,  either  by  feoffment,  lease  and  release  (r), 
bargavn  and  sale  fine  (s),  or  recovery  (t),  though  hut  for  an  instant, 
and  though  he  takes  back  the  estate  to  the  sa/me  use  as  before,  or 
though  the  old  use  results  to  him  again  so  as  to  descend  in  the 
same  line  as  before,  still  the  conveyance  operates  to  annul  his  will. 
This  rule  is  founded  on  a  technical  principle  of  law,  introduced,  as 
it  should  seem,  originally  in  favour  of  the  heir ;  viz.  that  in  order 
to  render  a  devise  valid  and  effectual,  it  is  necessary  that  the  seisin 
of  the  devisor  should  remain  unaltered  from  the  execution  of  the 
will  until  the  death  of  the  devisor.  The  foundation  of  the  rule 
being  wholly  independent  of  the  intention  of  the  testator  to  revoke, 
the  rule  will  operate  where  the  provisions  of  the  subsequent  con- 
veyance are  consistent  with  the  provisions  of  the  will ;  and  even 
where  such  conveyance  is  made  for  the  express  purpose  of  confirm- 
ing the  will.  Hence,  also,  parol  evidence  to  show  that  the  testator 
did  not  intend,  by  the  subsequent  conveyance,  to  revoke  his  will,  is 
inadmissible  (m).  In  conformity  with  the  preceding  rule,  it  has 
been  held,  that  where  the  whole  estate  is  conveyed  by  lease  and 
release  to  uses,  although  there  be  a  resulting  uSe  in  the  ultimate 
reversion  to  the  grantor  by  the  same  instrument,  yet  the  convey- 
ance will  operate  as  a  revocation  of  a  prior  will  («).  It  will  be  ob- 
served, that,  in  the  preceding  instances,  the  whole  estate  was  con- 
veyed; and  therefore  the'  party  did  not  die  seised  of  that  estate 
which  he  had  at  the  time  of  making  his  will ;  and  consequently  the 
devise,  which  will  only  operate  upon  that  seisin,  which  the  testator 
had  at  the  time  of  making  his  will,  was  annulled  or  revoked ;  but 
where  the  devisor  does  not  part  with  his  whole  estate,  e.  g.  where 
he  grants  an  estate. for  years  only  to  the  devisee,  to  commence  in 
the  life  of  the  devisor,  in  such  case,  the  conveyance  will  not  operate 


(?) 

«  .  _, ,., _„.„ 

202  ;  Show  PC.  154.  daff,  2  N.  R.  491. 

»n^'   n    ,  •  ■^*^'S?*  ^-  -°^^"°''  2  '^-  R-  (m)  Goodtitle  V.  Otway,  2  H.  Bl.  .516. 

401 ;  ParUr  v.  Biscoe,  8  Taunt.   699  ;  (x)  Ibid.,  1  B.  &  P.  576  ;  7  T.  E.  899. 


(q^  Ma/rston  v.  Roe  d.  Fox,  8  A.  &  E.  14.      3  Moore,  M'.  '• 

fr^^  "p'p"'"'^'*  "^^''^  Fieem.  (t)  Doe,  d.  Lushirngton^.  Bp.  of  Lion- 
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as  a  revocation  of  the  fee  (y).  In  like  manner,  if  a  man  devises 
land  in  fee  to  A.,  and  afterwards  makes  a  mortgage  thereof  in  fee, 
either  to  the  devisee  (5;)  or  a  stranger  (a),  this  mortgage  in  fee, 
though  a  revocation  of  the  will  in  law,  will  not  operate  as  such  in 
equity,  and  the  right  of  redemption  will  pass  by  the  will.  And 
the  same  rule  holds  in  equity  with  respect  to  a  conveyance  in  fee 
for  payment  of  debts  (b). 

Secondly.    As  to  Wills  made  on  and  after  \st  Janvbary,  1838. 
An  unattested  codicil  without  a  date,  the  will  dated  in  1830, 
and  the  deceased  dying  in  January,  1839,  was  presumed  to  have 
been  executed  before  January,  1838  (c). 

The  foregoing  sections  of  the  Statute  of  Frauds,  and  the  con- 
struction thereof,  are  applicable  to  all  wills  made  before  the  1st  of 
January,  1838,  at  which  time  the  Act  for  the  Amendment  of  the 
Laws  with  respect  to  Wills,  7  Will.  IV.  &  1  Vict.  c.  26,  came  into 
operation.  The  particular  provisions,  the  more  important  of  which 
will  be  found  in  the  ensuing  pages,  relate  to  the  property  which 
may  be  disposed  of  by  will ;  the  persons  by  whom  wills  may  be 
made :  the  forms  which  are  to  be  observed  in  making  them ;  and 
the  modes  of  revoking,  altering,  and  reviving  them ;  to  which  are 
added,  other  provisions  for  correctirig  certain  rules  of  construction, 
by  which  the  intentions  of  testators  were  often  defeated.  It  would 
be, beyond  the  scope  of  this  work,  howeiver,  to  enter  upon  any  dis- 
cussion of  the  numerous  decisions  upon  this  statute,  which  are  to 
be  found  in  the  reports.  , 

The  1st  section  defines  the  ineaning  of  the  following  words  in 
the  act:  "Will"  shall  extend  to!  a  testataent,  and  to  a  codicil,  and 
to  an  appointment  by  will  or  by  writing  in  the  nature  of  a  will  in 
exercise  of  a  power,  and  also  to  a  disposition'  by  will  and  testa^ 
ment  or  devise  of  the  custody  and- tuitionof  any  child,  by  virtue  of 
Stat.  12  Car.  II.  c.  '24,  or  of  stat.  14  &  15  Car.  II.  (I.)  and  to  any 
other  testamentary  disposition;  "real  estate"  shall  extend  to 
manors,  advowsons,  messuages,  lands,  tithes,  rents,  and  heredita- 
ments, whether  freehold,  customary  freehold,  tenant  right,  cus- 
tomary or  copyhold,  or  of  any  other  tenure,  and  whether  corporeal, 
incorporeal,  or  personal,  and  to  any  undivided  share  thereof,  and 
to  any  estate,  right,  or  interest  (other  than  a  chattel  interest) 
therein ;  "  personal  estate  "  shall  extend  to  leasehold  estates  and 
other  chattels  real,  and  also  to  monies,  shares  of  government  and 
other  funds,  securities  for  money  (not  being  real  estates),  debts, 

(y)  2  Atk.  72  ;  Yimsir  v.  Jeff  try,  3  B.  Jeff'eries,  Ch.,  in  Hall  v.  Dench,  1  Vern. 

&  A.  462.  329,  342. 

(z)  Baxter  v.  Dyer,  5  Ves.  jm.  656.  (J)  Adm.  m  Come  v.  Holford,  3  Yes. 

(a)  Admitted  to  be  a  settled  point  in  jun.  654. 

Ywk  V.  Stone,  Salk.  158.     Adjudged  by  (c)  Pechell  v.  Jenldnson,  2  Curt.  Ecc. 

Sir  John  Churchill,  M.  E.,  and  Lord  Eep.  273. 

V  2 
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choses  in  action,  rights,  credits,  goods,  and  all  other  property, 
which  by  law  devolves  upon  the  executor  or  administrator,  and  to 
any  share  or  interest  therein  ;  and  every  word  importing  the  sin- 
gular number  only  shall  extend  to  several  persons  or  things,  as 
well  as  one  person  or  thing  ;  and  every  word  importing  the  mascu- 
line gender  only,  shall  extend  to  a  female  as  well  as  a  male. 

By  sect.  2,  32  Hen.  VIII.  c.  1 ;  34  &  35  Hen.  VIII.  c.  5 ;  10 
Car.  I.  sess.  2,  c.  2  (I.) ;  sections  5,  6,  12,  19,  20,  21  and  22  of  the 
Statute  of  Frauds,  29  Car.  II.  c.  3  ;  7  Will.  III.  c  12  (I.) ;  4  &  5 
Ann.  c.  16,  s.  14;  6  Ann.  c.  10  (I.) ;  sect.  9  of  14  Geo.  II.  c.  20; 
25  Geo.  II.  c.  6  (except  as  to  colonies) ;  25  Geo.  II.  c.  11  (I.) ; 
and  55  Geo.  III.  c.  192,  are  repealed,  except  so  far  as  the  same 
respectively  relate  to  any  wills  or  estates,  fur  autre  vie,  to  which 
this  act  does  not  extend. 

Formerly,  such  real  estates  only  as  a  person  was  seised  of  at  the 
time  of  making  his  will,  would  pass  by  the  will ;  real  estate  pur- 
chased intermediately  between  the  making  the  will  and  the  death, 
would  not  so  pass  :  but  now,  by  sect.  3,  every  person  may  devise, 
bequeath,  or  dispose  of,  by  his  will  executed  in  manner  hereinafter 
required,  all  real  estate  and  all  personal  estate  which  he  shall  be 
entitled  to,  either  at  law  or  in  equity,  at  the  time  of  his  death,  and 
which  if  not  so  devised  would  devolve  upon  the  heir  at  law,  or 
customary  heir  of  him,  or,  if  he  become  entitled  by  descent,  of  his 
ancestor,  or  upon  his  executor,  or  administrator  (e) ;  and  the  power 
hereby  given  shall  extend  to  all  real  estate  of  the  nature  of  cus- 
tomary freehold  or  tenant  right,  or  customary  or  copyhold,  not- 
withstanding that  the  testator  may  not  have  sun-endered  the  same 
to  the  use  of  his  will,  or  notwithstanding  that,  being  entitled  as 
heir,  devisee,  or  otherwise  to  be  admitted  thereto,  he  shall  not  have 
been  admitted  thereto,  or  notwithstanding  that  the  same,  in  conse- 
quence of  the  want  of  a  custom  to  devise  or  surrender  to  the  use 
of  a  will,  or  otherwise,  could  not  at  law  have  been  disposed  of  by 
will  if  this  act  had  not  been  made,  or  notwithstanding  that  the 
same,  in  consequence  of  there  being  a  custom  that  a  will  or  a  sur- 
render to  the  use  of  a  will  should  continue  in  force  for  a  limited 
time  only,  or  any  other  special  custom,  could  not  have  been  dis- 
posed of  by  will  according  to  the  power  contained  in  this  act,  if 
this  act  had  not  been  made;  and  also  to  estates  pur  autre  vie, 
whether  there  shall  or  shall  not  be  any  special  occupant  thereof, 
and  whether  the  same  be  freehold,  customary  freehold,  tenant 
right,  customary  or  copyhold,  or  of,  any  other  tenure,  and  whether 
the  same  shall  be  a  corporeal  or  incorporeal  hereditament:  and 
also  to  all  contingent,  executory,  or  other  future  interests  in  any 
real  or  personal  estate,  whether  the  testator  may  or  may  not  be 
ascertained  as  the  person  or  one  of  the  persons  in  whom  the  same 

(e)  This  does  not  enable  a,  testator  to  the  right  to  sue  upon  it.  Bishop  v. 
bequeath  a  promissory  note,  so  as  to  pass      Curtis,  18  Q.  B.  878. 
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respectively  may  become  vested,  and  whether  he  may  be  entitled 
thereto  under  the  instrument  by  which  the  same  respectively  were 
created,  or  under  any  disposition  thereof  by  deed  or  will ;  and  also 
to  all  rights  of  entry  for  conditions  broken,  and  other  rights  of 
entry ;  and  also  to  such  of  the  same  estates,  interests,  and  rights 
respectively,  and  other  real  and  personal  estate,  as  the  testator  may 
be  entitled  to  at  the  time  of  his  death,  notwithstanding  that  he 
may  become  entitled  to  the  same  subsequently  to  the  execution  of 
his  will. 

The  4th  section  requires,  where  estates  have  not  been  surren- 
dered to  the  use  of  the  will,  the  payment  of  fees,  fines,  and  stamp 
duties,  by  the  devisees  of  customdS-y  freehold,  copyhold  and  cus- 
tomary estates. 

The  5th  section  enacts,  that  the  wills  or  extracts  of  wills  of  cus- 
tomary freeholds,  &c.,  shall  be  entered  on  the  court  rolls,  and  that 
the  lord  shall  be  entitled  to  the  same  fine,  &c.,  when  such  estates 
could  not  have  been  disposed  of  by  will  if  this  act  had  not  been 
made,  as  he  would  have  been  from  the  customary  heir  in  case  of 
descent. 

Sect.  7  declares  that  no  will  made  by  any  person  under  the  age 
of  twenty-one  years  shall  be  valid ;  and  sect.  8  provides,  that  no 
will  made  by  any  married  Avoman  shall  be  valid,  except  such  a  will 
as  might  have  been  made  by  a  married  woman  before  the  passing 
of  this  act. 

Sect.  9  enacts  that  no  will  shall  be  valid  unless  it  shall  be  in  writing 
and  executed  in  manner  hereinafter  mentioned,  (that  is  to  say,)  it 
shall  be  signed  at  the  foot  or  end  thereof  by  the  testator,  or  by 
some  other  person  in  his  presence  and  by  his  direction ;  and  such 
signature  shall  be  made  or  acknowledged  by  the  testator  in  the 
presence  of  two  or  more  witnesses  present  at  the  same  time, 
and  such  witnesses  shall  attest  and  shall  subscribe  (/)  the  will  in 
the  presence  of  the  testator,  but  no  form  of  attestation  shall  be 
necessary. 

Upon  the  construction  of  this  section,  there  have  been  a  very 
great  variety  of  decisions  in  the  ecclesiastical  courts,  which  gave 
rise  to  so  much  doubt  and  caused  such  grievous  hardship,  as  to  have 
induced  the  legislature  to  pass  the  statute  1.5  Vict.  c.  24.  Section  1 
of  which  statute  provides,  that  where  by  an  act  passed  in  the  first 
year  of  the  reign  of  her  Majesty  Queen.  Victoria,  intituled  "  An  Act 
for  the  Amendment  of  Laws  with  respect  to  Wills,"  it  is  enacted, 
that  no  will  shall  be  valid  unless  it  shall  be  signed  at  the  foot  or  end 
thereof  by  the  testator,  or  by  some  other  person  in  his  presence, 
and  by  his  direction :  Every  will  shall,  so  far  only  as  regards  the 
position  of  the  signature  of  the  testator,  or  of  the  person  signing  for 

(/)  See  Roberts  v.  Phillips,  4  E.  &  B.  450 ;  Paym  v.  Scrveen,  7  Notes  of  Ecc.  0, 123. 


836  FEAUDS,  STATUTE  OF. 

him  as  aforesaid,  be  deemed  to  be  valid  within  the  said  enactment,' 
as  explained  by  this  act,  if  the  signature  shall  be  so  placed  at,  or 
after,  or  following,  or  under,  or  beside,  or  opposite  to  the  end  of 
the  will,  that  it  shall  be  apparent  on  the  face  of  the  will,  that  the 
testator  intended  to  give  effect,  by  such  his  signature,  to  the  writ- 
ing signed  as  his  wiU,  and  that  no  such  will  shall  be  affected  by 
the  circumstance  that  the  signature  shall  not  follow  or  be  immedi- 
ately after  the  foot  or  end  of  the  will,  or  by  the  circumstance  that 
a  blank  space  shall  intervene  between  the  concluding  word  of  the 
will  and  the  signaturcj  or  by  the  circumstance  that  the  signature 
shall  be  placed  among  the  words  of  the  testimonium  clause  or  of 
the  clause  of  attestation,  or  shall  follow,  or  be  after  or  under  the 
clause  of  attestation,  either  mth  or  without  a  blank  space  inter- 
vening, or  shall  follow,  or  be  after,  or  under,  or  beside  the  names, 
or  one  of  the  names,  of  the  subscribing  witnesses,  or  by  the  cir- 
cumstance that  the  signature  shall  be  on  a  side,  or  page,  or  other 
portion  of  the  paper  or  papers  containing  the  will,  whereon  no 
clause,  or  paragraph,  or  disposing  part  of  the  will  shall  be  written 
above  the  signature,  or  by  the  circumstance  that  there  shall  appear 
to  be  sufficient  space  on  or  at  the  bottom  of  the  preceding  side,  or 
page,  or  other  portion  of  the  same  paper  on  which  the  will  is 
written,  to  contain  the  signature;   and  the  enumeration  of  the 
above  circumstances  shall  not  restrict  the  generality  of  the  above 
enactment ;  but  no  signature  under  the  said  act,  or  this  act,  shall 
be  operative  to  give  effect  to  any  disposition  or  direction  which  is 
underneath,  or  which  follows  it,  nor  shall  it  give  effect  to  any  dis- 
position or  direction  inserted  after  the  signature  shall  be  made. 
By  sect.  2,  the  provisions  of  that  act  "shall  extend  and  be  applied 
to  every  will  abeady  made,  where  administration  or  probate  has 
not  already  been  granted  or  ordered  by  a  court  of  competent  juris- 
diction, in  consequence  of  the  defective  execution  of  such  will,  or 
where  the  property,  not  being  within  the  jurisdiction  of  the  eccle- 
siastical courts,  has  not  been  possessed  or  enjoyed  by  some  person 
or  persons  claiming  to  be  entitled  thereto  in  consequence  of  the 
defective  execution  of  such  will,  or  the  right  thereto  shall  not  have 
been  decided  to  be  in  some  other  person  or  persons  than  the  per- 
sons claiming  under  the  will,  by  a  court  of  competent  jurisdiction, 
in  consequence  of  the  defective  execution  of  such  will." 

By  sect.  10  of  the  Wills  Act,  no  appointment  made  by  will, 
in  exercise  of  any  power,  shall  be  valid,  unless  the  same  be 
executed  in  manner  before  required ;  and  every  will  executed 
in  manner  before  required  shall,  so  far  as  respects  the  execution 
and  attestation  thereof,  be  a  valid  execution  of  a  power  of  ap- 
pointment by  will,  notwithstanding  it  shall  have  been  expressly 
required  that  a  will  made  in  exercise  of  such  power  should 
be  executed  with  some  additional  or  other  form  of  execution  or 
solemnity. 
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By  sect.  11  wills  of  personal  estate  made  by  soldiers  in  actual 
service,  or  mariners  or  seamen  at  sea  are  excepted  (h).  By  sect.  12 
the  provisions  of  11  Geo.  IV.  &  1  "Will.  IV.  c.  20,  with  respect  to 
wills  of  petty  officers  and  seamen  and  marines  are  left  untouched. 

By  sect.  13,  every  will  executed  in  manner  before  required  shall 
be  valid  without  any  publication  thereof ;  and  by  sect.  14,  if  any 
person  who  shall  attest  the  execution  of  a  will  shall,  at  the  time  of 
the  execution  thereof,  or  at  any  time  afterwards,  be  incompetent  to 
be  admitted  a  witness  to  prove  the  execution  thereof,  such  will  shall 
not,  on  that  account,  be  invalid.  By  sect.  15,  if  any  person  shall 
attest  the  execution  of  any  will,  to  whom,  or  to  whose  wife  or  hus- 
band, any  beneficial  devise,  legacy, %state,  gift,  or  appointment,  of  or 
affecting  any  real  or  personal  estate,  (except  charges  and  directions 
for  the  payment  of  any  debt,)  shall  be  thereby  given  or  made, 
such  devise.  See.  shall,  so  far  only  as  concerns  such  person  attesting 
the  execution  of  such  will,  or  the  wife,  or  husband  of  such  person, 
or  any  person  claiming  under  them,  be  utterly  void :  and  such 
person  so  attesting  shall  be  admitted  as  a  witness  to  prove  the 
execution  of  such  will,  or  to  prove  the  validity  or  invalidity 
thereof,  notwithstanding  such  devise,  &c.  By  sect.  16,  in  case  by 
any  will  any  real  or  personal  estate  shall  be  charged  with  any 
debt,  and  any  creditor,  or  the  wife  or  husband  of  any  creditor, 
whose  debt  is  so  charged,  shall  attest  the  execution  of  such  will, 
such  creditor,  notwithstanding  such  charge,  shall  be  admitted  a 
witness  to  prove  the  execution  of  such  will,  &c. 

By  sect.  17,  no  person  shall,  on  account  of  his  being  an  executor 
of  a  will,  be  incompetent  to  be  admitted  a  witness  to  prove  the 
execution  of  such  will,  &c. 

By  sect.  1 8,  every  will  made  by  a  man  or  woman  shall  be  re- 
voked by  his  or  her  marriage  (except  a  will  made  in  exercise  of  a 
power  of  appointment,  when  the  real  or  personal  estate  thereby 
appointed  would  not,  in  default  of  such  appointment,  pass  to  his  or 
her  heir,  customary  heir,  executor,  or  administrator,  or  the  person 
entitled  as  his  or  her  next  of  kin,  under  the  Statute  of  Distribu- 
tions). By  sect.  19,  no  will  shall  be  revoked  by  any  presumption 
of  an  intention  on  the  ground  of  an  alteration  in  circumstances. 

By  sect.  20,  no  will  or  codicil,  or  any  part  thereof,  shall  be  re- 
voked otherwise  than  as  aforesaid,  or  by  another  will  or  codicil 
executed  in  manner  before  required,  or  by  some  other  writing 
declaring  an  intention  to  revoke  the  same,  and  executed  in  the 
manner  in  which  a  will  is  hereinbefore  required  to  be  executed,  or 
by  the  burning,  tearing,  or  otherwise  destroying  the  same  by  the 

{h)  A  Ml  discussion  of  the  question,      Ecc.  Eep.  522  ;   and  White  v.  Septon, 
•what  amounts  to  actual  service,  will  be      Ibid.  818. 
found  in  Drmnmond  v.  Parish,  3  Curt. 
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testator,  or  by  some  person  in  his  presence  and  by  his  direction, 
■with  the  intention  of  revoking  the  same  (i). 

By  sect.  21,  no  obliteration,  interlineation,  or  other  alteration 
made  in  any  will  after  the  execution  thereof,  shall  be  valid  or  have 
any  effect,  except  so  far  as  the  words  or  effect  of  the  will  before 
such  alteration  shall  not  be  apparent,  unless  such  alteration  shall  be 
executed  in  like  manner  as  hereinbefore  is  required  for  the  execu- 
tion of  the  will ;  but  the  will,  with  such  alteration  as  part  thereof, 
shall  be  deemed  to  be  duly  executed  if  the  signature  of  the  testa- 
tor and  the  subscription  of  the  witnesses  be  made  in  the  margin 
or  on  some  other  part  of  the  will  opposite  or  near  to  such  alte- 
ration, or  at  the  foot  or  end  of,  or  opposite  to,  a  memorandum 
referring  to  such  alteration,  and  written  at  the  end  or  some  other 
part  of  the  will  (h). 

By  sect.  22,  no  will  or  codicil,  or  any  part  thereof,  which  shall 
be  in  any  manner  revoked,  shall  be  revived  otherwise  than  by  the 
re-execution  thereof,  or  by  a  codicil  executed  in  manner  herein- 
before required,  and  showing  an  intention  to  revive  the  same ;  and 
when  any  will  or  codicil  which  shall  be  partly  revoked,  and  after- 
wards wholly  revoked,  shall  be  revived,  such  revival  shall  not 
extend  to  so  much  thereof  as  shall  have  been  revoked  before  the 
revocation  of  the  whole  thereof,  unless  an  intention  to  the  contrary 
shall  be  shown. 

By  sect.  23,  no  conveyance  or  other  act  made  or  done  subse- 
quently to  the  execution  of  a  will  of  or  relating  to  any  real  or  per- 
sonal estate  therein  comprised,  except  an  act  by  which  such  will 
shall  be 'revoked  as  aforesaid,  shall  prevent  the  operation  of  the 
will  with  respect  to  such  estate  or  interest  in  such  real  or  personal 
estate  as  the  testator  shall  have  power  to  dispose  of  by  will  at  the 
time  of  his  death. 

By  sect.  24,  every  will  shall  be  construed,  with  reference  to  the 
real  estate  and  personal  estate  comprised  in  it,  to  speak  and  take 
effect  as  if  it  had  been  executed  immediately  before  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear  by  the  will  (l). 
By  sect.  25,  unless  a  contrary  intention  shall  appear  by  the  will, 
such  real  estate  or  interest  therein  as  shall  be  comprised,  or  in- 
tended to  be  comprised  in  any  devise  in  such  will  contained,  which 
shall  fail  or  be  void,  by  reason  of  the  death  of  the  devisee  in  the 
lifetime  of  the  testator,  or  by  reason  of  such  devise  being  contrary 
to  law,  or  otherwise  incapable  of  taking  effect,  shall  be  included  in 
the  residuary  devise  (if  any)  contained  in  such  will. 

(i)  See  Price  v.  Poiodl,  3  H.  &  N.  16  Q.  B.  7i7  ;  Cooper  v.  BocJcett,  i  Moo. 

341 ;  Hobbs  v.  Knight,  1  Curt.  Eoc.  R.  P.  C.  0.  419  ;   Cann  v.  Gregory,  22  L. 

768  ;  Stephens  v.  Taprell,  2  Curt.  Eco.  R.  J.,  Chan.  1059. 
458.  (l)  See  aToole  v.  Browne,  3  E.  &  B. 

{k)  See  Doe  d.  Shattcross  v.  Palmer,  572. 
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By  sect.  26,  a  general  devise  of  the  testator's  lands  shall  include 
copyhold  and  leasehold  as  well  as  freehold  lands  (m).  By  sect.  27, 
a  general  devise  shall  include  estates  over  which  the  testator  has  a 
general  power  of  appointment.  By  sect.  28,  where  any  real  estate 
shall  be  devised  to  any  person  without  any  words  of  limitation,  such 
devise  shall  be  construed  to  pass  the  fee-simple,  or  other  the  whole 
estate  or  interest  which  the  testator  had-  power  to  dispose  of  by 
will  in  such  real  estate,  unless  a  contrary  intention  shall  appear  by 
the  will.  By  sect.  29,  the  words  "die  without  issue,"  or  ^'die 
without  leaving  issue,"  shall  be  construed  to  mean,  die  without 
issue  living  at  the  death.  By  sect.  30,  where  any  real  estate  (other 
than  or  not  being  a  presentation  to  a  church)  shall  be  devised  to 
any  trustee  or  executor,  such  devise* shall  be  construed  to  pass  the 
fee-simple  or  other  the  whole  estate  or  interest  which  the  testator 
had  power  to  dispose  of  by  will  in  such  real  estate,  unless  a  defi- 
nite term  of  years,  absolute  or  determinable,  or  an  estate  of  free- 
hold, shall  thereby  be  given  to  him  expressly  or  by  implication. 
By  sect.  31,  where  any  real  estate  shall  be  devised  to  a  trustee, 
without  any  express  limitation  of  the  estate  to  be  taken  by  such 
trustee,  and  the  beneficial  interest  in  such  real  estate,  or  in  the 
surplus  rents  and  profits  thereof,  shall  not  be  given  to  any  person 
for  life,  or  such  beneficial  interest  shall  be  given  to  any  person  for 
life,  but  the  purposes  of  the  trust  may  continue  beyond  the  life  of 
such  person,  such  devise  shall  be  construed  to  vest  in  such  trus- 
tee the  fee  simple,  or  other  the  whole  legal  estate  which  the  tes- 
tator had  power  to  dispose  of  by  will  in  such  real  estate,  and  not 
an  estate  determinable  when  the  purposes  of  the  trust  shall  be 
satisfied. 

By  sect.  32,  where  any  person  to  whom  any  real  estate  shall  be 
devised  for  an  estate  tail,  or  an  estate  in  quasi  entail,  shall  die  in 
the  lifetime  of  the  testator  leaving  issue  who  would  be  inheritable 
under  such  entail,  and  any  such  issue  shall  be  living  at  the  time 
of  the  death  of  the  testator,  such  devise  shall  not  lapse,  but  shall 
take  effect  as  if  the  death  of  such  person  had  happened  imme- 
diately after  the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will. 

By  sect.  33,  where  any  person,  being  a  child  or  other  issue  of 
the  testator,  to  whom  any  real  or  personal  estate  shall  be  devised 
or  bequeathed  for  any  estate  or  interest  not  determinable  at  or 
before  the  death  of  such  person,  shall  die  in  the  lifetime  of  the 
testator,  leaving  issue,  and  any  such  issue  of  such  person  shall  be 
living  at  the  time  of  the  death  of  the  testator,  such  devise  or 
bequest  shall  not  lapse,  but  shall  take  effect  as  if  the  death  of  such 
person  had  happened  immediately  after  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by  the  will. 

By  sect.  34,  this  act  .shall  not  extend  to  any  will  made  before 

(m)  See  Wilson  v.  Eden,  18  Q.  B.  i74  ;  5  Exch.  752. 
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the  1st  of  January,  1838 ;  and  every  will  re-executed  or  repub- 
lished, or  revived  by  any  codicil,  shall,  for  the  purposes  of  this 
act,  be  deemed  to  have  been  made  at  the  time  at  -which  the  same 
shall  be  so  re-executed,  republished,  or  revived :  and  this  act  shall 
not  extend  to  any  estate  pur  OAitre  vie  of  any  person  who  shall  die 
before  the  1st  of  January,  1838.  It  has  been  held,  by  the  Judicial 
Committee  of  the  Privy  Council,  that  the  words  which  prevent  the 
act  from  extending  to  any  will  made  before  January  1st,  1838,  do 
not  apply  where  a  will  so  made  is  republished  by  a  codicil  after 
that  date ;  the  republication  being  a  new  making  of  the  will  (n) : 
hence,  a  will  of  lands  made  before  January  lst,_  1838,  and  re- 
voked, may,  under  the  ninth  and  thirty-fourth  sections  of  this  act, 
be  republished  after  that  day  by  a  codicil  attested  by  two  wit- 
nesses only  (o). 

By  sect.  35,  this  act  shall  not  extend  to  Scotland. 

By  the  statute  20  &  21  Vict.  c.  77,  "to  amend  the  law  relating 
to  Probates  and  Letters  of  Administration  in  England,"  it  is  pro- 
vided that,  where  a  will  relating  to  realty  is  proved  in  solemn 
form,  or  the  vaUdity  of  such  will  is  disputed  in  any  contentious 
cause  or  matter,  the  heir  or  devisees  and  others  interested  in  the 
realty  are  to  be  cited  {p).  But  the  probate,  decree,  or  order  of 
the  court  will  not  affect  the  heir  or  any  other  person  in  respect  of 
his  interest  in  realty  unless  cited  or  deriving  title  through  a  person 
cited  (q).  The  62nd  section  enacts,  that  "  where  probate  of  such 
will  is  granted  after  such  proof  in  solemn  form,  or  where  the 
validity  of  the  will  is  otherwise  declared  by  the  decree  or  order  in 
such  contentious  cause  or  matter  as  aforesaid,  the  probate,  decree, 
or  order  respectively  shall  enure  for  the  benefit  of  all  persons  inte- 
rested in  the  real  estate  affected  by  such  will  and  the  probate  copy 
of  sjich  will,  or  the  letters  of  administration  with  such  will  an- 
nexed, or  a  copy  thereof  respectively,  stamped  with  the  seal  of  her 
Majesty's  Court  of  Probate,  shall  in  all  courts,  and  in  all  suits  and 
proceedings  affecting  real  estate,  of  whatever  tenure  (save  proceed- 
ings by  way  of  appeal  iinder  this  act,  or  for  the  revocation  of  such 
probate  or  administration)  be  received  as  conclusive  evidence  of 
the  validity  and  contents  of  such  will  in  like  manner  as  a  probate 
is  received  in  evidence  in  matters  relating  to  the  personal  estate ; 
and  where  probate  is  refused  or  revoked  on  the  ground  of  the  in- 
validity of  the  will,  or  the  invalidity  of  the  will  is  otherwise  de- 
clared by  decree  or  order  under  this  act,  such  decree  or  order  shall 
enure  for  the  benefit  of  the  heir  at  law,  or  other  persons  against 
whose  interest  in  real  estate  such  will  might  operate,  and  such  will 
shall  not  be  received  in  evidence  in  any  suit  or  proceeding  in  relation 
to  real  estate,  save  in  any  proceeding  by  way  of  appeal  from  such 

(n)  Brooke  v.  Kent,  3  Q.  B.  178,  n.  ;  (p)  Sects.  61  and  63. 

3  E.  F.  Moore,  334.  (j)  Sect.  63. 

(o)  Andrews  v.  Turner,  3  Q.  B.  177. 


FEAUDS,  STATUTE  OF.  831 

decrees  or  orders."  The  64th  section  is  as  follows: — "In  any 
action  at  law  or  suit  in  equity,  where  according  to  the  existing  law 
it  would  be  necessary  to  produce  and  prove  an  origiaal  will,  in 
order  to  establish  a  devise  or  other  testamentary  disposition  of  or 
affecting  real  estate,  it  shall  be  lawful  for  the  party  intending  to 
establish  in  proof  such  devise  or  other  testamentary  disposition, 
to  give  to  the  opposite  party,  ten  days  at  Jpast  before  the  trial  or 
other  proceeding  in  which  the  said  proof  shall  be  intended  to  be 
adduced,  notice  that  he  intends  at  the  said  trial  or  other  proceed- 
ing, to  give  in  evidence,-  as  proof  of  the  devise  or  other  testa- 
mentary disposition,  the  probate  of  the  said  will  or  the  letters  of 
administration  with  the  will  annexed,  or  a  copy  thereof  stamped 
with  any  seal  of  the  Court  of  Probaflfe  ;  and  in  every  such  case  such 
probate  or  letters  of  administration,  or  copy  thereof  respectively 
stamped  as  aforesaid,  shall  be  sufficient'  evidence  of  such  will  and 
of  its  validity  and  contents,  notwithstanding  the  same  may  hot 
have  been' proved  in  solemn  form  or  have  been  otherwise  declared 
valid  in  a  contentious  cause  or  matter  as  herein  provided,  unless 
the  party  receiving  such  notice  shall,  within  four  days  after  such 
receipt,  give  notice  that  he  disputes  the  validity  of  such  devise  or 
other  testamentary  disposition." 


83a 


CHAPTER  XXIII. 
GAME. 


PAGE 


I.  Of  the  Right  of  taking  and  destroying  the  Game  at  Con- 

mon  Law,  and  of  the  Stat.  1  c&  2  Will.  IV.  c.  32         .  832 
II.  Of  the  Appointment  and  AutJiority  of  Gamekeepers      .  841 

III.  Of  the  Destruction  of  the  Gam^  at  improper  Seasons  of 

the  Year         .        .        .    ' 842 

IV.  Of  the  Duties  mude  payable  in  respect  of  Game  Cer- 

tificates        843 


I.  Of  the  Right  of  taking  and  destroying  the  Game  at  Common 
Law,  and  of  the  Stat,  1  &2  Will.  IV.  o.  32. 

It  has  been  asserted  by  Sir  W.  Blackstone,  in  his  Commentaries, 
that,  by  the  common  law,  the  sole  property  or  all  the  game  in  Eng- 
land is  vested  in  the  king  alone,  and  that  the  sole  right  of  taking 
and  destroying  the  game  belongs  exclusively  to  the  king ;  and  con- 
sequently, that  no  person,  of  whatever  estate  or  degree,  has  a  right 
to  kill  game,  even  upon  his  own  laud,  unless  by  licence  or  grant 
from  the  king.  This  position,  however,  has  been  questioned  by 
Mr.  Christian,  in  a  note  to  his  edition  of  the  Commentaries,  vol.  2, 
p.  419,  n.  10.  See,  also,  Mr.  Justice  Coleridge's  note,  vol.  2, 
p.  419. 

It  is  frequently  said  in  the  authorities,  that  there  is  a  qualified 
or  specified  right  of  property  in  game,  that  is  in  animals  ferae 
naturae,  which  are  fit  for  the  food  of  man,  whilst  they  continue  in 
their  wild  state :  this  means  that  there  is  an  exclusive  right  to 
catch,  kill,  and  appropriate  such  animals,  which  is  sometimes  called 
by  the  law  a  reduction  of  them  into  possession  (a). 

If  A.  start  a  hare  in  the  ground  of  B.,  and  hunt  and  kill  it  there, 
the  property  continues  all  the  while  in  B. ;  but  if  A.  start  a  hare  in 
the  ground  of  B.,  and  hunt  it  into  the  ground  of  C,  and  kill  it 
there,  the  property  is  in  A.,  the  hunter,  but  A.  is  liable  to  an 
action  of  trespass  for  himting  in  the  ground,  as  well  of  B.  as  C.  (h) ; 
but  some  doubt  has  been  thrown  upon  this  last  proposition  in  the 

{a)  Blades  v.  Higgs,  11   H.   L.  Cas.  375  ;    Deane  v.  Clayton,  7  Taunt.  489, 

631,  per  Westbury,  L.  C.  recognized  in  Jordin  v.  Crump,  8  M. 

(b)  Per  Holt,  C.  J.,  in  Sutton  v.  Moody,  &  W.  782. 
1  Ld.  Raym.  251  ;  2  Salk.  556 ;  5  Mod. 
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House  of  Lords  (c).  Trespass  for  a  dead  hare,  the  property  of 
plaintiff. — The  plaintiff,  a  farmer,  being  out  hunting  with  hounds 
of  which  he  had  in  part  the  naanagement,  and  actually  had  such 
management  at  the  time,  though  the  hounds  belonged  to  other 
persons,  the  hounds  put  up  a  hare  in  a  third  person's  ground,  and 
followed  her  into  a  field  of  the  defendant,  where,  being  quite  spent, 
she  ran  between  the  legs  of  a  labourer  who  was  accidentally  there, 
where  one  of  the  dogs  caught  her,  and  she  was  taken  up  alive  by 
the  labourer,  from  whom  the  defendant  immediately  afterwards 
took  the  hare  and  killed  her.  Shortly  after  the  plaintiff  came  up, 
and  claimed  to  have  the  hare  as  his  own,  but  the  defendant  refused 
to  give  it  up,  and  questioned  the  right  of  the  plaintiff  to  be  where 
he  then  was.  The  labourer  took  tl|^  hare  from  the  dogs,  not  for 
his  own  use,  but  in  aid  of  the  hunters.  Verdict  for  the  plaintiff, 
40s.  damages.  Kule  for  new  trial,  after  argument,  was  discharged  ; 
Lord  Ellenhorough,  C.  J.,  observing,  that  the  plaintiff,  through  the 
agency  of  his  dogs,  had  reduced  the  hare  into  his  possession.  The 
labourer  took  it  for  the  benefit  of  the  hunters,  which  is  the  same 
as  if  it  had  been  taken  by  one  of  the  dogs.  Secus,  if  the  labourer 
had  taken  it  up  for  the  defendant,  before  it  was  caught  by  the  dogs, 
or  if  he  had  taken  it  as  an  indifferent  person  in  the  nature  of  a 
stakeholder  (d). 

Title  to  property  created  merely  by  the  act  of  reducing  a  thing 
into  possession,  necessarily  implies  a  rediiction  into  possession 
effected  by  an  act  which  is  not  in  any  way  of  a  wrongful  nature. 
Grouse  were  shot  and  taken  away  by  a  trespasser,  upon  and  from 
the  land  of  the  plaintiff,  who  brought  trover  for  the  dead  gi-ouse, 
and  it  was  clearly,  held  by  the  judges  of  the  Court  of  Exchequer, 
and  afterwards  by  all  the  judges  in  the  Court  of  Error,  that  the 
grouse,  as  they  were  killed,  and  fell  upon  the  land  of  the  plaintiff, 
became  and  were  his  absolute  property,  in  respect  of  his  ownership 
of  the  soil  (e).  So  where  conies  were  found  killed  and  taken  upon 
A.'s  land,  by  a  trespasser,  who  immediately  carried  them  away,  and 
sold  them  to  a  dealer  in  game  ;  it  was  held,  by  the  House  of  Lords, 
confirming  the  judgment  of  the  courts  below,  that  the  servants  of 
A.  were  justified  in  taking,  them  away  from  the  dealer,  upon  his 
refusal  to  give  them  up,  because  they  were  the  property  of  their 
master  (/).     , 

An  exception  in  a  conveyance  made  in  the  year  1655,  of  the  free 
liberty  of  hawking  and  hunting,  does  not  include  the  liberty  of 
shooting  feathered  game  with  a  gun  (g).  Rooks  are  a  species  of 
birds  ferae  naturse,  destructive  in  their  habits,  not  kno\yn  as  an 


(c)  Per   Lord   Chdmsfm-d,  Blades  v.  &  TS.  923. 
Higgs,  11  H.  L.  Oas.  639.  (/)  £lades  v.  Higgs,  11  H.  L.  Cas. 

(d)  Churchward  v.  Studdy,  14  East,  621. 
49.  (9) 

(e)  The  Earl  of  Lonsdale  v.  Eigg,  1  H.  614. 


iiggs,  11  n.  xj.  \->asi.  uu».  \j 

(d)  Churchward  v.  Studdy,  14  East,       621. 
24q  (g)  Moore  v.  Lord  Plymouth,  7  Taunt. 
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article  of  food,  and  not  protected  by  any  statute;  hence  a  person 
cannot  have  any  property  in  them,  or  show  any  right  to  have  them 
resort  to  his  trees  Qi).  >  -        _ 

The  franchise  of  free  warren  is  of  great  antiquity,  and  veiy  sin- 
gular in  its  nature.  It  gives  a  property  in  wild  animals ;  and  that 
property  may  he  claimed  in  the  land  of  another,  to  the  exclusion  of 
the  owner  of  the  land.  Such  a  right  ought  not  to  be  extended  by 
argument  and  inference  to  any  animals  not  clearly  within  it.  There 
is  not  any  book  in  the  law  which  has  mentioned  grouse  as  a  bird 
of  warren.  Manwood  confines  his  description  to  two  species, 
pheasants  and  partridges.  Hence  it  has  been  held,  that  the  owner 
of  a  free  chase  and  free  warren  cannot  maintain  an  action  for 
killing  and  taking  away  grouse  shot  within  the  limits  of  the  free 
warren  (i). 

In  a  case  where  it  did  not  appear  that,  at  the  time  of  the  grant, 
the  locus  in  quo  was  applied  to  purposes  of  warren,  or  that  any 
distinct  right  of  free  warren,  independent  of  the  general  forest  right, 
was  then  subsisting  on  it ;  and  the  grant  did  not  contain  any  words 
showing  an  intention  of  the  crown  to  create  such  right,  and  pass  it 
de  novo ;  it  was  held,  that  free  warren  would  not  pass  by  general 
words  in  a  grant  from  the  crown  of  lands  within  a  forest  of  the 
crown  (fc).  A  grant,  by  the  king,  of  free  warren  of  land  of  which 
he  is  seised  in  fee,  is  a  grant  of  free  warren  in  gross  (l). — James  I. 
granted  to  R.  T.  and  his  heirs,  the  king's  manor  and  town  of 
Aulton,  and  the  king's  hundred  of  Aulton,  with  its  rights,  and  aU 
other  things  to  the  said  manor  and  hundred  belonging ;  and  also, 
that  they  should  have  free  warren  and  free  chase  in  all  their 
demesne  lands  in  the  hundred,  manor,  town,  tenements,  and 
hereditaments  aforesaid,  and  on  all  other  lands  and  woods  being 
in  the  same  hundred,  &c.,  although  the  same  demesne  and  other 
lands  were  within  the  king's  forest,  &c.  ;  it  was  held,  that  this 
grant  did  not  confer  a  right  of  free  warren  over  the  king's  lands 
within  the  hundred,  but  that  the  term  "  demesne ''  applied  to  lands 
held  by  R.  T.  as  lord  of  the  manor  of  Aulton,  and  that  "  other 
lands  "  applied  to  tenemental  lands  held  by  R.  T.  in  fee  of  the  king, 
or  of  any  other  lord  within  the  limits  of  the  grant.  The  term 
"  demesne  lands  "  properly  signifies  lands  of  a  manor,  which  the 
lord  either  has,  or  potentially  may  have,  in  propriis  manibus  (m). 

_  The  right  of  taking  and  destroying  the  game  can  only  be  exer- 
cised on  a  person's  own  estate :  and  not  even  a  lord  of  a  manor,  or 
his  gamekeeper,  can  go  into  any  part  of  the  manor,  which  is  not 

(h)  Samiamv.  MocJeett.^B.  &  C.  934.  found  among  the  paper  books  of  Dam- 

(i)  Duke  of  Devmushire  v.  Lodge,  7  B.  pier,  J.  D.  P.  B.  No.  27,  Dampier  MSS. 

*  C)-  36-  Lincoln's  Inn  Library. 

(Jc)  Smith  V.    Oarr,   B.    R.  Trin.   63  (I)  Morris  v.  Dimes,  1  A.  &  E.  654. 

Geo.  in.,  shortly  reported  in  a  note  to  (m)  Attomey-Generaly.  Parsons,  2  Cr. 

Attoney-Qerieral  v.   Parsons,  2  Tyrw.  &  j.  279. 

243  ;   2  Cr.  &  Jer.  270  j   5.  0.  will  be 
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the  lord's  own  estate  or  waste  without  being  a  trespasser,  as  any 
other  person  would  be ;  unless  a  right  of  entry  in  pursuit  of  the 
game  be  specially  reserved  to  him  (n).  A  grant  to  a  person,  his 
heirs  and  assigns,  of  the  liberty  with  servants  or  otherwise,  to  come 
upon  certain  land,  and  there  to  hawk,  hunt,  &c.,  at  their  will  and 
pleasure,  is  a  grant  of  a  profit  d  prendre,  and  not  a  mere  personal 
licence  of  pleasure :  and  therefore  enables  the  grantee  to  hawk, 
hunt,  &c.,  on  the  land,  and  carry  away  the  game,  or  authorize  his 
servants  to  do  so  in  his  absence  (o).  But  a  grant  of  full  liberty  to 
a  person,  his  executors  and  administrators,  and  his  and  their  friends, 
in  his  or  their  company,  or  with  his  or  their  permission,  and  to  and 
for  his  or  their  gamekeeper,  to  hunt,  course,  shoot,  and  fish,  over 
lands,  is  not  such  an  interest  as  canvass  under  the  execution  of  a 
power  to  lease  lands  or  any  part  or  parts  thereof  (p).  "  It  is  the 
land  itself  which  gives  the  right  of  shooting,  and  the  lessor  has  no 
power  to  separate  the  land  from  one  of  its  incidents  "  (g). 

A  demise  of  the  exclusive  right  of  sporting  over  land  does  not 
give^the  lessee  the  right  to  turn  out  game  not  bred  thereon  in  the 
ordinary  way  (r). 

Hunting  for  pleasure  over  a  man's  land,  without  his  leave,  is  an 
unjustifiable  trespass  (s). 

A  man  enticing  game  away  from  his  neighbour's  land  to  his  own 
is  guilty  of  no  unlawful  act  (Q. 

But  an  action  lies  for  discharging  guns  near  the  decoy  pond  of 
another,  with  the  intention  of  injuring  the  owner  by  frightening 
away  the  wild  fowl,  the  owner  being  damnified,  on  the  ground  that 
it  amounts  to  hindering  another  in  his  trade  {u). 

So  it  is  no  defence  to  an  action  for  a  nuisance,  for  fixing  rockets, 
with  intent  to  frighten  away  grouse  from  plaintiff's  land,  to  plead 
that  defendant  did  it  to  prevent  plaintiff  from  kiUing  grouse  that 
he  had  enticed  from  the  defendant's  land  (x). 

An  action  lies  against  the  owner  of  a  dog,  who,  knowing  the 
animal  to  have  a  propensity  for  chasing  and  destrojdng  game,  per- 
mits it  to  be  at  large,  and  the  dog  in  consequence  enters  plaintiff's 
land,  and  chases  and  destroys  young  pheasants  {y). 

For  the  qualifications  of  estate  and  degree,  which  were  necessary 
under  the  old  statutes,  to  entitle  a  person  to  keep  and  use  guns,  &c., 

(»)  As  to  what  amounts  to  a  reserva-  (s)  Tlie  Earl  of  Essex  v.  Capel,  Chitty's 

tion  of  the  right  of  shooting,  see  Graham      Game  Laws,  32,  n.     Baker  v.  BerUly, 


V.   Ewart  (in  error),  1   H.  &  N.   550 

26   L.  J.,   Exch.  97,  overruling  Great 

head  v.  Morley,  3  M.  &  Gr.  139. 
(o)  Wickham  v.  Hawker,  7  M.  &  W. 

63. 
{p)  Bayrell  v.  Howre,  12  A.  &  E.  356, 
(?)  Per  Patteson,  J.,  ibid.  245 

{r)  Bvrkheck  v.  Paget,  31  Beav.  403. 


3  C  &  P.  33. 

(«')  Ibbotsoii  y.  Peat,  34  L.  J.,  Ex.  118. 

(u)  JCeeble  v.  Sickeringill,   11  East, 
571. 

(a)  Ibbotson  v.  Peat,  34  L.  J.  Ex.  118. 

(«/)  Jiead  T.  Edwards,  17  C.  B.  (¥.  S.) 
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for  the  destruction  of  the  game,  and  the  construction  thereof,  the 
reader  is  referred  to  the  eighth  and  former  editions  of  this  work. 
These  quahfications,  and  numerous  statutes  relating  to  game,  were 
repealed  by  stat.  1  &  2  Will.  IV.  c.  32 ;  the  6th  section  of  which 
enacts,  that  every  person,  who  shall  have  obtained  an  annual  game 
certificate  {£),  shall  be  authorized  to  kill  and  take  game  subject  to 
an  action  or  such  other  proceedings  as  are  mentioned  in  the  statute. 

Sect.  2  enacts  that  the  word  game  shall,  for  all  the  purposes  of 
this  act,  be  deemed  to  include  hares  (a),  pheasants,  partridges, 
grouse,  heath  or  moor  game,  black  game,  and  bustards. 

Sect.  7.—"  In  all  cases,  where  any  person  shall  occupy  any  land 
under  any  lease  or  agreement  made  previously  to  the  passing  of  this 
act,  excepting  in  the  cases  hereinafter  next  excepted,  the  lessor  or 
landlord  shall  have  the  right  of  entering  upon  such  land  or  of 
authorizing  any  other  person  who  shall  have  obtained  any  annual 
game  certificate  to  enter  upon  such  land,  for  the  purpose  of  killing 
or  taking  the  game  thereon  ;  and  no  person  occupying  any  land 
under  any  lease  or  agreement,  either  for  life  or  for  years,  made  pre- 
viously to  the  passing  of  this  act,  shall  have  the  right  to  kill  or  take 
the  game  on  such  land,  except  where  the  right  of  killing  the  game 
upon  such  land  has  been  expressly  granted  or  allowed  to  such  per- 
son by  such  lease  or  agreement,  or  except  where,  upon  the  original 
granting  or  renewal  of  such  lease  or  agreement,  a  fine  or  fines  shall 
have  been  taken,  or  except  where,  in  the  case  of  a  term  for  years, 
such  lease  or  agreement  shall  have  been  made  for  a  term  exceeding 
twenty-one  years." 

Sect.  8. — "  Nothing  in  this  act  contained  shall  authorize  any 
person  seised  or  possessed  of,  or  holding,  any  land,  to  kill  or  take 
the  game,  or  permit  any  other  person  to  kill  or  take  the  game,  upon 
such  land,  in  any  case  where,  by  any  act,  deed,  grant,  lease,  or  any 
written  or  parol  demise  or  contract,  a  right  of  entry  upon  such  land 
for  the  purpose  of  killing  or  taking  the  game  hath  been  or  here- 
after shall  be  reserved  or  retained  by  or  given  or  allowed  to  any 
grantor,  lessor,  landlord,  or  other  person ;  nor  shall  anything  in 
this  act  contained,  defeat  or  diminish  any  reservation,  exception, 
covenant,  or  agreement  already  contained  in  any  private  act  of 
parliament,  deed,  or  other  writing  relating  to  the  game  upon  any 
land,  nor  in  any  manner  prejudice  the  rights  of  any  lord  or  owner 
of  any  forest,  chase,  or  warren,  or  of  any  lord  of  any  manor,  lord- 
ship, or  royalty,  or  reputed  manor,  &c.,  or  of  any  steward  of  the 
crown  of  any  manor,  &c.  appertaining  to  his  Majesty." 

By  sect.  9,  this  act  is  not  to  affect  any  of  his  Majesty's  forest 

(£)  Now  by  11  &  12  Vict.  c.  29,  per-  may  grant  authority  to  kill  hares  to  one 

sons  in  the  occupation  of  enclosed  ground,  person  at  the  same  time  in  any  one 

where  there  is  not  an  agreement  to  the  parish.     Sec  ^os<,  p.  845, 
contrary,  and,  in  certain  cases,  owners  (a)  Ihid. 

may  kill  hares  without  a  certificate,  and 
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rights,  &c. ;  nor  by  s6ct.  10,  any  cattle-gates  or  rights  of  common  ; 
and  lords  of  manors  are  to  have  the  game  on  their  wastes. 

By  sect.  11,  "  Where  the  lessor  or  landlord  shall  have  reserved  to 
himself  the  right  of  killing  the  game  upon  any  land,  it  shall  be 
lawful  for  him  to  authorize  any  other  person  who  shall  have  obtained 
an  annual  game  certificate,  to  enter  upon  such  land  for  the  pui-pose 
of  pursuing  and  killing  game  thereon." 

By  sect.  12,— Where  the  right  of  killing  the  game  upon  any  land 
is  by  this  act  given  to  any  lessor  or  landlord,  in  exclusion  of  the 
right  of  the  occupier  of  such  land,  or  where  such  exclusive  right 
hath  been  or  shall  be  specially  reserved  by  or  granted  to,  or  doth 
or  shall  belong  to  the  lessor,  landlord,  or  any  person  other  than  the 
occupier  of  such  land,  then  and  in  eftery  such  case,  if  the  occupier 
of  such  land  shall  pursue,  kill,  or  take  any  game,  upon  such  land, 
or  shall  give  permission  to  any  person  so  to  do,  without  the  autho- 
rity of  the  lessor,  landlord,  or  other  person  having  the  right  of 
killing  the  game  upon  such  land,  such  occupier  shall,  on  conviction 
thereof  before  two  J.  P.,  pay  a  sum  not  exceeding  two  pounds,  and 
for  every  head  of  game  so  killed  or  taken,  a  sum  not  exceeding 
one  pound,  with  costs. 

By  sect.  23, — Persons  killing  or  taking  any  game,  or  using  any 
dog,  net,  gun,  or  other  engine  or  instrument  for  the  purpose  of 
seai'ching  for  or  killing  or  taking  game,  not  being  authorized  so  to 
do  for  want  of  a  game  certificate,  shall,  on  conviction  before  two 
J.  P.,  forfeit  for  every  such  offence  a  sum  not  exceeding  five 
pounds,  with  costs :  provided,  that  no  person  so  convicted  shall, 
by  reason  thereof,  be  exempted  from  any  penalty  or  liability  under 
any  statute  relating  to  game  certificates,  but  that  the  penalty  im- 
posed bj''  this  act  shall  be  deemed  to  be  a  cumulative  penalty. 

By  sect.  30,  reciting,  that  after  the  commencement  of  this  act, — 
Game  will  become  an  article,  which  may  be  legally  bought  and 
sold,  and  it  is  therefore  just  to  provide  some  more  summary  means 
than  now  by  law  exist  for  protecting  the  same  from  trespassers  :  it 
is  enacted,  that  if  any  person  shall  commit  any  trespass,  by  enter- 
ing or  being  in  the  day-time  upon  any  land  in  search  or  pursuit  of 
game,  or  woodcocks,  snipes,  quails,  landrails,  or  conies,  such  person 
shall,  on  conviction  thereof  before  a  J.  P.,  forfeit  a  sum  not  exceed- 
ing two  pounds,  with  costs  :  and  if  any  persons  to  the  number  of 
five  or  more  together  shall  commit  any  trespass,  by  entering  or 
being  in  the  day-time  upon  any  land  in  search  or  pursuit  of  game, 
or  woodcocks,  snipes,  quails,  landrails,  or  conies,  each  of  such  per- 
sons shall,  on  conviction  thereof  before  a  J.  P.,  forfeit  a  sum  not 
exceeding  five  pounds,  with  costs :  provided,  that  any  person  charged 
with  any  such  trespass  shall  be  at  liberty  to  prove,  by  way  of  de- 
fence, any  matter  which  would  have  been  a  defence  to  an  action 
at  law  for  such  trespass  ;  save  and  except  that  the  leave  and  license 
of  the  occupier  of  the  land  so  trespassed  upon  shall  not  be  a  suffi- 

VOL.    II.  " 
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cient  defence  in  any  case,  where  the  landlord,  lessor,  or  other  person 
shall  have  the  right  of  killing  the  game  upon  such  land  by  virtue 
of  any  reservation  or  otherwise,  as  before  mentioned:  but  such 
landlord,  lessor,  or  other  person  shall,  for  the  purpose  of  prosecut- 
ing for  each  of  the  two  offences  herein  last  before  mentioned,  be 
deemed  to  be  the  legal  occupier  of  such  land,  whenever  the  actual 
occupier  thereof  shall  have  given  such  leave  or  license ;  and  that 
the  lord  or  steward  of  the  crown  of  any  manor,  lordship,  or  royalty, 
or  reputed  manor,  lordship,  or  royalty,  shall  be  deemed  to  be  the 
legal  occupier  of  the  land  of  the  wastes  or  commons  within  such 
manor,  &c.,  or  reputed  manor,  &c. 

Upon  au  information  under  this  section,  the  jurisdiction  of  the 
justices  is  not  ousted  by  a  botid  fide  claim  of  a  prescriptive  right 
in  gross  to  kill  game  on  the  land,  there  being  no  colour  for  such 
claim.  The  claim  of  title,  also,  must  be  a  claim  of  title  in  the 
party  charged,  and  not  in  a  third  person  (6). 

Where  a  man  being  upon  land  upon  which  he  was  privileged 
shot  a  pheasant  in  the  adjoining  land,  and  went  and  picked  it  up 
without  leave,  it  was  held  a  trespass  in  pursuit  of  game  within  this 
section  (c).  But  where  a  pheasant  rose  in  A.'s  land  and  flew  over  B.'s 
close,  and  A.  shot  it  whilst  it  was  over  such  close,  and  then  entered 
and  picked  it  up,  it  was  held  that  the  justices  were  justified  in 
finding  that  this  was  not  within  the  section,  as  "  in  search  or  pursuit 
of  game  "  means  of  "  living  game,"  and  it  was  consistent  with  this 
case  that  the  only  trespass  committed  was  the  trespass  of  entering 
B.'s  land  to  pick  up  the  dead  bird  (d). 

By  sect.  31,  "  Where  any  person  shall  be  found  on  any  land,  or 
upon  his  Majesty's  forests,  parks,  chases,  or-  warrens,  in  the  day- 
time, in  search  or  pursuit  of  game,  or  woodcocks,  snipes,  quails, 
landrails,  or  conies,  the  person  having  the  right  of  killing  the  game 
upon  such  land,  by  virtue  of  any  reservation  or  otherwise,  as  before 
mentioned,  or  the  occupier  of  the  land  (whether  there  shall  or  shall 
not  be  any  such  right  by  reservation  or  otherwise),  or  the  game- 
keeper or  servant  of  either  of  them,  or  any  person  authorized  by 
either  of  them,  or  the  warden,  ranger,  verderer,  forester,  master- 
keeper,  underkeeper,  or  other  ofiicers  of  such  forest,  &c.,  may  require 
the  person  so  found  forthwith  to  quit  the  land  whereon  he  shall  be 
so  found,  and  also  to  tell  his  christian  name,  surname,  and  place  of 
abode ;  and  in  case  such  person  shall,  after  being,  so  required,  offend 
by  refusing  to  tell  his  real  name,  or  place  of  abode,  or  by  giving 
such  a  general  description  of  his  place  of  abode  as  shall  be  illusory 
for  the  purpose  of  discovery,  or  by  wilfully  continuing  or  returning 

(6)  Cornwell  app.  v.  Saunders  resp.,  C.  B.  (N.  S.)  10  ;  Mayhew  v.  WardUy, 

3  B.  &  S.  206 ;   32  L.  J.,   Q.   B.   16  ;  14  C.  B.  (N.  S.)  650. 

Leatt  y.  Vine,  8  L.  T.  (S.  S.)  581.  (d)  Kenyan  v.  Bart,  6  B.  &  S.  249. 

(c)  Osborn  app.  v.  Meadows  resp.,  12 
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upon  the  land,  the  party  so  requiring  as  aforesaid,  and  any  person 
acting  by  his  order  and  in  his  aid,  may  apprehend  ^uch  offender, 
and  convey  him  as  soon  as  conveniently  may  he  before  a  J.  P. ;  and 
such  offender  (whether  so  apprehended  or  not),  upon  being  con- 
victed of  any  such  offence  before  a  J.  P.,  shall  forfeit  a  sum  not 
exceeding  five  pounds,  with  costs  :  provided  that  no  person  so  ap- 
prehended shall,  on  any  pretence,  be  detained  for  a  longer  period 
than  twelve  hours  from  the  time  of  his  apprehension  until  he  shall 
be  brought  before  some  J.  P.,  and  that  if  he  cannot,  on  account  of 
the  absence  or  distance  of  the  residence  of  any  such  J.  P.,  or  owing 
to  any  other  reasonable  cause,  be'  brought  before  a  J.  P.  within 
such  twelve  hours,  then  the  person  so  apprehended  shall  be  dis- 
charged, but  may  nevertheless  be  proceeded  against  for  his  offence 
by  summons  or  warrant,  according  to  the  provisions  hereafter 
mentioned,  as  if  no  such  apprehension  had  taken  place." 

By  sect.  34,  "For  the  purposes  of  this  act,  the  day-time  shall  be 
deemed  to  commence  at  the ,  beginning  of  the  last  hour  before 
sunrise,  and  to  conclude  at  the  expiration  of  the  first  hour  after 
sunset." 

By  sect.  35,  "The  aforesaid  provisions  against  trespassers  and 
persons  found  on  any  land,  shall  not  extend  to  any  person  hunting 
or  coursing  upon  any  lands  with  hounds  or  greyhounds,  and  being 
in  fresh  pursuit  of  any  deer,  hare,  or  fox,  already  started  upon  any 
other  land,  nor  to  any  person  bond  fide  claiming  and  exercising  any 
right  or  reputed  right  of  free  warren  or  free  chase,  nor  to  any 
gainekeeper  lawfully  appointed  within  the  limits  of  any  free  warren, 
or  free  chase,  nor  to  any  lord  or  any  steward  of  the  crown  of  any 
manor,  lordship,  or  royalty,  or  reputed  manor,  &c.,  nor  to  any  game- 
keeper lawfully  appointed  by  such  lord  or  steward  within  the  limits 
of  such  manor,  &c.,  or  reputed  manor,"  &c. 

By  sect.  36,  "  When  any  person  shall  be  found  by  day  or  night 
upon  any  land  or  in  any  of  his  Majesty's  forests,  parks,  chases,  or 
warrens,  in  search  or  pursuit  of  game,  and  shall  then  and  there 
have  in  his  possession  any  game  which  shall  appear  to  have  been 
recently  killed,  it  shall  be  lawful  for  any  person  having  the  right  of 
killing  the  game  upon  such,  land  by  virtue  of  any  reservation  or 
otherwise,  as  before  mentioned,  or  for  the  occupier  of  such  land, 
(whether  there  shall  or  shall  not  be  any  such  right,  reservation,  or 
otherwise,)  or  for  any  gamekeeper  or  servant  of  either  of  them,  or 
for  any  officer  as  aforesaid  of  such  forest,  &c.,  or  for  any  person 
acting  by  the  order  and  in  aid  of  any  of  the  said  several  persons, 
to  demand  from  the  person  so  found  such  game  in  his  possession, 
and  in  case  such  person  shall  not  immediately  deliver  up  such 
game,  to  seize  and  take  the  same  from  him,  for  the  use  of  the 
person  entitled  to  the  game  upon  such  land,  forest,  park,  chase, 
or  warren."     For  the  best  manner  of  pleading  a  justification  for 
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an  act  done  under  the  authority  of  this  section,  see   Wisdom  v. 
Hodson,  3  Tyrw.  811. 

By  sect.  46,  "  Nothing  in  this  act  shall  prevent  any  person  from 
proceeding,  by  way  of  civil  action,  to  recover  damages  in  respect 
of  any  trespass  upon  his  land,  whether  committed  in  pursuit  of 
game  or  otherwise,  save  and  except  that  where  any  proceedings 
shall  have  been  instituted  under  the  provisions  of  this  act,  against 
any  person  for  or  in  respect  of  any  trespass,  no  action  at  law  shall 
be  maintainable  for  the  same  trespass  by  any  person  at  whose 
instance  or  with  whose  concurrence  or  assent  such  proceedings 
shall  have  been  instituted,  but  that  such  proceedings  shall,  in  such 
case,  be  a  bar  to  any  such  action,  and  may  be  given  in  evidence, 
under  the  general  issue." 

By  sect.  47,  "For  the  protection  of  persons  acting  in  the  execu- 
tion of  this  act,  it  is  enacted,  that  all  actions  and  prosecutions  to 
be  commenced  against  any  person  for  anything  done  in  pursuance 
of  this  act,  shall  be  laid  and  tried  in  the  county  where  the  fact  was 
committed,  and  shall  be  commenced  within  six  calendar  months 
af-er  the  fact  committed,  and  not  otherwise ;  and  notice  in  writing 
of  such  action,  and  of  the  cause  thereof,  shall  be  given  to  the 
defendant  one  calendar  month  at  least  before  the  commencement 
of  the  action ;  and  the  defendant  may  plead  the  general  issue,  and 
give  this  act  and  the  special  matter  in  evidence  ;  and  no  plaintiff 
shall  recover  in  such  action,  if  tender  of  sufficient  amends  shall 
have  been  made  before  such  action  brought,  or  if  a  sufficient  sum 
of  money  shall  have  been  paid  into  court  after  such  action  brought, 
by  or  on  behalf  of  the  defendant." 

A  person  acting  as  a  gamekeeper  by  virtue  of  a  deputation, 
granted  under  stat.  48  Geo.  III.  c.  93,  is  not  entitled  (e)  to  a 
month's  notice  of  action  under  this  section,  for  no  one  is  a  game- 
keeper under  this  act,  unless  he  be  registered  with  the  clerk  of 
the  peace  under  it ;  such  a  person  is  excluded,  therefore,  from  the 
privileges  conferred  by  the  act,  by  the  express  language  of  sect. 
(16)  (/),  the  deputation  being  not  only  given,  but  registered,  under 
the  old  law. 

The  foregoing  act  does  not  extend  to  Scotland  or  Ireland.  As 
to  Scotland,  see  2  &  8  Will.  IV.  c.  68.  As  to  Ireland,  see  13  Rich. 
11.  c.  13 ;  10  Will.  III.  c.  8 ;  27  Geo.  III.  c.  35 ;  27  &  28  Vict.  c. 
67.  For  offences  relating  to  the  game,  which  are  the  subject  of 
indictment,  or  other  penal  enactments,  see  stat.  9  Geo.  IV.  c.  69 
(extended  by  stat.  7  &  8  Vict.  c.  29),  for  the  more  effectual  pre- 
vention of  persons  going  armed  by  night  for  the  destruction  of 
game.     See,  also,  24  &  25  Vict.  c.  96,  s.  11,  17,  the  Consolidated 

(e)  Per Ti)idal,C. 3., ia Bushv.  Green,  (/)  See  p.  842,  where  this  section  is 

4  B.  N.  C.  41  ;  5  Scott,  289  ;  recognized      set  out. 
in  Idnster  v.  Borrow,  9  A.  &  E,  654. 
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Larceny  Act ;  25  &  26  Vict.  c.  114,  an  act  for  the  prevention  of 
poaching,  and  which  gives  power  to  constables  to  search  suspected 
poachers  in  certain  cases. 


II.  Of  the  Appointment  and  Authority  of  Gamelceepers  under 
the  statute  1  cfe  2  Will.  IV.  c.  32. 

By  sect.  13  of  1  &  2  Will.  IV.  c.  32,  it  is  enacted  that :  "  It 
shall  be  lawful  for  any  lord  of  a  jjaanor,  lordship,  or  royalty,  or 
reputed  manor,  &c.,  or  any  steward  of  the  crown  of  any  manor, 
lordship,  or  royalty,  appertaining  to  his  Majesty,  by  WTiting 
under  hand  and  seal,  or  in  case  of  a  body  corporate,  then 
under  the  seal  of  such  body  corporate,  to  appoint  one  or  more 
persons  as  gamekeepers,  to  preserve  or  kill  the  game  within  the 
limits  of  such  manor,  &c.,  or  reputed  manor,  &c.,  for  the  use  of 
such  lord  or  steward  thereof,  and  may  authorize  such  gamekeeper, 
within  the  same  limits,  to  seize  and  take  for  the  use  of  such  lord 
or  steward,  all  such  dogs,  nets  and  other  engines  and  instruments 
for  the  killing  or  taking  of  game  as  shall  be  used  within  the 
.said  limits  by  any  person  not  authorized  to  kill  game  for  want  of 
a  game  certificate."  By  sect.  14,  any  lord  of  a  manor,  &c.,  or 
reputed  inanor,  &c.,  or  any  steward  of  the  crown  of  any  manor, 
&c.,  appertaining  to  his  Majesty,  may  appoint  and  depute  any 
person,  whether  acting  as  a  gamekeeper  to  any  other  person  or 
not,  or  whether  retained  and  paid  for  as  the  male  servant  of 
any  other  person  or  not,  to  be  a  gamekeeper  for  any  such  manor, 
&c.,  or  reputed  manor,  &c.,  or  for  such  district  of  such  manor,  &c., 
as  such  lord  or  steward  of  the  crown  shall  think  fit,  and  may 
authorize  such  person,  as  gamekeeper,  to  kill  game  within  the 
same  for  his  own  use,  or  for  the  use  of  any  other  person  who 
may  be  specified  in  such  deputation,  and  also  may  give  to  such 
person  all  such  power  and  authorities  as  may,  by  virtue  of  this  act, 
be  given  to  any  gamekeeper  of  a  manor ;  and  no  person  so  ap- 
pointed gamekeeper,  and  empowered  to  kill  game  for  his  own  use, 
or  for  the  use  of  any  other  person  so  specified  as  aforesaid,  and  not 
killing  any  game  for  the  use  of  the  lord  or  steward  of  the  crown  of 
the  manor,  &c.,  or  reputed  manor,  &c.,  for  which  such  deputation 
shall  be  given,  shall  be  deemed  to  be  or  shall  be  entered  or  paid  for 
as  the  gamekeeper  or  male  servant  of  the  lord  or  steward  making 
such  deputation.  By  sect.  6,  it  is  provided,  that  no  game  certifi- 
cate, on  which  a  less  duty  than  3^.  13s.  6d.  (g)  is  chargeable,  under 
the  act  relating  to  game  certificates,  shall  authorize  any  game- 
keeper to  kill  or  take  any  game,  or  to  use  any  dog,  gun,  net,  or 

{g)  "  Game  certificate  "  is  to  be  read      BcZ."  is  to  be  read  "  3Z. "  by  23  &  24  Vict, 
"licence  to  kill  game,"  and  "31.  13s.       c.  90,  s.  6. 
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other  engine  or  instrument  for  the  purpose  of  killing  or  taking 
game,  except  within  the  limits  included  in  his  appomtment  as 
gamekeeper  Qi). 

Sect.  15  contains  regulations  as  to  the  appointment  of  game- 
keepers by  landowners  of  a  certain  value  in  Wales. 

By  sect.  16,  no  appointment  or  deputation  of  any  person  as  a 
gamekeeper  by  virtue  of  this  act  shall  be  valid,  unless,  and  until, 
it  shall  be  registered  with  the  clerk  of  the  peace  for  the  county, 
riding,  division,  liberty,  franchise,  city,  or  town,  wherein  the  manor, 
lordship,  or  royalty,  or  reputed  manor,  &c.,  or  the  lands,  shall  be 
situate,  for  or  in  "'respect  of  which  such  person  shall  have  been 
appointed  gamekeeper ;  and  in  case  the  appointment  of  any  person 
as  gamekeeper  shall  expire  or  be  revoked,  by  dismissal  or  other- 
wise, all  powers  and  authorities  given  to  him  by  virtue  of  this  act 
shall  immediately  cease. 

Sect.  17  authorises  persons  who  have  obtained  an  annual  game 
certificate,  to  sell  game  to  any  person  licensed  to  deal  in  game. 
Provided,  that  no  game  •  certificate  on  which  a  less  duty  than 
M.  13s.  6d  is  chargeable  under  the  acts  relating  to  game  certificates 
shall  authorise  any  gamekeeper  to  sell  any  game,  except  on  the 
account  and  with  the  written  authority  of  the  master,  whose  game-' 
keeper  he  is ;  but  that  any  such  gamekeeper  selling  any  game  not 
on  the  account  and  with  the  written  authority  of  such  mastei',  may 
be  proceeded  against  under  this  act,  in  the  same  manner  as  if  he 
had  no  game  certificate. 


III.  Of  the  Destruction  of  the  Oame  at  improper  Seasons 
of  the  Year. 

By  stat.  1  &  2  Will.  IV.  c.  32,  s.  3,  persons  killing  or  taking  any 
game,  or  using  any  dog,  gun,  net,  or  other  engine  or  instrument  for 
the  purpose  of  killing  or  taking  any  game,  on  a  Sunday  or  Christ- 
mas-day, on  conviction  before  two  J.  P.  shall  forfeit  a  sum  not 
exceeding  51.  with  costs ;  and  persons  killing  or  taking  any  part- 
ridge between  the  1st  of  Feb.  and  the  1st  of  Sept.,  or  any  pheasant 
between  the  1st  of  Feb.  and  the  1st  6i  Oct,  or  any  black  game, 
(except  in  the  county  of  Somerset  or  Devon,  or  in  the  New  Forest,) 
between  the  10th  of  Dec.  and  the  20th  of  Aug.  in  the  succeeding 
year,  or  in  the  county  of  Somerset  or  Devon,  or  in  the  New  Forest, 
between  the  10th  of  Dec.  and  the  1st  of  Sept. ;  or  any  grouse, 
commonly  called  red  game,  between  the  10th  of  Dec.  and  the  12th 
of  Aug.,  or  any  bustard,  between  the  1st  of  March  and  the  1st  of 

(h)  As  to  authority  to  kill  hares,  see  11  &  12  Yiot.  c.  29,  post,  p.  845. 
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Sept.,  shall,  on  conviction  before  two  J.  P.,  forfeit  for  every  head 
of  game  so  killed  or  taken,  a  sum  not  exceeding  11.  with  costs  ;  and 
persons,  with  intent  to  destroy  or  injure  any  game,  putting  poison 
or  poisonous  ingredients  on  the  ground,  whether  opened  or  enclosed, 
where  game  usually  resort,  or  in  any  highway,  shall,  on  conviction 
before  two  J.  P.,  forfeit  a  sum  not  exceeding  lOl.  with  costs.  By 
sect.  4,  the  possession  of  birds  of  game  is  made  illegal,  after  ten 
days,  in  licensed  dealers,  and  forty  days  in  other  persons,  from  the 
expiration  of  the  season  limited  by  the  foregoing  section. 


IV.  Of  the  Duties  made  Phyable  in  respect  of  Game 
Certificates. 

By  the  Game  Act,  1  &  2  Will.  IV.  c.  32,  s.  5,  the  existing  laws 
respecting  game  certificates  are  to  remain  unaltered. 

The  Stat.  23  &  24  Vict.  c.  90,  entitled  "  An  Act  to  repeal  the 
Duties  on  Game  Certificates,  and  Certificates  to  deal  in  Game,  and 
to  impose  in  lieu  thereof  Duties  on  Excise  Licences  and  Certificates 
for  the  like  purposes,"  contains  the  following  provisions  : — the 
duties  in  respect  of  certificates  to  kill  and  deal  in  game,  and 
the  provisions  for  charging  and  collecting  the  same  as  con- 
tained in  52  Geo.  III.  c.  39  ;  56  Geo.  III.  c.  56 ;  and  1  &  2  Will. 
IV.  c.  32,  are  repealed  (i),  and  in  lieu  of  the  duties  repealed  the 
following  duties  are  to  be  levied  : — "  For  a  licence  in  Great  Britain, 
or  a  certificate  in  Ireland,  to  be  taken  out  by  every  person  who 
shall  use  any  dog,  gun,  net,  or  other  engine,  for  the  purpose  of 
taking  or  killing  any  game  whatever,  or  any  woodcock,  snipe, 
quail,  or  lardrail,  or  any  conies,  or  any  deer,  or  shall  take  or  kill  by 
any  means  whatever,  or  shall  assist  in  any  manner  in  the  taking  or 
killing  "  of  the  same  :  if  such  licence  shall  be  taken  out  after  the 
5th  day  of  April,  and  before  the  1st  day  of  November, — 

To  expire  on  the  5th  day  of  April  in  the  fol- 
lowing year        .         .         .         •         .        .£300 

To  expire  on  the  31st  day  of  October  in  the 

same  year 2     0     0 

If  taken  out  on  or  after  the  1st  day  of  No- 
vember, to  expire  on  the  oth  day  of  April 
following  .         .         .         ■         .         •        .200 

Provided  always,  that  any  person  having  the  right  to  kill  game 
on  any  lands  in  England  or  Scotland,  shall  be  entitled  to  take  out 
a  licence  to  authorize  any  servant  for  whom  he  shall  be  chargeable 
to  the  duty  of  assessed  taxes  as  a  gamekeeper,  to  kill  game  upon 
the  same  lands,  upon  payment  of  the  duty  of  21. 

(i)  S.  1. 
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And  for  every  licence  to  deal  in  game  in  England,  Scotland,  or 
Ireland,  to  be  granted  under  this  act  (k),  21. 

The  duties  granted  are  to  be  excise  duties  (Z).  The  penalty  for 
neglecting  to  take  out  a  licence  in  Great  Britain  is  201.  (m).  There 
are  the  following  exceptions  from  the  duties  of  the  act : — 1.  The 
taking  of  woodcocks  and  snipes  with  nets  or  springes  in  Great 
Britain.  2.  The  taking  or  destroying  of  conies  in  Great  Britain, 
by  the  proprietor  of  any  warren,  or  by  his  direction  or  permis- 
sion. 3.  The  pursuing  and  killing  of  hares,  respectively,  by 
coursing  with  greyhounds,  or  by  hunting  with  beagles  or  other 
hounds.  4.  The  pursuing  and  killing  of  deer,  by  hunting  with 
hounds.  5.  The  taking  and  killing  of  deer  in  any  enclosed  land, 
by  the  owner  or  occupier  of  such  land,  or  by  his  direction  or  per- 
mission. Amongst  the  exceptions  are :  any  person  assisting  a 
person  licensed  to  kill  game^  who  is  not  a  keeper ;  as  regards 
the  killing  of  hares  only,  all  persons  ■  who,  under  the  provi- 
sions of  the  two  several  acts,  11  &  12  Vict.  cc.  29,  30,  respectively, 
are  authorized  to  kill  hares  in  England  and  Scotland  respectively, 
without  a  certificate  (n).  Nothing  in  the  act  is  to  alter  11  &  12 
Vict.  cc.  29,  30,  except  that  "game  certificate"  in  those  acts,  or 

1  &  2  Will.  IV.  c.  32,  shall  be  read  as  "  licence  to  kill  game  "  (o). 
Gamekeepers'  licences  are  not  to  be  available  out  of  the  limits  of 
the  manor  or  the  lands  for  which  the  keepers  are  appointed  (p). 
Persons  doing  anything  requiring  a  licence,  if  discovered  by  any 
officer  of  inland  revenue,  or  by  any  lord  or  gamekeeper  of  the 
manor,  or  lands  "  wherein  such  person  shall  then  be,"  or  by  any 
person  having  taken  out  a  certificate,  or  by  the  owner,  landlord, 
lessee,  or  occupier  of  the  same,  are  to  produce  their  licence  on  de- 
mand, or  to  give  their  names  and  addresses,  and  upon  refusing  they 
are  liable  to  a  penalty  of  2{)l.  (g).  The  licence  is  to  be  void  if  the 
party  is  convicted  of  any  offence  under  1  &  2  Will.  IV.  c.  32,  or 

2  &  3  Will.  IV.  c.  68  (r). 

It  is  not  necessary  that  the  demand  of  the  certificate  should  be 
made  on  the  land  (s)  on  which  the  pai-ty  was  sporting :  but  if  not, 
the  demand  must  be  made  immediately,  and  so  as  in  some  degree 
to  form  a  part  of  the  same  transaction.  Nor  is  it  necessary  that 
the  party  making,  the  demand  should  produce  any  certificate ;  and  if 
the  other  party  refuse  to  produce  {t)  his  certificate,  he  does  so  at 
the  risk  of  whether  the  party  demanding  it  is  a  gamekpeeer,  or 
other  person  having  a  right  .to  demand  it. 

Licences  and  certificates  respectively  are  to  be  available  through- 
out the  United  Kingdom  (u). 

WS-2-  WS.10. 

W  °-  3.  (r)  S.  11. 

J™)  |-  ^-  {s)  Scarth  v.  Gardener,  S  C.  &  P.  40, 

")  °-  5.  Tenterden,  C.  J. 

(")  S.  6.  (t)  lUd. 

.(P)  S.  9.  ■         (u)  S.  18. 
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By  stat.  2  &  3  Vict.  c.  35,  sect.  4,  justices  of  the  peace  are 
authorized  to  hold  special  sessions,  for  the  purpose  of  gi-anting 
licences  to  deal  in  game,  at  any  time  after  July  in  every  year, 
as  well  as  in  July,  as  enacted  by  stat.  1  &  2  Vict.  c.  32,  s.  18,  and 
under  similar  regulations  as  to  notice,  &c.,  and  the  licences  are  to 
continue  till  the  1st  July  next  following  (x). 

These  provisions,  as  well  as  the  provisions  of  1  &  2  Will.  IV.  c. 
32,  are,  as  far  as  they  are  consistent  with  this  act,  to  be  in  force 
throughout  the  United  Kingdom ;  and  a  further  provision  is  made 
that  no  person  shall  be  authorized  to  sell  game  to  a  dealer  unless 
he  shall  have  taken  out  a  31.  licence  (y).  Persons  licensed  by  the 
justices  are  required  to  take  outJicences  under  this  act,  and  which 
licences  can  only  be  granted  to  persons  who  have  obtained  a  jus- 
tices'licence  (z).  The  excise  licences  are  to  expire  on  the  day 
mentioned  in  them  (a)-.  Persons-  dealing  in  game  without  an 
excise  licence  are  liable  to  a  penalty,  although  they  may  have  a 
magistrates'  licence  (6). 

The  statute  11  &  12  Vict.  c.  29,  recited  in  the  above  act,  is  en- 
titled, "  An  Act  to  enable  Persons  having  a  right  to  kill  Hares  in 
England  and  Wales,  to  do  so  by  themselves,  or  Persons  authorized 
by  them,  without  being  required  to  take  out  a  Game  Certificate." 
By  it  it  is  enacted,  that  it  shall  be  lawful  for  any  person  in  the 
actual  occupation  of  any  enclosed  lands,  or  for  any  owner  who  has 
the  right  of  killing  game  thereon,  by  himself  or  by  any  person 
authorized  by  him  in  writing,  according  to  the  form  in  the  schedule 
to  the  act,  or  a  form  to  the  like  effect,  to  kill  any  hare  being  upon  • 
such  enclosed  land  without  a  certificate  (c). 

The  authority  to  kill  hares  is  to  be  limited  to  one  person  at  one  and 
the  same  time,  in  any  one  parish,  and  the  authority  or  a  copy  is  to 
be  sent  to  the  clerk  of  the  petty  sessions,  who  is  to  register  it  (d). 
Any  person  may  course  or  hunt  without  a  certificate  (e).  Nothing 
in  the  act  is  to  be  taken  as  making  it  lawful  for  a  tenant  to  kill 
any  hares  when  he  has  entered  into  an  agreement  with  his  landlord 
not  to  kill  game  (/). 

The  duties  payable  for  gamekeepers  are  regulated  by  16  &  17 
Vict.  c.  90,  Sched.  (C). 

(x)  See  notes  to  23  &  24  Vict.  u.  90,  (y)  S.  13. 

s.    2,    in   Locke's    Game  Laws,   by  G.  (s)  S.  14. 

Evans.     Tlie  recovery  of  penalties  under  (a)  S.  16. 

the  Excise  Acts  is  regulated  by  7  &  8  (6)  24  &  25  Vict.  c.  91,  ».  17. 

Geo.  IV.  c.  53;    4  &  6  Will.  IV.  c.  51  ;  (c)  11  &  12  Vict.  c.  29,  s.  1. 

'4  &  5  Vict.  c.  20 ;  11  &  12  Vict.  cc.  118,  {d)  S.  2. 

121  ;  15  &  16  Vict.  c.  61 ;  23  &  24  Vict.  (e)  S.  4. 

c.  113,  s.  39  ;    and  24  &  25  Vict.  c.  91,  (/)  S.  6. 
s.  46. 
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I.  Of  the  Nature  of  the  Action  for  False  Imprisonment,  and  in 
what  Cases  it  may  be  maintained. 

False  imprisonment  is  a  restraint  on  the  liberty  of  the  person 
without  lawful  cause ;  either  by  confinement  in  prison,  stocks,  house, 
&c.,  or  even  by  forcibly  detaining  the  pai'ty  in  the  streets,  against 
his  will  (a).  For  this  injury  an  action  of  trespass  lies,  usually 
termed  an  action  for  false  imprisonment.  An  unlawful  detention 
is  a  new  caption,  and  may  be  declared  on  as  such  (&).  An  arrest 
■  on  mesne  process,  which  was  not  returned,  was  wrongful,  and  false 
imprisonment  lay  against  the  sheriff  (c).  So  if  an  officer  of  an 
inferior  court  did  not  return  the  process  directed  to  him,  he  was  a 
trespasser  ab  initio,  and  false  imprisonment  lay  against  him ;  for 
he  was  considered  as  sheriff  within  the  jurisdiction  (d). 

The  sheriff  must,  at  his  peril,  execute  the  writ  upon  the  person 
really  named  therein  (e) ;  and  if  he  mistakes  the  person,  he  is 
liable  to  an  action  for  false  imprisonment.  A.  B.  brought  false 
imprisonment  against  C,  who  justified  that  he  had  a  warrant  to 
arrest  J.  S.,  and  having  asked  A.  B.,  the  plaintiff,  what  his  name 
was,  he  answered  J.  8.,  whereupon'  C.  arrested  him.  Plaintiff 
demurred,  and  judgment  for  plaintiff,  because  C,  the  defendant, 
ought,  at  his  peril,  to  have  taken  potice  of  the  person  named  in 
the  writ  (/).  A  commission  of  rebellion  issued  against  T.  G.  ap- 
peared before  the  commissioners,  and  affirmed  himself  to  be  the 
person ;  whereupon  they  apprehended  him  by  virtue  of  their  com- 

(a)  Per  Thorpe,  C.  J.,  22  Ass.  fo.  104,  cause  of  action  of  201.  at  least,  and  the 

pi.  85.  defendant  is  about  to  quit  the  country.  ' 

(S)  WUhers  v.  Renley,  Cro.  Jac.  379.  («)  2  EoU.  Abr.  663,  pi.  18.               ' 

(c)  2  Roll.  Abr.  563,  pi.  9.    Arrest  on  (e)  Per  Harikford,  J.,  11  Hen.  IV.  c. 

mesne  process  is  abolished  by  1  &  2  Vict.  91. 

c.  110,  except  where  the  plaintiff  has  a  (/)  Moore,  457. 
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mission.  Per  Hale,  C.  B., — "  If  a  wrong  man  be  taken,  though  he 
affirm  himself  to  be  the  person  against  whom  the  commission  is 
awarded,  yet  the  commissioners  having  no  warrant  to  take  him  by 
their  commission,  his  affirming  himself  to  be  the  person  will  not 
excuse  them  in  false  imprisonment,  as  has  been  held  upon  the 
execution  of  a  capias  "  {g). 

A  sheriff's  officer  having  received  a  warrant  to  arrest  A.,  whose 
person  he  had  never  seen,  went  to  her  house,  where  he  found  her 
and  the  plaintiff  together.  Addressing  himself  to  the  plaintiff,  he 
said,  "  I  have  a  writ  against  you ; "  upon  which  A.  desired  the 
plaintiff  to  go  with  the  officer.  The  officer  immediately  took 
plaintiff  to  a  sponging-house*  where  he  kept  her  all  night ;  but  the 
next  morning,  having  discovered  his  mistake,  he  released  her. 
Kenyan,  C.  J.,  admitted  the  law  to  be  as  stated  in  the  preceding 
case ;  but,  considering  this  as  a  trick  on  the  officer,  directed  the 
jury  to  give  the  plaintiff  nominal  damages  only,  which  they  did 
accordingly  Qi).  But  if  a  person,  whose  real  name  is  W.,  is  asked 
before  process  issues  against  him,  whether  his  name  is  not  J.,  and 
he  says  it  is,  he  cannot  maintain  trespass  for  imprisonment  under 
process  against  him  by  the  wrong  name  (i).  And  so  where  he  has 
allowed  himself  to  be  sued  by  a  wrong  name  (fc) ;  or  is  known  by 
the  one  name  as  well  as  the  other  (I).  In  all  other  cases  a  mistake 
in  naming  a  person  to  be  arrested,  whether  in  a  capias  or  a  criminal 
warrant,  is  fatal,  and  renders  all  those  concerned  in  the  arrest  liable 
in  trespass  (m).  Although  a  person  may  be  estopped  by  his  con- 
duct from  denying  that  he  was  properly  arrested,  still  the  sheriff 
is  not  justified  in  detaining  a  person  after  he  has  had  notice 
that  such  person  is  not  the  person  mentioned  in  the  writ  (n).  A 
writ  of  summons,  in  an  action  against  A.,  was  served  on  B.,  who 
told  the  person  so  serving  him  that  his  name  was  B.,  not  A.,  and 
that  he  was  not  the  person  against  whom  the  writ  was  issued.  B,, 
having  taken  no  notice  of  the  service,  judgment  was  signed,  and  a 
writ  of  ca.  sa.  issued,  under  which  he  was  taken  in  execution. 
Thereupon  B.  brought  an  action  of  trespass  against  the  sheriff, 
who,  justified  under  a  writ  of  ca.  sa.,  directed  to  him  against  B.  in 
the  name  of  A.  Held  (in  the  Exchequer  Chamber)  that  these 
facts  did  not  prove  the  plea,  and  that  the  sheriff  was  liable  (o). 

If  a  magistrate's  warrant  is  shown  by  the  constable  who  has  the 
execution  of  it,  to  the  person  charged  with  an  offence,  and  he 
thereupon,  voluntarily,  and  without  any,  even  the  slightest  com- 

(g)  Thurham  and  another,  Hardr.  323.  Hindson,  6  T.  E.  235. 
But  see  Dunston  v.  Paterson,  2  C.  B.  (K.  (m)  Shadgett  v.  CHpson,  8  East,  328  ; 

S.)  495  ;   Pickard  y.  Sear,  6  Ad.  &  E.  ffoye  v.  £ush,  1  M.  &  G.  775  ;  and  see 

469  ;  Freeman  v.  CooJce,  2  Ex.  654.  Finch  v.  Cocken,  2  C.  M.  &  R.  196. 

ih)  Oxley.  v.  Flower,  Br.  Middx.  Sit-  (n)  Dunslon  v.  Paterson,  2  C.  B.,  N. 

tings,  Dec.  4,  ISOO,  MS.  S.  495. 

(j)  Price  V.  Harwood,  3  Campb.  108.  (o)  Kelly  v.  Lawrence,  2  H.  &  C.  1,  in 

(i)  Fisher  v.  Magnay,  .5  M.  &  G.  778.  error. 

\l)  Per  Lord  Kenyan,  C.  J.,  Cole  v. 
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pulsion,  attends  the  constable  to  the  magistrate,  who  after  exami- 
nation dismisses  him,  it  seems  that  this  will  not  constitute  an 
arrest,  so  as  to  enable  the  party  to  maintain  trespass  for  an  assault 
and  false  imprisonment  (p) ;  for  words  merely  will  not  make  an 
arrest  (q).  So  where  a  sheriff's  officer,  to  whom  a  warrant  upon  a 
writ  against  A.  was  delivered,  sent  a  message  to  A.,  and  asked  him 
to  fix  a  time  to  call  and  give  bail ;  and  A.  accordingly  fixed  a  time, 
attended,  and  gave  bail ;  it  was  held,  that  this  was  not  either  an 
actual  or  constructive  arrest.  The  sheriff's  officer  did  not  take  a 
warrant  with  him,  nor  did  he  tell  A.  that  he  came  to  arrest  him, 
but  merely  gave  notice  of  the  writ,  and  asked  him  to  fix  a  time 
for  giving  bail(r).  But  where  a  baiHff  who  has  process  against 
one  (s),  says  to  him  when  he  is  on  horseback  or  in  a  coach,  "  You 
are  my  prisoner,  &c.,"  upon  which  he  submits,  turns  back,  or  goes 
with  him,  though  the  bailiff  never  touched  him,  yet  it  is  an  aiTest, 
because  he  submitted  to  the  process  (t). 

Where  after  the  suing  out  of  a  writ  of  ca.  sa.  upon  a  judgment 
in  an  action  of  debt,  the  plaintiff  in  the  action  gave  a  release  to 
the  defendant,  and  told  the  sheriff,  "  I  have  given  a  release ;  you 
must  not  go  on  to  execute  the  writ ; "  and  the  sheriff  afterwards 
executed  the  writ,  it  was  held,  that  he  was  liable  in  an  action  of 
trespass  (u). 

An  action  for  false  imprisonment  was  brought  by  a  native  and 
inhabitant  of  Minorca,  (then  part  of  the  dominions  of  the  crown  of 
Great  Britain,)  against  the  governor  of  the  island,  for  imprisoning 
the  plaintiff  at  Minorca,  and  causing  him  to  be  carried  thence  to 
Carthagena,  in  Spain.  The  plaintiff  laid  the  venue  in  London, 
stating  the  injury  to  have  been  committed  at  Minorca.  The  de- 
fendant justified,  on  the  ground  that  the  plaintiff  had  endeavoured 
to  create  a  mutiny  among  the  inhabitants  of  Minorca,  whereupon 
the  defendant,  as  governor,  was  obliged  to  seize  the  plaintiff,  and 
imprison  him,  &c.  The  plaintiff  replied  de  injurid.  After  verdict 
for  the  plaintiff,  a  bill  of  exceptions  was  tendered ;  and  it  was  con- 
tended, among  other  things :  1st.  That  the  plaintiff  being  a'  Mi- 
norquin,  was  incapacitated  from  bringing  an  action  in  the  King's 
courts  in  England ;  but  it  was  held,  that  a  subject  born  in  Minorca 
was  as  much  entitled  to  appeal  to  the  King's  courts  as  a  subject 
born  in  Great  Britain;  and  that  the  objection  of  its  not  being 
stated  on  the  record,  that  the  plaintiff  was  born  since  the  treaty  of 
Utrecht,  did  not  make  any  difference.  2ndly.  That  the  injury 
having  been  done  out  of  the  realm,  could  not  be  tried  in  the  King's 
courts  in  England ;  but  it  was  held,  that  an  action  for  false  im- 

(p)  Arrowsmith  v.  Le  Mesurier,  2  N.  (s)  A  pretence  of  process  is  sufficient. 

R-  211.  Wood  V.  LaTie,  6  C.  &  P.  774. 

(?)  Oenner  r.  Sparks,  Salk.  79  ;  JBieten  (t)  Homer  v.  Batiyn,,  Bull.  N.  P.  62  ; 

V.  Burridge,  3  Campb.  139.  Peters  v.  Stmway,  6  C.  &  P.  737,  ace. 

(r)  Berry  v.  Adamson,  6  B.  &  C.  .628 ;  (v)  Barker  v.  St.  Quintin,  12  M.  &  W. 

SoUmon  v.  Powell,  6  M.  &  W.  479,  ace.  441. 
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prisonment  being  transitory,  it  was  competent  to  the  plaintiff  to 
lay  it  in  any  county  of  England,  although  the  matter  arose  beyond 
the  seas  (x). 

An  action  will  not  lie  at  common  law  for  false  imprisonment, 
where  the  imprisonment  was  merely  in  consequence  of  taking  a  ship 
as  prize,  although  the  ship  has  been  acquitted  (y) ;  unless  [semble) 
personal  ill-treatment,  not  the  necessary  result  of  the  capture,  be 
used,  S.  C.  (see  post,  852).  Nor  will  it  he  for  acts  done  by  officers 
of  the  army  or  navy  by  order  of  ministers  of  state,  or  subsequently 
ratified  by  them,  for  in.  these  cases  the  crown  is  alone  responsible  (z). 
Trespass  for  false  imprisonment  will  lie  against  overseers  of  the 
poor  for  imprisoning  a  man  under  a  justice's  warrant,  until  he 
should  pay  a  sum  of  money  for  the  maintenance  of  a  child,  which 
should  be  bom  of  a  woman  then  pregnant  by  the  plaintiff,  but 
who  had  not  as  yet  been  delivered  (a). 

Trespass  will  lie  against  an  attorney  and  client  for  suing  out  an 
illegal  ca.  sa.  and  causing  a  party  to  be  arrested  (b).  A.  em- 
ployed B.,  an  attorney,  to  enforce  payment  of  a  debt ;  B.  directed 
his  agent  to  sue  out  a  justicies  in  the  County  Court.  Before  the 
return  of  the  justicies  the  debtor  paid  the  debt  and  costs  to  B. 
B.'s  agent,  not  knowing  of  such  payment,  afterwards  entered  up 
judgment  in  the  County  Court,  although  the  defendant  had  not 
appeared,  and  sued  out  execution :  it  was  held,  that  A.  and  B. 
were  liable  as  trespassers ;  for  A.  was  answerable  for  the  act  of  B., 
his  attorney,  and  B.  and  his  agent  were  to  be  considered  as  one 
person  (c).  And  where  an  arrest  is  made  under  process  which  is 
afterwards  set  aside  for  irregularity,  the  attorney  in  the  suit  is 
liable  in  trespass,  as  well  as  the  plaintiff  (d).  But  where  the 
attorney  procured  a  commissioner  of  bankrupts  to  issue  a  warrant 
for  the  attendance  of  a  party  to  be  examined,  which  warrant  proved 
invalid,  it  was  held,  that  the  attorney  was  not  liable  in  trespass,  the 
gi'anting  of  the  warrant  being  the  judicial  act  of  the  commis- 
sioner (e). 

If  a  prisoner  in  execution  escape  by  the  voluntary  permission  of 
the  gaoler,  and  the  gaoler  retake  him,  he  is  liable  to  an  action  for 
false  imprisonment.  But  where  an  officer,  before  the  abolition  of 
arrest  on  mesne  process,  arrested  a  prisoner  on  such  process,  and 
voluntarily  permitted  him  to  escape,  it  was  held  that  he  might  re- 
take him  before  the  return  of  the  writ,  without  being  liable  to  such 

(x)  Mostyn  v.  Fabrigas,  Cowp.  161  ;  149. 

Hargr.  State  Trials,  xi.  162.  (b)  BarJcer  v.  Braham,  3  "Wils.  368  ; 

(y)  Le  Caux  v.  Eden,  2  Doug.  594.  CoUett  v.  Foster,  2  H.  &  N.  356,  ace.  ; 

\z)  Buron  v.  Denman,  2  Exoh.  167.  or  against  the  attorney  alone,  per  Bram- 

See  Duke  of  Brunswick  v.  King  of  Han-  well,  B.,  ibid, 

over,  6  Beav.  1.  (c)  Bates  v.  Pilling,  6  B.  &  C.  38. 

(a)  Wenman  v.  Fisher,  M.  2  Geo.  II.',  (d)  Codrington  v.  Lloyd,   8  A.  &  E. 

B.  R.  MS.,  cited  in  S.  v,  Banghurst,  H.  449. 

5  Geo.  II.  B.   E.,  Sess.  Ca.  vol.  1,  p.  (c)  Cooper  \.  Harding,  7  Q.  B.  928. 
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action  (/).  Trespass  for  false  imprisonment  will  lie  for  a  detention 
under  a  lawful  process,  if  it  be  executed  at  an  unlawful  time,  as  on 
a  Sunday  {g) ;  for  by  29  Car,  II.  c.  7,  s.  6,  it  is  provided,— -That  no 
person  upon  the  Lord's  Day  shall  serve  or  execute  any  writ,  process, 
warrant,  order,  judgment,  or  decree  (except  in  cases  of  treason, 
felony,  or  breach  of  the  peace) ;  but  that  the  service  of  every  such 
writ,  &c.,  shall  be  void,  and  the  person  so  serving  or  executing  the 
same  shall  be  as  liable  to  the  suit  of  the  party  grieved,  and  to 
answer  damages  to  him  for  doing  thereof,  as  if  he  had  done  the 
same  without  any  writ,  process,  &c.  It  appeared  that  the  defen- 
dants, as  constables,  had  arrested  the  plaintiff  upon  a  Sunday, 
by  virtue  of  a  warrant  from  a  justice  of  the  peace,  for  getting  a 
bastard  child.  An  action  for  false  imprisonment  having  been 
brought,  Adams,  B.,  held,  that  plaintiff  was  entitled  to  recover  (Ji), 
This  statute  forbids  serving  original  process  only  on  a  Sunday. 
Where,  therefore,  there  has  been  an  escape  against  the  will  of  a 
bailiff,  he  may  retake  on  a  Sunday.  Secus,  if  voluntary.  2  Gun- 
der,  14,  MS.  So  a  detainer  of  a  person  already  in  custody  may 
be  lodged  on  a  Sunday  (i).  Trespass  for  false  imprisonment  inay 
be  maintained  against  the  sheriff  for  an  arrest  made  by  his  baihff 
after  the  return-day  of  the  writ  (Ic). 

When  a  court  has  jurisdiction  of  the  cause,  and  proceeds  inverso 
ordine,  of  erroneously,  an  action  does  not  lie  against  the  party  who 
sues,  or  the  officer  or  minister  of  the  court  who  executes  the  precept 
or  process  of  the  court ;  but  when  the  court  has  not  jurisdiction  of 
the  cause,  the  whole  proceeding  being  coram  non  judice,  at  com- 
mon law  an  action  lay  against  them,  without  any  regard  to  the 
precept  or  process  (I).  Hence,  where  one  of  the  bail  had  been 
arrested  by  process  out  of  the  Marshalsea,  for  the  purpose  of  satis- 
fying a  judgment  obtained  against  the  principal  in  a  cause,  of  which 
the  Marshalsea  Court  (m)  had  no  jurisdiction  ;  it  was  held,  that  an 
action  for  false  imprisonment  would  lie  against  the  party  who  sued, 
the  marshal  who  directed  the  execution  of  the  process,  and  the 
officer  who  executed  the  same  (n).  ,  There  are  cases  which  have 
expressly  decided  that  the  oflScer  is  liable  for  executing  the  warrant, 
where  the  magistrate  gi-anting  it  had  no  jurisdiction  (o).  Formerly 
in  the  case  of  a  warrant,  illegal  on  the  face  of  it  for  an  excess  of 
jurisdiction  in  the  magistrate,  trespass  was  maintainable  against 
the  committing  magistrate,  although  the  conviction  had  not  been 

(/)  Atkinson  v.  Maiteson,  2  T.  E.  172.  Car.  395  ;  Sill  v.  Bateman,  2  Str.  711 ; 

(g)  Wilson  v.  Tucker,  Salk.  78.  Perkin  v.  Proctor,  2  Wils.  384 ;  Brovm 

(h)  Taylor  v.  Freeman  and  another,  v.  Compton,  8  T.  E.  424  ;  Bxp.  Story,  8 

Glouc.  Lent.  Ass.  1757,  MS.  Exch.  201. 

(i)  Samuel  v.  Buller,  1  Exch.  439.  (m)  Abolished  by  12  &  13  Vict.  o.  101, 

(k)  Parrott  v.  Mumford,  2  Esp.  585.  s.  14. 

(I)  Marshalsea  case,    10  Eep.    76,  a.  {n)  Marshalsea  case,  10  Rep.  68,  b. 

This  principle  has  been  frequently  re-  (o)  Per  Tindal,  0.  J.,  Morrell\.  Mar- 

cogiiized.     See  Nichols  v.  Walker,  Cro.  tin,  3  M.  &  6.  596. 
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quashed  (p)  ;  although  where  the  justice  had  competent  jurisdic- 
tion, his  judgment  was  conclusive,  until  reversed  or  quashed,  and 
the  conviction  could  not  be  controverted  in  evidence  (q).  But  now 
in  neither  case  can  an  action  be  maintained  until  the  conviction 
has  been  quashed  (r).  If  the  conviction  be  subsequently  quashed 
for  want  of  jurisdiction,  trespass  is  the  proper  remedy  (s) ;  if 
on  other  grounds,  but  the  magistrate  had  jurisdiction,  case  (f). 
A  conviction  stated  that  the  plaintiff  had  been  brought  before 
a  magistrate  on  an  information  charging  him  with  having  un- 
lawfully returned  without  a  certificate  to  a  parish  from  whence 
he  had  been  removed,  and  that  upon  that  occasion  he  con- 
fessed himself  guilty ;  it  was  held,  that  this  conviction  was  good 
upon  the  face  of  it,  and  that  it  was  not  necessary  to  sta,te  in  it 
expressly  any  act  of  vagrancy,  it  being  for  the  party  convicted  to 
show  in  his  defence,  that  he  did  not  return  in  a  state  of 
pauperism  (u).  A  magistrate  had  committed  the  plaintiff  for  re- 
examination for  a  period  of  fourteen  days.  The  jury  found  that 
the  commitment  was  hoTid  fide,  and  without  any  improper  motive, 
but  that  the  time  for  which  the  commitment  was  made  was  un- 
reasonable. In  such  case  trespass  is  the  proper  remedy,  and  not 
case ;  for  the  better  opinion  is,  that  such  commitment  is  wholly 
void  (x).  A  magistrate,  who  commits  a  party  in  a  case  where  he 
has  no  jurisdiction,  is  liable  to  an  action  of  trespass ;  but  if  the 
charge  be  of  an  offence  over  which,  if  the  offence  charged  be  true 
in  fact,  the  magistrate  has  jurisdiction,  the  magistrate's  jurisdiction 
cannot  be  made  to  depend  upon  the  truth  or  falsehood  of  the  facts, 
or  upon  the  evidence  being  sufficient  or  insufficient  to  establish 
them  {y).  "  The  question  of  jurisdiction  does  not  depend  on  the 
truth  or  falsehood  of  the  charge  but  upon  its  nature,  it  is  deter- 
minable on  the  commencement  not  at  the  conclusion  of  the  in- 
quiry "  (z).  ''  Where  a  magistrate  has  a  general  jurisdiction  over 
the  subject-matter,  and  a  party  comes  before  him  and  prefers  a 
complaint,  upon  which  the  magistrate  makes  a  mistake  in  thinking 
it  a  case  within  his  authority,  and  grants  a  warrant  which  is  not 
justifiable  in  point  of  law,  the  party  complaining  is  not  liable  as  a 
trespasser,  but  the  only  remedy  against  him  is  by  an  action  upon 
the  case,  if  he  has  acted  maliciously  "  (a). 

Trespass  will  not  lie  against  commissioners  of  bankrupts,  for  a 
commitment  by  them  for  not  answering  to  their  satisfaction  lawful 
questions  proposed  by  them  to  a  party  whom  they  have  authority 

(p)  Groomev.  Forrester,  5  U-kS.  Zli.  (t)  Baylis  v.  Strickland,  1  M.  &  G. 

(j)  Strickland  v.  Wa/rd,  7  T.  R.  633,  '501. 

n.  ;  Fawcett  v.  Fowlis,  7  B.  &  C.  394.  (m)  Mann  v.  Bavers,  3  B.  &  Aid.  103. 

,   (»•)  See  11  &  12  Vict.  c.  44,  s.  2,  post,  (se)  Dams  v.  Capper,  10  B.  &  C.  38. 

p.  854,  as  to  a  constable's  immunity  when  (y)  Cave  v.  Mountain,  1  M.  &  G.  267. 

he  acts  under  a  warrant  issued  without  (2)  Per  Our.,  B.  v.  Bolton,  1  Q.  B.  66. 

jurisdiction.    See  24  Geo.  II.  c.  44,  s.  6,  (a)  Per  Lord  AUnger,  C.  B.,  in  West 

post,  p.  857.  V.  Smallwood,  3  M.  &  W.  420. 

(s)  Jcmes  V.  Ourdmi,  2  Q.  B.  600. 
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to  examine,  and  upon  a  subject  into  which  they  have  authority  to 
inquire  (&).  But  the  commissioners  have  not  authority  to  commit 
a  person  brought  before  them  to  be  examined  for  giving  an  un- 
satisfactory answer  to  an  immaterial  question  (c).  A  witness  sum- 
moned by  commissioners  of  bankrupts,  (under  the  6  Geo.  IV.  c.  16, 
s.  33,)  was  required  by  them  to  read  certain  entries  in  a  ledger, 
and  on  his  refusal  to  do  so  was  committed  by  them  for  refusing  to 
answer  a  question.  It  was  held  that  the  commitment  was  illegal, 
inasmuch  as  the  request  to  read  was  neither  in  form  nor  in  sub- 
stance a  question  (d).  But  the  Court  of  Bankruptcy  is  now  one 
of  record  (e),  with  its  concomitant  power  to  commit  for  contempt, 
&c.  (/) ;  and  a  commissioner  of  bankruptcy,  like  all  other  judges 
of  a  special  and  limited  jurisdiction,  is  now  only  liable  in  trespass 
for  acting  without  the  special  jurisdiction  given  to  him  by  the 
statutes  of  bankruptcy  (g) ;  where  he  is  not  misinformed  as  to  the 
facts  upon  which  the  want  of  jurisdiction  depends  Qi). 

The  clerk  of  a  County  Court  is  a  mere  ministerial  officer  to  carry 
into  effect  the  order  of  the  judge,  and  is  not  liable  in  trespass  for 
the  imprisonment  of  a  party  under  a  wan-ant  signed  and  issued  by 
him  in  the  mere  performance  of  the  duty  cast  upon  him  by  the 
statute,  although  the  order  of  the  judge  upon  which  the  warrant  is 
founded,  is  bad ;  for  he  is  bound  to  obey  the  orders  of  his  superior, 
if  formally  given  (i).  But  the  judge  of  a  County  Court  is  answer- 
able in  an  action  of  trespass  and  false  imprisonment,  for  an  act 
done  by  his  command,  where  he  has  no  jurisdiction,  and  is  not  mis- 
informed as  to  the  facts  on  which  his  jurisdiction  depends  (Jc).  An 
infant  under  the  age  of  seven  years  cannot  incur  the  guilt  of 
felony,  and  therefore  in  an  action  by  his  next  friend  for  false  im- 
prisonment a  plea  of  felony  is  no  defence  (I). 

An  action  for  false  imprisonment  will  lie  against  a  superior 
officer,  where  the  imprisonment  at  first  was  legal,  but  was  after- 
wards aggravated  with  many  circumstances  of  cruelty,  and  con- 
tinued beyond  ordinary  bounds  (m).  So  where  a  captain  of  a 
man-of-war  imprisoned  a  person  three  days  for  a  supposed  breach 
of  duty,  without  hearing  him,  and  then  released  him  without 
bringing  him  to  a  court-martial  (to). 

(J)  Soswell  V.  Impey,  1  B.  &  C.  163.  (h)  See  Oalder  v.  SalMt,  3  Moore's 

(c)  Hxp.  Baxter,  7  B.  &  C.  673.  P.  C.  C.  76. 

(d)  Isaac  v.  Impey,  10  B.  &  C.  442.  (i)  Dews  v.  Eiley,  11  C.  B.  434. 

(e)  12  &  13  Vict.  c.  106,  s.  6  ;  5  &  6  (A)  Houlden  v.  Smilh,  14  Q.  B.  841. 

"f*J,°-„^^^'  ^-  ^^-  (0  l^<^rsh  V.  Loader,  14  C.  B.  (N.  S.) 

(/)  See  Green  v.  ElgU,  5  Q,  B.  99.  535. 
But  a  magistrate  cannot  commit  for  con-  (m)  Wall  v.  M'Namara,  cited  1  T.  R. 

tempt  without  a  warrant.    Mayhew  v.  536. 
J^ocke.'TTa.unt.  63.  (re)  SwMon  v.  MoUou,  cited  1  T.  E. 

(?)  Watson  y.  Bodell,  14  M.  &  W.  57.  537. 
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II.  Statutes  relating  to  the  Action  for  False  Imprisonment. 

%  11  c6  12  Vict.  c.  44,  s.  2,— For  any  act  done  by  a  J.  P.,  "in 
a  matter  of  which  by  law  he  has  not  jurisdiction,  or  in  which  he 
shall  have  exceeded  his  jurisdiction "  (o),  any  person  injured 
thereby,  or  by  any  conviction  {p),  order,  or  warrant  issued  by  such 
justice,  may  maintain  an  action  in  the  same  form  as  he  might  have 
done  before  the  passing  of  the  act  {viz.  trespass  for  false  imprison- 
ment (g)),  without  alleging  malice  or  want  of  reasonable  cause  in 
the  declaration,  provided  that  no  such  action  shall  be  brought  until 
after  the  conviction  or  order  has  been  quashed ; — and  if,  on  a 
warrant  to  appear  before  the  jusnce,  there  has  been  no  such  con- 
viction or  order — or  if  the  warrant  be  for  an  indictable  offence,  and 
a  summons  has  been  duly  served,  and  the  person  summoned  has 
neglected  to  appear — in  such  case  no  action  can  be  maintained 
against  the  justice  for  anything  done  under  the  warrant.  Where 
the  plaintiff  in  trespass  was  convicted  in  a  penalty  (under  the  29 
Car.  II.  c.  7,  s.  1),  by  the  defendant,  a  J.  P.,  and  the  comdction 
ordered  a  distress  of  the  plaintiff's  goods,  which  was  within  the 
justice's  jurisdiction,  and  also  that,  in  default  of  sufficient  distress, 
the  plaintiff  should  be  put  in  the  stocks  for  two  hours,  unless  the 
sum  was  paid  sooner, — which  was  held  to  be  illegal,  and  the  con- 
viction was  quashed  on  that  ground, — it  was  adjudged  that  the 
defendant  was  protected  by  the  first  section,  and  that  the  second 
section  did  not  apply,  the  illegal  alternative  not  having  been  acted 
upon  (r).  But  where  the  warrant  was  to  levy  costs,  the  conviction 
not  mentioning  them,  the  magistrates  v^'ere  held  liable  in  trespass, 
imder  the  above  section  (s). 

By  sect.  3, — Where  the  conviction  is  by  one  justice,  and  the 
warrant  of  distress,  or  commitment  by  another,  the  action  is  to  be 
against  the  convicting  justice.  By  sect.  4,  in  cases  where  a  dis- 
cretionary power  shall  Jbe  given  to  a  J.  P.  by  any  act  or  acts  of 
parliament,  no  action  is  to  be  brought  against  him  for  the  manner 
in  which  he  shall  exercise  his  discretion  in  the  execution  of  such 
power ;  nor,  by  sect.  5,  for  anything  done  in  obedience  to  a  rule 
of  the  Court  of  Queen's  Bench  ;  nor,  by  sect.  6,  for  anything  done 
under  a  warrant,  by  reason  of  any  defect  in  the  conviction  or  order, 
if  the  conviction  or  order  have  been  confirmed  on  appeal.  By 
sect.  8,  no  action  shall  be  brought  against  a  J.  P.  for  anything 
done  by  him  "  in  the  execution  of  his  office,"  (see  fost,  p.  859) 

fo)  Actions  against  justices  for  matters  complete,   see   Massey   v.   Johnson,    12 

within  their -jurisdiction  must  be  in  case,  East,  68  ;  Charter  v.  Qrame,  13  Q.  13. 

and  malice  and  the  want  of  reasonable  or  216. 

probable  cause  must  be  both  alleged  and  (q)  Jones  v.  Gufdon,  2  Q.  B.  600. 

proved.     Sect..].  (»■)  Barton  \.  Bridcnell,  13  Q.  B.  393. 

■  (p  What  is  a  conviction,  and  when  (s)  Lcanj  v.  Patrick,  15  Q.  B.  266. 


V  CL.  n. 


U 


854  IMPEISONMENT. 

unless  it  be  commenced  within  six  calendar  months  next  after  the 
act  complained  of. 

By  sect.  9,—"  No  action  shall  be  commenced^  against  any  such 
justice  (i.  e.  a  justice  acting  in  the  execution  of  his  of3ace),  until  one 
calendar  month  at  least  (iS),  after  notice  in  writing  of  such  intended 
action  shall  have  been  delivered  to  him,  or  left  for  him  at  his  usual 
place  of  abode,  by  the  party  intending  to  commence  such  action,  or 
by  his  attorney  or  agent,  in  which  said  notice  the  cause  of  action, 
and  the  court  in  which  the  same  is  intended  to  be  brought,  shall 
be  clearly  and  explicitly  stated,  and  upon  the  back  thereof  shall  be 
indorsed  the  name  and" place  of  abode  of  the  party  so  intending  to 
sue,  and  also  the  name  and  place  of  abode  or  of  business  of  the 
said  attorney  or  agent,  if  such  notice  have  been  served  by  such 
attorney  or  agent "  (w). 

The  proof  of  notice  of  action  is  a  necessary  part  of  the  plaintiff's 
case,  and  must  be  given  by  him  though  the  want  of  it  be  not  relied 
upon  in  pleading  by  the  defendant  (x). 

The  form  prescribed  by  the  statute  should  be  strictly  adhered 
to  {y).  The  notice  must  specify  the  time  and  place  at  which  the 
act  complained  of  occurred  {z)  ;  it  is  not  enough  that  it  names  the 
day  only ;  and  the  omission  to  specify  the  place  is  not  cured  by 
the  magistrate  pleading  a  tender  of  amends  (a).  It  is  not  neces- 
sary, however,  that  the  form  of  action  should  be  stated  in  the 
notice  (h) ;  but  the  plaintiff  having  given  notice  of  one  form  of 
action  cannot  declare  in  another.  Plaintiff  gave  notice  of  an  action 
on  the  case  for  false  imprisonment,  and  afterwards  brought  an  action 
of  trespass  and  false  imprisonment.  Yates,  J.,  held  the  notice  in- 
sufficient, as  tending  to  mislead  the  J.  P.,  who  might  know  that  an 
action  on  the  case  was  improper,  and  such  whereon  the  plaintiff 
might  be  nonsuited,  and  neglect  to  tender  amends  (c).  But  where 
the  notice  given  was  of  an  action  against  a  magistrate  alone,  it  was 
held  sufficient  to  warrant  proceedings  against  the  magistrate  and 
constable  jointly  {d).     Where  the  subject-matter  is  within  the 

(i)  i.  e.,  exclusive  of  the  day  of  giving  shall  be  commenced  ;  and  such  notice 
the  notice,  and  the  day  of  suing  out  the  shall  be  sufficient,  any  act  or  acts  to  the 
writ.  Young  v.  Higgon,  6  M.  &  "W.  49.  contrary  thereof  notwithstanding. 
"Where  an  act  is  required  by  a  statute  to  (■»)  A  somewhat  similar  enactment  was 
be  done  so  many  days  at  least  before  a  contained  in  the  24  Geo.  II.  u.  44,  s.  1, 
given  event,  the  time  must  be  reckoned,  under  which  the  following  cases  were  de- 
excluding  both  the  day  of  the  act  and  cided. 

that  of  the  event.      R.  v.  Justices  of  (x)  Zatvrcnson  v.  ffUl,  10  Ir.  C.  L.  E. 

Shropshire,  8  A.  &  E.  173  ;  for  the  rule  498. 

is  now  clearly  established,  that  so  ^many  (y)  Lovelace  v.  Curry,  1  T.  R.  631. 

days  "at  the  least,"  mean  so  many  cleai-  (z)  Breese  v.  Jerdein,  4  Q.  B.  585. 

days.     Milchell  v.   Foster,  12  A.  &  E.  (a)  Martins  v.  Upcher,  3  Q.  B.  662. 

472  ;  Chambers  v.  Smith,  12  M.  &  W.  2.  (h)  PricMt  v.  Qratrex,  8  Q.  B.  1020. 

By  the  5  &  6  Vict.  c.  97,  s.  4,  in  all  (c)  StricUamd  v.   Ward,  7  T.  E.  631, 

cases  where  notice  of  action  is  required,  m  notd. 

such  notice  of  action  shall  be  given  one  (cf)  Jones  v.  Simpson,  1  Or.  &  J.  174. 
calendar  month  at  least  before  any  action 
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jurisdiction  of  the  magistrate,  and  he  intends  to  act  as  a  magistrate 
at  the  time,  however  mistaken  he  may  be,  he  is  still  within  the 
protection  of  the  statute.  Hence,  where  one  magistrate  committed 
the  mother  of  a  bastard  to  custody  for  not  filiating ;  it  was  held, 
that  such  magistrate  was  entitled  to  notice,  although  the  18  Eliz. 
c.  3,  s.  2,  only  gave  jurisdiction  in  such  matter  to  two  justices  of 
the  peace  (e).  So  where  a  magistrate  acts  upon  a  subject-matter 
of  complaint  over  which  he  has  authority,  but  which  arises  out  of 
his  jurisdiction,  he  is  entitled  to  notice  (/).     See  post,  p.  859. 

A  notice  written  by  the  attorney,  and  signed  by  him  thus  : 
"  Given  under  my  hand  at  Durham ;"  was  held  insufficient,  because 
it  did  not  expressly  state  that  Durham  was  the  place  of  the  attor- 
ney's residence  (g).  But  a  notic^  indorsed  with  the  name  of  the 
plaintiff's  attorney,  with  the  addition  of  the  words  "  of  Birming- 
ham," has  been  held  sufficiently  descriptive  of  the  attorney's  place 
of  abode  (A,).  A  description  of  an  attorney  as  of  "New  Inn, 
London,"  New  Inn  being  in  Westminster,  was  held  ill  (i).  So  it  is 
sufficient  in  indorsing  the  attorney's  name  to  put  the  initial  only 
of  his  christian  name  :  as  where  the  indorsement  was  thus,  "  D. 
Shuter,"  with  the  place  of  abode  in  words  at  length  (Jc).  So  where 
one  christian  name  was  omitted  (I).  So  where  the  notice  was 
signed  in  the  name  of  the  firm  "  Donne  and  Cox  "  (m).  The  service 
need  not  be  made  by  the  attorney  himself ;  service  by  his  clerk  is 
sufficient  (n). 

By  sect.  11, — Such  J.  P.  may,  after  notice  and  before  action, 
tender  amends  to  the  party  complaining,  or  to  his  attorney ;  and 
after  action  has  been  commenced,  and  at  any  time  before  issue 
joined,  the  defendant,  if  he  have  not  made  any  tender,  or  in  ad- 
dition to  such  tender,  may  pay  into  court  such  sum  of  money  as 
he  thinks  fit ;  which  tender  and  payment,  or  either  of  them,  may 
be  given  in  evidence  at  the  trial  under  the  general  issue,  and  if  the 
jury  are  of  opinion  that  the  plaintiff  is  entitled  to  no  more  damages 
than  the  sum  so  tendered  or  paid,  or  so  tendered  and  paid,  they 
shall  give  a  verdict  for  the  defendant,  and  the  plaintiff  shall  not  be 
at  liberty  to  elect  to  be  nonsuited,  &c. 

By  sect.  12, — If  at  the  trial  the  plaintiff  shall  not  prove  that  the 
action  was  commenced  within  the  time  limited,  or  that  such  notice 
was  given  one  calendar  month  before  action,  or  if  he  shall  not 
prove  the  cause  of  action  stated  in  such  notice,  or  that  it  arose  in 
the  place  laid  as  the  venue,  the  plaintiff  shall  be  nonsuit,  or  the 
jury  shall  give  a  verdict  for  the  defendant. 

(e)  Weller  v.  Take,  9  East,  364.  (k)  MayJiew  v.  ZooJce,  7  Taunt.  63. 

(/)  Prestidge  v.  Woodman,  1  B.  &  C.  (I)  James  v.  Svnft,  4  B.  &  C.  681. 

12.  (m)  Wood  V.  FolKott,  3  B.  &  P.  552,  n. 

\g)  Baylor  v.  Fmvneh,  3  Doug.  178.  (n)  Morgan ,  v.   LMch,  10  M.  &  "W. 


(A)  Oshorn  v.  Gcmgh,  3  B.  &  P.  551.  568. 

(i)  SUa/rs  v.  Bmith,  6  Esp.  138. 
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By  sect.  13,  in  cases  where  the  plaintiff  is  entitled  to  recover  if 
he  shall  prove  the  payment  of  any  penalty,  &c.,  as  parcel  oi  the 
damages  he  seeks  to  recover,  or  that  he  was  imprisoned,  he  shall 
not  be  entitled  to  recover  the  amount  of  such  penalty  or  more  than 
2c?  as  damages  for  the  imprisonment,  or  any  costs,  if  it  be  proved 
that  he  was  actually  guilty  of  the  offence  of  which  he  was  con- 
victed, or  that  he  was  liable  by  law  to  pay  the  sum  he  was  ordered 
to  pay,  and  (as  to  the  imprisonment)  that  he  had  undergone  no 
greater  punishment  than  that  assigned  by  law  for  the  offence  of 
which  he  was  convicted,  or  for .  non-payment  of  the  sum  he' was 
ordered  to  pay. 

By  24  Geo.  II.  c.  44,  s.  6,—"  No  action  (p)  shall  be  brought 
against  any  constable,  headborough,  or  other  officer,  or  against  any 
person  acting  by  his  order  and  in  his  aid,  for  any  thing  done  in 
obedience  to  any  warrant  under  the  hand  or  seal  of  any  J.  P.  (p), 
until  demand  has  been  made  or  left  at  the  usual  place  of  his  abode, 
by  the  party  intending  to  bring  such  action,  or  by  his  attorney  or 
agent,  in  writing,  signed  by  the  party  demanding  the  same,  of  the 
pei-usal  and  copy  of  such  warrant,  and  the  same  has  been  refused 
or  neglected  for  six  days  after  .such  demand :  and  in  case,  after  such 
demand  and  compliance  therewith,  any  action  be  brought  against 
such  constable,  &c.  for  aiiy  such  cause  as  aforesaid,  without  making 
the  J.  P.  who  signed  or  sealed  the  wan-ant,  defendant,  on  produc- 
tion and  proof  of  such  warrant  at  the  trial,  the  jury  shall  give  their 
verdict  for  the  defendant,  notwithstanding  any  defect  of  jurisdiction 
in  such  J.  P. ;  and  if  such  action  be  brought  jointly  against  such 
J.  P.  and  such  constable,  &c.,  then,  on  proof  of  such  warrant,  the 
jury  shall  find  for  such  constable,  &c.,  notwithstanding  such  defect 
of  jurisdiction;  and  if  the  verdict  be  given  against  the  J.  P.,  the 
plaintiff  shall,  recover  his  costs  against  him,  to  be  taxed  in  such 
manner  as  to  include  the  costs  which  the  plaintiff  is  liable  to  pay 
to  the  defendant  for  whom  such  verdict  is  found  (g).  A  similar 
protection  is  extended  to  messengers  acting  in  obedience  to  war- 
rants of  commissioners  of  bankrupts,  by  12  &  13  Vict.  c.  306,  s. 
107;  but  under  a  warrant  to  seize  the  goods  or  person  of  A., 
the  messenger  is  not  protected  by  it  in  seizing  the  goods  or 
person  of  B.  (r). 

(o)  The  word  "action "here  does  not  which  means  to  protect  those  officers 

apply  to  a  proceeding  "  in  rem,"  such  as  only,  who  are  hound  to  execute  warrants 

replevin.     Fletcher  v.  Wilkins,  6  East,  directed  to  them,  as  constables,  &c.    JEn- 

283.  tic?c  V.  Carrington,  2  Wils.  290. 

(p)  A  Secretary  of  State  is  not  a  jus-  (q)  This  section   extends  {senibU),  to 

tice  of  the  peace  within  the  statute,  and,  actions  of  assumpsit   to    recover  bS,ck 

therefore,  his  warrant,  if  had,  will  not  money  illegally  extorted.    Walerhame  v. 

■justify  the  officer  who  executes  it,  nor  is  Keen,  4  B.  &  C.  200  ;   hut  see  Feltham 

■it  necessary  to  demanda  copy  of  the  war-  v.  2'ern/,  Bull.  N.  P.  24.  * 

rant  before  the  bringing  of  an  action.   So  (r)  Uvmdayy.  Stubbs,  10  C.  B.  432. 

fi  king's  officer  is  not  within  the  statute, 
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Cliurchwardens  (s),  and  overseers  of  the  poor  (t),  acting  under 
a  magistrate's  warrant  of  distress  for  a  poor's  rate,  are  within  the 
meaning  of  the  words  "  other  officer  "  in  the  statute  24  Geo.  II. 
c.  44,  and  consequently  entitled  to  the  protection  which  it  affords, 
when  sued  in  those  actions  to  which  the  statute  extends,  e.  g,.  tres- 
pass, _&c.  So  is  a  gaoler  {u)-.  A  duplicate  original  of  demand  is 
sufficient  evidence  (a;) ;  and  if  signed  by  the  attorney,  is  sufficient 
within  the  meaning  of  the  section  {y) ;  and  may  be  left  by  his 
clerk  {z).  A  constable  is  within  the  protection  of  the  above 
section,  who  has  complied  with  the  plaintiff's  demand  before 
action,  though  not  within"  six  days  after  demand  {a).  Where  on  a 
demand  of  perusal  and  a  copy  of  the  warrant,  the  defendant  gave 
a  copy,  saying,  as  the  fact  was,  thUt  the  original  was  in  the  hands 
of  the  gaoler,  and  the  plaintiff's  agent  made  no  objection,  it  was 
held,  that  the  plaintiff  had,  by  his  conduct,  dispensed  with  a  literal 
compliance  with  the  statute  (6).  But  where  the  constable  did  not 
comply  with  the  demand,  although  the  plaintiff  had  received  a 
copy  of  the  warrant  from  other  parties,  it  was  held,  that  the  con- 
stable was  not  within  the  protection  of  the  section,  although  the 
justice  was  joined  with  him  in  the  action  (c).  A  demand  of 
perusal  and  copy  within  three  days  is  good  (d). 

The  officer  must  prove  that  he  acted  in  obedience  to  the  warrant; 
and  where  the  J.  P.  cannot  be  liable,  the  officer  is  not  entitled  to 
the  protection  of  the  above  section.  "  The  act  was  meant  to 
make  the  justice  liable  instead  of  the  officer :  where,  therefore,  the 
officer  makes  such  a  mistake  as  will  not  make  the  justice  liable, 
the  officer  cannot  be  excused  "  (e).  Hence,  an  officer  executing  a 
warrant  of  a  justice  of  Norfolk  at  large,  in  the  county  of  the  city 
of  Norwich,  was  held  not  to  be  justifiable  (/).  So  where,  under  a 
warrant  to  take  up  loose  and  disorderly  persons,  the  constable  took 
up  a  woman  of  chai"acter  (g).  So  where  the  warrant  was  to  take 
up  the  authors,  printers,  and  publishers  of  a  libel,  and  the  officers 
took  up  persons  who  did  not  fall  under  any  of  those  descriptions  (h). 
So  where,  under  a  warrant  against  the  goods  of  A.,  the  defendant, 
an  overseer,'  took  goods  already  in  the  hands  of  the  bailiff  of  A.'s 
landlord  as  a  distress  for  rent  (i).  A  perusal  and  copy  of  the  war- 
rant need  not  be  demanded  where  the  officer  does  not  act  within 
his  jurisdiction  in  obedience  to  the  warrant  (Jc).  But  if  the  officer 
act  in  obedience  to  the  warrant,  it  is  immaterial  whether  the  war- 

(s)  ffarper  v.  Carr,  7  T.  E.  271.  (e)  Money  v.  Leach,  3  Burr.  1766  ;  1 

(i!)  Nutting  v.  JacTcson,  Bull.  N.  P.  24.  W.  Bl.  555  ;  Milton  v.  Ch-een,   5  East, 

(u)  Butt  V.  Newman,  1  Gow.  97.  233  ;  Bell  v.  Oakley,  2  M.  &  S.  269. 

{xj  Jory  V.  Orehaa-d,  2  B.  &  P.  39.  (/)  Anon.,  cited  1  "W.  Bl.  563. 

iy)  lb.  per  Buller,  J.  (g)  Dawson  v.  ClerJc,  cited  1  IV.  Bl. 

(s)  Clark  v.  Woods,  2  Exch.  395.  £63. 

{a)  Jones  v.  Vaughan,  5  last,  446.  (7i)  Money  v.  LeaeJi,  3  Burr.  1766.  ■ 

(J)  Atkins  V.  Kilhy,  11  A.  &  E.  777.  (i)  Kay  v.  Grover,  7  Bingh.  312. 

(c)  Clark  v.  Woods,  2  Ex.  395.  ■    (k)  Per  Parke,  B.,  Gladwell  t.  Blake, 

(d)  Collins  T.  Rose,  5  M.  &  "W.  .194.  1  C.  M.  &  K.  645, 
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rant  be  legal  or  not.  If  the  warrant  direct  the  officer  to  seize 
"  stolen  goods,"  and  he  seizes  goods  which  fall  within  the  descrip- 
tion contained  in  the  warrant  in  other  respects,  although,  they  turn 
out  not  to  be  stolen,  he  is  still  under  the  protection  of  the  statute  {I). 
Seem,  if  the  warrant  specifies  the  goods  (m). 

By  sect.  8,— No  action  shdll  be  brought  against  any  constable, 
&c.,  for  anything  done  in  the  execution  of  his  office,  unless  com- 
menced within  six  calendar  months  after  the  act  committed.  This 
section  is  more  extensive  in  its  protection  than  the  sixth,  for  under 
it  a  constable  is  protected,  although  he  do  not  act  "in  obedience 
to  "  a  warrant.  A  constable  acting  under  a  warrant  commanding 
him  to  take  the  goods  of  A.,  took  the  goods  of  B.,  believing  them 
to  belong  to  A. :  it  was  held,  that  he  was  entitled,  to  the  protection 
of  this  section,  and  that  an  action  against  him  must  be  brought 
within  six  calendar  months  (to). — "Partonv.  Williams  ipomts  out 
the  precise  distinction  between  the  two  sections  of  the  24  Geo.  II. 
c.  44,  and  discriminates  between  the  absolute  protection  given  by 
the  eighth  section  and  the  minor  degree  of  protection  afforded  by 
the  sixth ; "  per  Talfourd,  J.  (p).  In  one  case  (p)  it  was  held,  that 
the  section  did  not  protect  a  constable  acting  without  a  warrant, 
but  this  case  was  commented  on  in  a  succeeding  case  (q) ;  and  in 
a  later  case  (r),  it  was  held,  that  the  constable  of  W.,  acting  under 
a  warrant  directed  to  the  constable  of  D.,  was  within  the  section  (s). 

Where  a  constable  was  appointed  under  a  local  act,  which  gave 
a  notice  of  twenty-one  days  before  action  could  be  brought  for  any 
thing  done  in  pursuance  of  the  act,  and  executed  a  warrant  under 
the  powers  of  another  general  act  of  parliament  which  gave  no  such 
protection,  he  was  held  not  to  be  entitled  to  notice  of  action  {t). 

If  a  man  be  imprisoned  by  a  warrant  of  a  J.  P.  on  the  1st  day  of 
Januaiy,  and  kept  in  prison  till  the  1st  day  of  February,  he  may 
bring  his  action  within  six  months  after  the  1st  of  February,  for 
the  whole  is  one  entire  trespass  (u).  "  Every  continuance  of  the 
imprisonment  is,  in  point  of  law,  a  new  imprisonment ;"  per  Bayley, 
J.  («) ;  in  which  case  the  question  was  moved,  whether  the  last  day 
of  the  imprisonment  was  to  be  considered  as  inclusive  or  exclusive. 
The  month's  imprisonment  terminated  on  the  14th  of  December, 
and  the  writ  was  sued  out  on  the  14th  of  June  following ;  it  was 
held,  that  the  14th  of  December  ought  to  be  excluded  in  computing 
the  six  months,  and  consequently  that  the  action  was  commenced 

(Z)  Price  v.  Messenger,  2  B.  &  P.  158.  (r)  Freegard  v.  Sames,  7  Exch.  827. 

(m)  Crosier  v.  Cvrndley,  6  B.  &  C.  232.  (s)  See  Ballinger  v.  Ferris,  1  M.  AAV. 

(n)  Partrni  v.  Williams,  3  B.  &  Aid.  628. 
330  ;  Smith  v.  Wiltshire,  2  B.  &  B.  619,  (l!)  Shatwell  v.  Hall,  10  M.  &  "W.  523. 

MO.  \u)  Piekersgill  v.  Palmer,  Bull.  N.  P. 

(o)  Mmday  v.  Stubhs,  10  C.  B.  440.  24. 

{p)  PostlethwaiiBY.  CHhsm,,  SEsp.  226.  (x)  Hardy  v.  Uyle,  9  B.  &  C.  609.  See 

(cj)  i'artowv.  PF»ZZM?w,3B.&Ald.330.  further,  ojife,  p.  855,  n. 


IMPEISONMENT.  859 

in  due  tiirie.  But  if  the  plai^tiff  give  notice  during  the  imprison- 
ment he  must  commence  the  action  within  siic  months  from  that 
time  (y).  ,,  ,  ' 

Where  a  statutory  protection  is  given  to  persons  having  acted 
"  in  pursuance  of  "  or  "  in  execution  of  or  tmder  the  authority  of  " 
a  statute,^e.gr.  by  entitling  them  to  notice  of  action,  or  a  verdict, 
if  tender  of  amends  be  made,  &c. — a  party  is  entitled  to  the  pro- 
tection, if  he  believe,  bond  fide  and  reasonably,  i.e.  with  some 
colour  of  reason,  arid  as  distinguished  from  mere  caprice,  that  he  is 
acting  in  pursuance  or  in  execution  of  the  statute  (z).  If  the  party 
acted  under  a  reasonable  though  niistaken  persuasion,  from  ap- 
pearances, that  the  facts  were  such  as  made  his  proceeding 
justifiable  by  the  statute,  he  is  entitled  to  protection,  though  the 
real  facts  were  such  that  the  statute  clearly  affords  no  justifica- 
tion (a).  So  where  a  magistrate,  with  some  colour  of  reason,  and 
bond  fide  believing  that  he  is  acting  in  pursuance  of  his  lawful 
authority,  proceeds  illegally,  or  exceeds  his  jurisdiction  (&). 
Reasonableness  is  in  fact  an  ingredient  in  enabling  the  court  (or 
the  jury)  to  arrive  at  a  conclusion  as  to  the  bona  fides  of  the 
party  (c).  "  It  is  not,  however,  because  a  man  chooses  to  think 
himself  acting  under  a  statute,  that  he  can  by  such  mere  fancy 
of  his  own  protect  himself  in  an  action  "  (d).  If  the  act  done  is 
such,  that  no  reasonable  man  could,  in  doing  it,  be  supposed  to 
have  acted  bond  fide,  he  is  not  entitled  to  -the  protection,  as 
where  the  5  &  6  Will.  IV.  c.  59,  gave  authority  to  the  owner 
of  a  horse  to  give  in  charge  a  person  guilty  of  cruelty  towards  it, 
and  the  defendant,  the  son  of  the  owner,  gave  the  party  in  charge, 
it  was  held,  that  he  must  be  taken  to  know  the  law,  and  could  not 
haye  any  reasonable  ground  for  believing  himself  to  be  the  owner, 
and  therefore  was  not  protected  (e).  In  that  case,  it  will  be  observed, 
the  defendant  must  have  known  he  did  not  fill  the  character  em- 
powered by  the  act  then, in  question  to  take  persons  into  cus- 
tody. Where,  however,  the  defendant  may  or  may  not  fill  the 
character,  as  where  an  act  empowered  the  o'svner  of  property  in- 
jured, "  or  his  servant,  or  any  one  authorized  by  him,"  to  take  per- 
sons into  custody,  it  is  a  question  for  the  jury,  in  addition  to  the 
defendant's  bona  fides  generally,  (or  rather,  perhaps,  as  a  necessary 
ingredient  in  it  (/)),  whether  he  reasonably  believed  himself  to  fill 
that  character ;  to  have  had  the  owner's  authority,  &c.  (g).  Bona 
fides  and  reasonable  belief  are  questions  for  the  jury  under  all  the 
circumstances,  if  there  be  any  evidence  of  them,  and  the  plaintiff 

iy)  Weston  V.  Fournier,  14  East,  492.  (d)  Per  Patteson,  J.,  in  Canny.  Clfp- 

(s)  Booth  V.  Clive,  10  C.  B.  827.  perlon,  10  A.  &  E.  582. 

(a)  Cann  v.  OHpperion,  10  A.  &  E.  (c)  Hopkins  v.  Crowe,  4  A.  &  E,  774. 
582  (/)  Seeper  Maide,  J.,  Read  v.  Coker, 

(b)  Hazeldine  v.  drove,  3  Q.  B.  997.  13  C.  B.  863. 

(c)  Per   Rolfe,    B.,    Horn  v.   Thorn-  (g)  Kine  v.  Everslied,  10  Q.  B.  143. 
lorough,  3  Exch.  850. 
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desires  the  opinion  of  the  jury  to  be  taken  on  them,  although  it  is 
very  common  to  submit  them  to  the  judge  first  on  an  application 
for  a  nonsuit.  And  if  the  plaintiff,  on  such  application  being 
made,  does  not  desire  the  matter  to  be  submitted  to  the  jury,  he 
must  abide  by  the  decision  of  the  judge,  if  the  court  shall  think  it 
warranted  by  the  evidence  Qi). 

The  SSrd  section  of  the  24  &  25  Vict.  c.  99  (the  act  for  consoli- 
dating the  law  against  offences  relating  to  the  coin)  requires  a 
month's  notice  of  action  to  be  given  before  bringing  an  action 
against  any  person  for  anything  done  in  pursuance  of  that  act. 
In  order  to  entitle  a  party  to  notice  of  action  under  this  statute, 
it  is  enough  if  he  really  believes  that  the  facts  existed  which  would 
bring  the  case  within  the  statute^  and  if  he  honestly  intends  to 
put  the  law  in  force,  although  there  is  no  reasonable  cause  for  such 
belief  (i). 

So  the  47th  section  of  6  &  7  Vict.  c.  86  (the  Hackney  Carriage 
Act)  entitles  a  party  sued  for  anything  done  under  the  act  to  notice 
of  action,  but  to  entitle  him  to  such  notice  he  must  honestly  intend 
to  put  the  law  in  motion,  and  really  believe  in  the  existence  of  a 
state  of  facts  which  if  they  existed  would  justify  him  under  the 
statute  in  doing  the  act  for  which  he  is  sued  Qc). 

And  this  last  is  now  well  settled  as  being  the  test  whether  a 
defendant  is  entitled  to  notice  of  action  in  respect  of  a  thing  done 
pursuant  to  a  statute  (I). 


III.  Of  the  Pleadings. 

Venue.— By  21  Jac.  I.  c.  12,  s.  5,— If  any  action  for  false  im- 
prisonment shall  be  brought  against  any  mayor,  or  bailiff  of  city 
or  town  corporate,  headborough,  portreeve,  constable,  tithing-man, 
churchwarden,  or  overseer  of  the  poor,  and  their  deputies,  or  any 
other  (who  in  their  aid,  or  by  their  commandment,  shall  do  any- 
thing concerning  their  office),  concerning  anything  by  them  done 
by  virtue  of  their  office,  such  action  shall  be  laid  within  the  county 
where  the  trespass  was  committed,  and  not  elsewhere  ;  and  if,  upon 
the  trial,  the  plaintiff  shall  not  prove  that  the  trespass  was  com- 
mitted within  the  county  where  the  action  is  laid,  then  the  jury 
shall  find  the  defendant,  without  any  regard  to  the  plaintiff's  evi- 
dence, not  Guilty.  The  provisions  of  the  preceding  statute  were, 
by  42  Geo.  III.  c.  85,  s.  6,  extended  to  all  persons  holding  a  public 
employment,  or  any  office,  civil  or  military,  either  in  or  out  of  the 
kingdom,  and  who,  by  virtue  of  such  employment,  have  power  to 
commit  persons  to  safe  custody ;  provided,  that  where  any  action 

(h)  Hazeldiney.  Grove,  3  Q.  B.  997.  Qc)  IIeaihT.Brewer,l5C.B.(TS.B.)iiiZ. 

,-J^l  f'^''™»»'i  •>'■  Seneschal,   13   C.  B.  (I)  Roberts  v.  Orchard,  33  L.  J.  Ex. 

(K.  S.)  392 ;  32  L.  J.,  0.  P.  43.  66,  in  error. 
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shall  be  brought  against  such  persons  in  the  kingdom,  for  anything 
done  out  of  the  kingdom,  the  plaintiff  may  lay  the  act  to  have  been 
done  in  "Westminster,  or  in  any  county  where  the  defendant  shall 
reside.  In  actions  against  justices  of  the  peace,  the  venue  must  be 
laid  in  the  county  where  the  act  complained  of  was  committed, 
11  &  12  Vict.  c.  44,  s.  10.  If,  since  the  division  of  the  county  of 
Lancaster  (by  3  &  4  Will.  IV.  c.  71,  s.  4),  the  venue  in  .such  an 
action  be  laid  in  "  the  southern  division,"  but  it  appear  that  the 
cause  of  action  arose  in  "the  northern  division,"  the  defendant 
will  be  entitled  to  a  verdict  (m). 

The  general  issue  to  an  action  for  false  imprisonment  is.  Not 
Guilty.  By  21  Jac.  I.  c.  12,  s.  5,  in  -an  action  upon  the  case, 
trespass,  battery,  or  false  imprisSbment,  against  a  mayor,  bailiff, 
constable,  &c.,  for  anything  done  by  virtue  of  their  offices,  or 
against  any  other  persons  acting  in  their  aid,  and  by  their  command, 
concerning  their  offices,  the  defendant  may  plead  the  general  issue, 
and  give  the  special  matter  in  evidence.  By  42  Geo.  III.  c.  85, 
s.  6,  the  provisions  of  the  preceding  statute  were  extended  to  all 
persons  holding  a  public  employment  or  office,  civil  or  military, 
who,  by  virtue  of  such  employment,  have  power  to  commit  persons 
to  safe  custody.  By  11  &  12  Vict.  c.  44,  s.  10,  justices  of  the 
peace  have  the  like  privilege.  But  by  21  PI.  E.,  T.  T.  1853,  unless 
the  defendant  insert  in  the  margin  of  such  plea  the  words,  "  by 
statute,"  together  with  the  year  or  years  of  the  reign  in  which  the 
act  or  acts  were  passed,  and  the  chapter  and  section  of  each  act, 
specifying  whether  they  are  public  or  otherwise,  such  plea  is  to  be 
taken  not  to  have  been  pleaded  by  virtue  of  any  act  of  parliament. 
The  plea  of  the  general  issue,  "by  statute,"  cannot  be  pleaded 
together  with  special  pleas  (n).  "Where  a  statute  enables  the  de- 
fendant to  plead  the  general  issue,  and  give  the  special  matter  in 
evidence,  the  plea  of  Not  Guilty,  so  pleaded,  is  not  affected  by  the 
pleading  rules  of  T.  T.  1853 ;  but  puts  in  issue  not  only  the  de- 
fences peculiar  to  the  statute,  but  all  that  would  have  arisen  at 
common  law  (o).  In  other  cases,  matter  of  justification  must  be 
pleaded  specially  (p). 

Every  plea  of  justification  must  admit  the  trespass.  To  an  ac^ 
tion  for  false  imprisonment  brought  by  A.  against  B,,  C.  and  D., 
they  pleaded  a  plea  of  justification,  under  process,  wherein  B.  said, 
that  he,  as  attorney  for  the  plaintiff  in  the  original  action,  delivered 
the  warrant  made  by  the  sheriff  upon  the  process  to  C.  and  D.  as 
his  bailiffs,  to  be  executed  in  due  form  of  law,  and  that  0.  and  D. 
thereupon  ari-ested  the  plaintiff  A.,  and  detained  him  in  prison. 
This  was  held  to  be  a  sufficient  admission  by  B.  of  the  trespass, 

(m)  Atkinsonv.JTornhj,  2  C.&K.SS5.  (o)  Ross  v.  Oliflmi,  11  A.  &  E.  631. 

(n)  Legge  v.  Bm/d,  1  M.  &  G.  898  ;  See  WiUiaTns  v.  Jones,  11  A.  &  E.  643. 

see  ante,  tit.   "Assault  and  Battery,"  (p)  Coomer  v.  Latham,  16  M.  &  W, 
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for  the  pui-pose  of  his  justification;  for  he  who  commands,  or 
directs  another  to  do  a  trespass  is  guilty  of  the  trespass,  if  done  by 
the  other  person  pursuant  to  Ms  direction  (q). 

To  trespass  for  fallse  imprisonment^  the  defendant  may  plead  that 
he  did  it  by  lawful  authority.  ■  R  is  a  general  rule  of  pleading,  that 
where  a  parfy  justifies  a  trespass  under  an  authority  given,  he  niust 
show  that  authority  (r).  '  There  is  a  difference,  however,  in  this 
respectj  where  the  justification  is  under  judicial  "process,  between 
the  party  to  the  cause,  or  a  mere  stranger,  and  the  ofiicer  who 
executes  the  process  of  the  court.  The  party  to  the  cause,  or  mere 
stranger,  must  set  forth  in  their  plea  the  judgment  (s),  as  well  as 
the  writ ;  but  the  ofiicer  tieed  only  show  the  writ  under  which  he 
acted,  for  he  is  bound  to  execute  the  process  of  the  court,  having 
competent  jurisdiction,  without  inquiring  after  the  judgrnent  (t). 
And  it  is  to  be  observed,  that  where  the  party  to  the  cause  and 
the  ofiicer  join  in  pleading,  the  plea  must  contain  all  the  requisites 
which  would  be  necessary  in  case  they  had'  pleaded  separately; 
for  it  is  a  general  rule,  that  where  two  or  more  join  in  a  defence, 
although  the  justification  may  be  sufficient  for  one  or  more,  yet  if 
it  be  not  sufficient  for  the  rest,  it  will  be  bad  as  to  all  the  defend- 
ants (tt).  Where  final  process,  e.g.,  a  fi.  fa.  or  ca.  sa.,  issues,  a 
return  is  not  necessary  (x) ;  consequently,  it  is  not  necessary  to 
allege  that  such  process  was  returned  (i/),  unless  any  ulterior  pro- 
cess in  execution  is  to  be  resorted  to,  to  complete  the  justification, 
there  it  may  be  necessary  to  show  to  the  court  the  return  of  the 
prior  writ,  in  order  to  warrant  the  issuing  of  the  other  (0).  But  an 
officer  who  justifies  under  process,  which  he  ought  to  return  (and 
all  mesne  process  ought  to  be  returned),  must  show  that  such  pro- 
cess was  returned  (a).  "  There  is  a  difference,  however,  betweeii 
the  principal  officer,  to  whom  the  writ  is  directed,  and  a  subordi- 
nate officer ;  the  former  shall  not  justify  under  the  process,  unless  ' 
he  has  obeyed  the  order  of  the  court  in  retiirning  it;  otherwise,  it 
is  of  one  who  has  n6t  the  power  to  procure  a  return  to  be  made." 
Per  Holt,  G.  J.  {b).  ■        ■ 

Such  are  the  rules  of  pleading,  where  the  justification  is  founded 
on  process  out  of  the  superior  courts  :  but  in  justifying  under  pro- 
cess issuing'  but  of  inferior  courts  greater  strictness  is  required ; 
as,  1.  The  nature  and  extent  of  the  jurisdiction  of  the  court  below 

{q)  Mwev.  Titlte,  WiMe^,  li.  (u)  PhiUipi  v.  Biron,   1    Str.   £09; 

(r)  1  Inst  283,  a. ;  Matthews  v.  Cary,  Smith  v.  Bouchier,  2  Str.  998  ;  Middle- 

8  Mod.,  137  ;  Garth.  73.  ton  v.  Price,  2  Str.  1184. 

{s)  Per  Holt,  C.  J.,  BrUton  v.  Cole,  (x)  Soe' s  case,  5 'Ka^.  90."    ' 

-Cai-th.  443  ;  Salk.  409.  {y)  Sowland  v.  Veale,  Cowp.  18,  reoog- 

{t)  Turner   v.    Felgate,    1    Lev.    95  ;  nized  in  Cheasley  v.  Barnes,  10  East,  73. 

Cotes  V.  Michill,  3  Lev.  20 ;  and  there-  (s)  Per  Lord  Elleriborough,  S.  O. 

fore,  if  the  process  be  of  an  inferior  court  (a)  Middletm  v.  Priee,  Str.  1184. 

the  jurisdiction  must  be  shown.    Morrell  (6)  Freeman  v.  Blewett,   Ld.   Eaym. 

V.  Martin,  3  M.  &  G.  681.  634 ;  Britton  v.  Cole,  Sali.  409,  ace. 
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ought  to  be  set  forth,  for  the  judges  of  the  superior  courts  are  not 
bound  to  take  cognisance  of  it  (c).  2.  It  ought  to  be  stated  that 
the  cause  of  action  below  arose  within  the  jurisdiction  of  the  court 
belo.w  (d).  Merely  setting  out  in  the  plea  the  declaration  in  the 
court  below,  containing  an  averment  that  the  cause  of  action  ai'ose 
within  the  jurisdiction,  is  not  sufficient,  for  such  averment  is  not 
traversable  (e).  There  is  no  distinction  between  an  officer  of  the 
court  below  and  a  party  to  the  cause  below  in  these  respects; 
Mcn-se  v.  James,  Willes,  128;  where  it  was  held,  that  though  an 
officer  may  justify  under  erroneous  process,  yet  it  must  appear 
that  the  process  issued  in  a  cause  wherein  the  court  below  had 
jurisdiction  (/)  :  It  is  not,  however,  necessary  to  set  forth  the  cause 
of  action ;  Rowland  v.  Veale,  Cowp.  18,  recognized  in  Belk  v. 
Broadhent,  3  T.  R  183,  where  the  same  doctrine  was  applied  to  a 
justification  under  mesne  process  issuing  out  of  a  superior  court, 
and  in  which  the  defendant  merely  stated,  that  the  writ  upon 
which  the  plaintiff  had  been  arrested  had  been  issued  upon  an 
affidavit  to  hold  to  bail,  without  stating  any  cause  of  action  for 
which  the  plaintiff  was  liable  to  be  arrested.  3.  Before  the  time 
of  Charles  the  Second,  it  was  necessary  to  set  forth  the  proceedings 
in  the  inferior  court  at  length  {g) ;  but  now  they  may  be  set  out 
shortly  with  a  taliter  processum  estQi).  Where,  however,  a  party 
justifies  under  process,,  to  the  legality  of  which  some  pjrecedent 
process  is  necessary,  ah  allegation  that  the  precedent  process  duly 
issued  must  be  made  (i) ;  or  the  plea  must  be  so  framed  that  the 
court  may  fairly  intend  that  the  precedent  process  duly  issued  (7c). 

In  justifying  a  trespass  under  the  process  of  a  foreign  court, 
it  seems  that  the  plea  should  be  framed  in  analogy  to  similar 
justifications  under  the  process  of  our  inferior  courts;  a  plea 
which  only  stated  that  the  court  abroad  was  governed  by  foreign 
laws,  that  the  property  seized  was  within  its  jurisdiction,  that 
certain  legal  proceedings  were  had,  according  to  such  foreign 
laws,  against  the  property  in  questioUj  in  such  court  having  compe- 
tent jurisdiction  in  that  behalf,  et  taliter  processum,  &c.,  that  the 
defendant  was  ordered,  by  the  said  court  having; competent  authority 
in  that  behalf,  to  seize  the  property,  was  held  bad,  on  special  de- 
murrer, ,  as  being  too  general,  and  not  giving  the  plaintiff  notice, 
whether  the  defendant  justified  as  an  officer  of  the  court,  or  party 
to  the  cause,,  or  of  what  nature  the  charge  was,  or  by  whom  insti- 
tuted, or  what  the  order  of  seizure  was,  whether  absolute  or 
quousque,  &c.  (l). 

'  (c)  Moravia  v.  'Slbpef,  Willes,  87.  (g)  Jolmsori  v.  Warner,  Willea,  53'0,  n, 

(d)  Evatisv.  Mwakley,  4.  Taunt.  50.  {h}  Patrick  \:  Johns<m,  3- Ley.  403;  1 

(«)  Adney  v.  Vemrnii  3  Lev.  2'43.  '  Wins.  ,^aund.  92,  n.  (2). 

(/)■  See  M(yrreU  v.  Martm,  3  M.  &'G.  \i)  See  Bruce,  v.  Wait,  1  M.  &  G.  1.    , 

581 ;  Andrews  r.  Man'ria,  1  Q.  B.  3 ;  (h)  TitUy  t.  Foxall,  Willes,  688. 

Carratt  r.  MorUy,  1   Q.   B.   18  ;   and  '  W  Oollett  v.  Lord  Keith,  2  East,  260, 

cases  cited  ante,  pp.  850,  851. 
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Process  ought  to  describe  accurately  the  party  against  whom  it 
is  issued  and  the  arrest  of  A.  B.  cannot  generally  be  justified  under 
a  writ  sued  out  against  C.B.  (m)  (see  ante,  p.  846).  But  it  is  sufficient 
to  allege  in  the  plea  a  justification  under  process  against."  the  now 
plaintiif/'  without  otherwise  describing  him,  and  this  justification 
is  established  by  the  production  at  the  trial  of  a  ca.  sa.  against  the 
now  plaintiff  by  another  name,  and  proof  that  in  the  former  action 
the  now  plaintiff  was  the  party  sued  under  such  name,  or  that  he 
was  known  by  one  name  as  well  as  the  other  (n).  ^  In  trespass  for 
false  imprisonment  by  A.  B.,  the  defendant  pleaded,  that  J.  S.  sued 
out  process  against  the  plaintiff,  A.  B.,  therein  called  C.  B., 
directed  to  the  sheriff,  and  authorizing  him  to  arrest  C.  B.,  &c., 
who  directed  his  warrant  to  the  defendant,  and  thereby  commanded 
him  to  take  the  said  A.  B.,  therein  called  by  the  name  of  C.  B., 
&c.,  concluding  with  an  averment  that  the  said  A.  B.  and  C.  B.,  in 
the  writ  and  warrant  mentioned,  were  one  and  the  same  person. 
On  demurrer,  the  plea  was  held  bad  (o),  Lord  Ellenhormgh,  C.  J., 
observing,  that  this  case  was  exactly  the  same  in  principle  as  Cole 
V.  Eindson,  6  T.  R.  234 ;  and  Lawrence,  J.,  said,—"  In  Cole  v. 
Hindson,  Lord  Kenyan  observed,  that  there  was  not  any  aver- 
ment that  the  plaintiff  was  as  well  known  by  the  one  name  as  the 
other ;  neither  was  there  any  such  avennent  in  this  case." 

A  constable,  having  reasonable  ground  to  suspect  that  a  felony 
has  been  committed,  is  authorized  to  detain  the  party  suspected, 
until  inquiry  can  be  made  by  the  proper  authorities,  although  it 
appear  afterwards  that  a  felony  has  not  been  committed  {p). 

Thus  he  may  justify  an  arrest  without  a  warrant  on  a  reason- 
able charge  of  felony,  although  it  should  afterwards  appear  that  a 
felony  had  not  been  committed  {q).  "  If  a  person  comes  to  a  con- 
stable and  says  of  another,  simpliciter,  '  I  charge  this  man  with 
felony,'  that  is  a  reasonable  ground,  and  the  constable  ought  to 
take  the  person  charged  into  custody.  But  if  from  circumstances 
it  appears  to  be  an  unfounded  charge,  the  constable  is  not  only  not 
bound  to  act  upon  it,  but  he  is  responsible  for  so  doing." — Per 
Bramwell,  B.  A  travelling  showman,  saw  the  plaintiff,  a  master 
butcher,  in  possession  of  certain  harness ;  and  thereupon  told  the 
defendant,  a  police-constable,  that  it  was  harness  which  had  been 
stolen  from  him  a  year  ago,  and  directed  him  to  take  the  plaiatiff 
into  custody,  but  he  did  not  go  with  the  defendant,  nor  make  any 

{m)  Hoye  v.  Bush,  1  M.  &  G.  775.  (o)  Shadgeit  v.  Olipson,  8  East,  328. 

(m)  Fisher  v.  Magnay,  5  Q.  B.  778.  {p}  Beckwith  v.  Philby,    6   B.   &  C. 

As  between  the  plaintitf  and  defendant  635 ;  Nicholson  T.  Hardwkk,  5  C.  &  P. 

in  such  an  action  the  circumstance  of  the  495. 

plaintiff  having  given  the  wrong  name  on  {q)  SamiKl    v.    Payne,    Doug.    359  ; 

one  occasion  would  seem  to  be  sufficient.  Hohbs    v.    Bratiscomb,    3    Campb.   420. 

Per  ffolroyd,  J.,  in  Morgan  v.  Bridges,  '^ecus    in    the    case  of    misdemeanors. 

1  B.  &  Aid.  652  ;  and  see  BrunsMll  r.  Coupey  v.  HenUy,  2  Esp.  540.    See  post, 

Sotertson,  9  A.  &  E.  840. p.  868. 
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charge  of  felony.  The  harness  was  used  openly,  and  the  plaintiff, 
when  asked  by  the  constable,  said  he  had  bought  it  from  a  person 
he  did  not  know  for  a  shilling.  The  constable  had  known  the 
plaintiff  for  twenty  years.  It  was  held  that  there  was  no  reason- 
able ground  of  suspicion  sufficient  to  justify  the  constable  in 
arresting  the  plaintiff  {r).  A  constable  cannot  generally  arrest  a 
person  on  a  charge  of  misdemeanor  after  it  is  over  (s) ;  and  even 
an  inspector  who  took  such  a  charge  would  be  liable  to  an  action 
for  continuing  the  imprisonment  of  one  thus  illegally  arrested  (t). 
A  constable  may,  however,  arrest  a  man  if  he  have  reasonable 
ground  for  believing  that  an  affray  will  be  renewed  (u). 

Watchmen  and  beadles  have  authority  at  common  law  to  arrest, 
and  detain  in  prison  for  examination,  persons  walking  in  the  streets 
at  night,  whom  there  is  reasonaWe  ground  to  suspect  of  felony, 
although  there  is  no  proof  of  a  felony  having  been  committed  {x). 
So  they  may  take  up  female  street- walkers  {y). 

The  Metropolitan  Police  Act,  2  &  3  Vict.  c.  47,  s.  64,  authorizes 
"  any  constable  belonging  to  the  Metropolitan  police  to  take  into 
custody,  without  a  warrant,  all  persons  whom  he  shall  have  good 
cause  to  suspect  of  having  committed,  or  being  about  to  commit, 
any  felony,  misdemeanor  or  breach  of  the  peace." 

In  general,  where  an  affray  takes  place  in  the  presence  of  a 
constable,  he  may  keep  the  parties  in  custody  until  the  affair  is 
over,  or  he  may  carry  them  immediately  before  a  magistrate  (z) 
But  to  justify  a  constable  in  apprehending  a  party  without  a  war- 
rant for  an  affray,  it  is  essential  that  the  party  should  have  been 
engaged  in  the  affray,  and  that  the  constable  should  have  had 
view  of  the  affray,  while  the  party  was  so  engaged  in  it,  and  that 
the  affray  was  still  continuing  at  the  time  of  the  apprehension  or 
was  likely  to  be  continued  (a). 

But  when  a  private  person  apprehends  another  on  suspicion  of 
felony,  he  does  it  at  his  peril,  and  is  liable  to  an  action,  unless  he 
can  establish  in  proof  that  a  felony  had  been  actually  committed  by 
some  one,  and  that  he  had  reasonable  ground  for  supposing  that  the 
party  arrested  was  the  person  who  had  committed  it  (6).  Proof  of 
mere  suspicion  of  a  felony,  though  reasonable,  will  not  bar  such  an 
action,  although  it  may  be  given  in  evidence  in  mitigation  of  da- 
mages (c) ;  as  als'o  many  facts,  which,  although  true,  would  not  jus- 
tify an  arrest ;  as  where  the  defendant  gave  the  plaintiff  into  cus- 

(r)  flogg  v.   Ward,  27  L.   J.,    Exch.  (s)  Ohurchill  v.  Matthews  and  others, 

443  •  3  H.  &  N.  417.  Somerset  Sum.  Ass.  1808,  BayUy,  J. 

(s)  Foxy.  Gaunt,  3  B.  &  Ad.  798.  (a)  Oooh  v.  Nethereoie,  6  C.  &  P.  741  ; 

U)  GriMii  V.  Oolman,  28  L.   J.    K.k.  Baynes  v.  Brewster,  2  Q.  B.  375. 

13^;        ■"  .    (b)  Allen  v.  Wrioht,  8  C.  &  P.  522  ; 

(u)  Timothy  v.  Simpson,  1  C.  M.  &  K.  Matthews  v.  Biddulph,  3  M.  &  G.  390. 
.»g2  (c)  Oowles  V.  Dunbar,  2  G.  &  P.  565  ; 

Ix)  Lawrence  v.  Hedger,  3  Taunt.  14.  Chinn  v.  Morris,  Ry.  &  M.  424  ;  Busst 

\y)  B>  V.  Bootie,  2  Burr,  164.  v.  Gibbons,  30  L.  J.  Ex.  75. 
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tody  on  a  charge  of  fraudulently  heaping  up  mounds  of  earth,  to 
make  it  appear  that  he  was  entitled  to  receive  from  the  defendant 
a  larger  sum  than  was  due  for  work  contracted  to  be  done  (d).    A 
plea  justifying  an  arrest  by  a  private  person,  on   suspicion  of 
felony,  must  show  the  circumstances,  from  which  the  court  may 
judge  whether  the   suspicion  were  reasonable  (e) ;  the  question 
of  reasonable  and  probable   cause  being  matter  of  law  for  the 
judge  to  decide,  the  truth  of  the  facts  proved,  and  the  justice 
of  the  inferences  to  be  drawn  from  such  facts,  being  only  for 
the  consideration  of  the  jury  (/).     Suspicion  that  a  person  has 
on    a   former    occasion    committed   a  misdemeanor  is   not  any 
justification  for  giving  him  in  charge  to  a  constable  without  a 
warrant ;  and  there  is  not  any  distinction  in  this  respect  between 
one  kind  of  misdemeanor  and  another,  as  between  breach  of  the 
peace  and  fraud  (g).    Where  in  an  action  for  false  imprisonment  it 
appeared  that  the  defendant  had  given  the  plaintiff  in  charge  on 
the  evidence  of  H.  as  to  what  R.  had  told  him,  and  that  defendant 
had  not  made  any  inquiry  of  H.  as  to  its  truth,  the  judge  ruled 
that  there  was  no  probable  cause,  which  ruling  was  upheld  (h). 
Where  toan  action  of  trespass  for  false  imprisonment  the  defendant 
pleaded,  that  the  plaintiff  had  committed  a  felony,  and  at  the 
trial  the  plea  was  abandoned,  it  was  held,  that  this  was  such  a  per- 
sisting in  the  charge  contained  in  it  as  could  be  taken  into  account 
by  the  juiy  in  estimating  the  damage  (i). 

Where  a  wan-ant  is  directed  to  a  constable  in  his  official  charac- 
ter, without  naming  him,  as,  "To  the  constable  of  the  parish 
of  W.,"  the. warrant  ought  to  be  executed  within  the  limits  of  the 
district  for  which  he  is  constable  (7c).  But  by  5  Geo.  IV.  c.  18, 
s.  6,  such  warrants  granted  by  any  justice  of  the  peace  may  be 
executed  by  constables,  &c.,  out  of  their  districts,  if  within  the 
jurisdiction  of  the  justice  granting  the  warrant  (l).  '  "  If  a  warrant 
be  directed  to  a  constable  by  name,  commanding  him  to  execute 
it,  though  he  is  not  compellable  to  go  out  of  his  own  precinct,  yet 
he  may  if  he  will,  and  shall  be  justified  by  the  warrant  for  so 
doing;  but  if  the  warrant  be  directed  to  all  constables,  &c., 
generally,  it  shall  be  taken  respectively,  and  no  constable  can 
execute  the  same  out  of  his  precinct "  (m).  A  warrant  of  a  magis- 
trate may  be  executed  out  of  his  jurisdiction  by  getting  it  backed, 
i.  e.,  indorsed  by  a  justice  of  the  district  in  which 'it  is  to  be  carried 
mto  execution  (n). 

(d)  Unford.  v.  Lake,  27  L.  J.,  Exoh.  (i)  Warwick  v.  Foulkes,  12  M.  &  W. 

,\  Tu  -^        ,^  ^°^-     S^«  Wilsmi  V.  SoUmon,  7  Q.  B. 

(e)  Mure  v.  Kaye,  4  Taunt.  34.  68. 

(/)  Fmikm,  y.  Williams,  2  Q.  B.  169  ;  {k)  S.  v.  Weir,  1  B.  &  C.  288. 

w^'iV^f  "'■*"''  ^^  ^-  •^■'  ^^-  ^*^ ;  ''  (^)  Gladwell  V.  Blahe,  1  C.  M.  &  E. 

H.  &  K.  56.  636. 

(g)  Fox  V.  Gaunt,  3  B.  &  Ad   798.  ,  (m)  Per  Molt,  C.  J.,  in  case  of  Tlie  vil- 

Jfi)  Ferryman  V.  Lwter,  L.  R.,  3  Ex.       lage  of  CharUy,  Salk.  175. 
197,  m  error ;  37  L.  J.,  Ex.  166.  (n)  11  &  12  Vict.  c.  42,  s.  11. 
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It  is  lawful  for  a  private  person  to  do  anything  to  prevent  the 
perpetration  of  a  felony.  Hence,  the  imprisonment  of  a  husband 
by  a  private  person,  to  prevent  him  committing  murder  on  his  wife 
is  justifiable  (o).  So,  if  a  man  sees  two  persons  fighting,  lest 
by  chance  the  one  should  kill  the  other,  it  is  lawful  for  him  to 
part  them  and  imprison  them  until  their  fury  be  past  (p).  So, 
too,  when  their  affray  has  ceased,  any  one  may  justify  giving  them 
into  custody,  so  long  as  they  shov/  a  disposition  to  renew  it  (q). 
Although  any  one  who  sees  others  fighting  may  lawfully  part 
them  and  stay  them  until  their  passion  be  over,  and  then  deliver 
them  to  a  constable,  still  he  may  not  imprison  them  himself  (r). 

Where  the  plaintiff,  after  abusing  the  defendant  in  his  shop, 
went  into  the  street  outside,  and  there  continued  to  abuse  him, 
and  a  crowd  collected,  by  which  tile  street  was  much  obstructed ; 
it  was  held,  that  these  facts  amounted  to  a  breach  of  the  peace, 
and  justified  the  defendant  in  giving  the  plaintiff  in  charge  without 
a  warrant  (s).  If  a  person,  having  made  a  lawful  entry  into 
another  person's  house,  e.  g.  to  demand  a  debt,  refuses  to  depart, 
the  owner  of  the  house  is  justified  in  turning  him  out  of  the  house, 
but  not,  it  seems,  in  giving  him  into  custody  (f) ;  unless  he  make 
such  a  noise  and  disturbance  as  would  create  alarm  and  disquiet 
the  neighbourhood  and  the  persons  passing  along  the  street  (u).  If, 
however,  the  original  entry  of  the  plaintiff  be  forcible,  the  owner 
would  be  justified,  for  that  is  a  breach  of  the  peace  for  which  an 
indictment  will  lie  (x).  A  violent  rapping  at  the  door  by  the 
plaintiff  is  not  sufficient  {y) ;  and  per  Tindal,  C.  J. — "  To  make  a 
good  defence  there  should  be  a  direct  allegation,  either  of  a  breach 
of  the  peace  committing  at  the  time  of  giving  the  plaintiff  into 
custody,  or  that  a  breach  had  been  committed,  and  that  there  was 
reasonable  ground  for  apprehending  its  renewal." 

Every  one  who  takes  upon  himself  the  responsibility  of  impri- 
soning another,  on  the  gi'ound  of  insanity,  must,  in  order  to  protect 
himself  at  common  law,  be  able  to  show  that  the  person  so  impri- 
soned was  actually  insane  at  the  time.  The  stat.  8  &  9  Vict.  c. 
100,  s.  99,  protects  in  the  case  of  an  order  for  the  confinement  of  a 
lunatic,  all  authorized  persons  acting  under  the  certificate  and 
order,  and  enables  them  to  plead  such  certificate  and  order  by  way 
of  defence  to  an  action,  but  it  gives  no  protection  to  the  person 
making  the  order  (z). 

(o)  Handcock  v.  Baker,  2  B.  &  P.  260.  ford  v.  Brandon,  2  Campb.  358  ;   in  a 

(p)  2  EoU.  Al)r.  559,  (E.)  pi.  3.  church,  Worth  v.  Terrington,  13  M.   & 

iq)  Timothy  v.  Simpson,  1  C.  M.  &  E.  W.  781. 
757.  (t)  Cfnen  v.  Bartram,  4  C.  &  P.  308. 

(r)  Lambard's  Eirenarcha,  c.  3,  p.  130 ;  (a)  Howell  v.  Jackson,  6  0.  &  P.  723. 

Hawk.  P.  C.  bk.  1,  c.  63,  s.  11,  ace ;         (x)  S.  v.  Wilson,  8  T.  E.  357. 
Timothy  v.  Simpson,  1  C.  M.  &  E.  762.^  (y)  Grant  v.  Moser,  5  M.  &  G.  123. 

(s)  Cohen  v.  Euskisson,  2  M.  &  W.  («)  Fletcher  v.   FletcUr,   1  E.   &  E. 

477  ;  as  to  disturbance  in  a  theatre,  Clif-  420. 
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A  constable  may  justify  under  the  general  issue,  although  he 
acted  without  a  warrant,  provided  there  was  a  reasonable  charge 
of  felony  made ;  although  he  afterwards  discharges  the_  prisoner 
without  taking  him  before  a  magistrate,  and  although  it  should 
eventually  appear  that  no  felony  was  committed.     But  a  private 
individual  who  makes  the  charge  and  puts  the  constable  in  motion, 
cannot  justify  under  the  general  issue ;  he  must  plead  the  special 
circumstances,  by  way  of  j  ustification,  in  order  that  it  may  be  seen 
whether  his  suspicions  were  reasonable  (a).     If  A.  direct  a  con- 
stable to  take  B.  into  custody,  the  constable  acts  merely  as  his 
agent,  and  A.  is  liable  to  an  action  for  false  imprisonment,  if  he 
cannot  prove  a  proper  justification ;  but  if  he  merely  make  a  state- 
ment to  the  constable,  leaving  it  to  him  to  act  or  not  as  he  thinks 
proper,  B.'s  remedy  against  A.,  if  any,  is  in  case  (6).     It  would 
seem  that  the  owner  of  property  is  not  justified  in  giving  a  person 
into  custody  for  committing  a  nuisance  against  his  house,  either 
under  the  Malicious  Injuries  Act  (23  &  24  Vict.  c.  97,  s.  61),  or  the 
Metropolitan  Police  Act  (2  &  3  Vict.  c.  47,  s.  54)  (c). 

If  a  plea  of  justification  consist  of  two  facts,  each  of  which 
would,  when  separately  pleaded,  amount  to  a  good  defence,  it  will 
sufficiently  support  the  justification  if  one  of  these  facts  be  found 
by  the  jury.  Hence,  where  to  an  action  for  false  imprisonment 
against  the  sheriff,  he  pleaded,  that,  at  the  time  when  the  trespass 
was  committed,  he  was  presiding  as  sheriff  at  an  election  of  knights 
of  the  shire ;  and  because  the  plaintiff  assaulted  him,  and  made  a 
great  noise  and  disturbance,  and  obstructed  hihi  in  the  execution 
of  his  duty,  he  ordered  the  constable  to  take  the  plaintiff  into 
custody,  &c. ;  and  the  jury  found  that  the  plaintiff  did  not  assault 
the  defendant,  but  that  the  other  facts  contained  in  the  plea  were 
proved ;  it  was  held,  that  that  part  of  the  plea  which  the  jury  had 
found  constituted  a  good  defence ;  for  although  the  sheriff  had  not 
any  authority  to  commit,  yet  it  was  his  duty  to  preserve  order  and 
decency  in  the  county  court  (d). 

In  an  action  for  false  imprisonment,  if  the  defendant  can  take 
advantage  of  the  Statute  of  Limitations,  he  must  plead  that  he 
was  not  guilty  within  four  years.  If  an  action  be  brought  for 
detaining  plaintiff  in  prison  from '-  to ,  and  de- 
fendant plead  (as  he  may)  as  to  part,  not  guilty  within  four  years, 
plaintiff  may  reply,  that  it  was  one  continued  imprisonment,  and 
so  oust  the  defendant  of  the  benefit  of  the  statute  (e).    Where  a 

(a)  M'GlougJmn  v.  Clayton,  Holt,  478.  under  particulai-  statutes,  see  ArMold's 

(6)  HopUns  V.  Crowe,  7  C.  &  P.  373.  Criminal  Pleading,  p.  001,  IStli  edit, 

(c)  BayUy  v.  Aldred,  10  L.  T.  523.  ■    {d)  Spilshary     v.     MukUhwaiU,    1 

For  the  offences  which   justify    eitlier  Taunt.  U6. 

peace  officers^  or  private  owners  taking  (e)  Coventry  v.  Apslexj,  Salk.  420.    See 

persons  into  custody  without  warrant,  ante,  p.  858. 
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declaration  for  false  imprisonment  against  A.  and  B.  contained  two 
counts,  to  both  of  which  the  defendants  pleaded  Not  Guilty,  and 
justified  the  first  under  process,  A.  as  the  plaintiff  in  the  original 
action,  and  B.  as  the  bailiff;  and  the  plaintiff,  by  a  new  assign- 
ment, admitting  the  rest  to  be  lawful,  replied  that  B.,  with  the 
consent  of  A,  voluntarily  released  him,  and  that  they  afterwards 
imprisoned  him  for  the  time  mentioned  in  the  first  count ;  the 
plaintiff  having  failed  in  proving  the  new  assignment,  by  not  show- 
ing the  consent  of  A. :  it  was  held,  that  he  should  not  be  permitted 
to  prove  the  same  trespass  against  B.  under  the  other  count  (/). 
Money  cannot  be  paid  into  court  in  this  action  (see  15  &  16  Vict. 
c.  76,  s.  70),  except  in  certain  cases  by  justices. 

(/)  AtUnson  y.  Matkson,  2  T.  K.  172. 
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I.  Of  Insurance  in  General. 


Insurance  is  an  agreement  whereby  one  party,  in  consideration 
of  a  sum  of  money,  either  given^or  contracted  for,  undertakes  to 
pay  to  the  other  party  a  certain  sum  of  money  upon  the  happen- 
ing of  some  event.  A  policy  of  insurance  is  the  instrument  in 
which  the  terms  of  this  agreement  a,re  set  forth.  To  this  instru- 
ment the  insurer  having  subscribed  his  name,  and,  in  the  case  of 
marine  insurances,  the  sum  which  he  undertakes  to  pay  in  case 
the  contingency  happens,  is  termed  the  insurer  or  underwriter. 
The  sum  of  money,  received  by  the  insurer  as  a  consideration  for 
his  undertaking,  is  termed  the  premium ;  and  the  party  protected 
by  the  insurance,  the  insured  or  assured.  The  subject  matter  of 
insurance  is  as  various  as  the  different  species  of  property,  and  the 
different  risks  to  which  they  may  be  exposed.  In  some  cases, 
howevef,  a  contract  of  insurance  may  be  void,  as  being  against  the 
policy  of  the  common  law :  in  other  cases,  as  being  contrary  to 
the  express  provisions  of  a  statute  (a).  These  are  the  only  limits 
to  the  subject  of  insurance.  The  following  sections  will  be  con- 
fined to  an  investigation  of  three  species  of  insurance  only :— 1. 
Marine  insurance.  2.  Insurance  upon  lives.  3.  Insurance  against 
losses  by  fire. 

II.  Of  Marine  Insurance. 

The  Policy/,  p.  872. 
Different  Kinds,  p.  873. 
Requisites,  p.  874. 
Rule  of  Construction,  p.  889. 

Of  Marine  Insurance. — Marine  insurances  are  made  for  the 
protection  of  persons  having  an  interest  in  ships,  or  goods  on  board, 
from  the  loss  or  damage  which  may  happen  to  them  during  a  cer- 
tain voyage,  or  a  fixed  period  of  time  (6).  Insurance  on  ships  and 
merchandize  greatly  conduces  to  the  advancement  of  trade  and 

(a)  See  the  stat.  9  Ann.  c.   6,  s.  57,       seiTice.     See  also  stat.  27  Geo.  III.  c.  1, 
whereby  a  penalty  is  imposed  on  persons      against  fraudulent  insurances  upon  lot- 
setting  up  offices  for  making  assurances      tery  tickets, 
on  marriages,  births,  christenings,  and  (b)  Marsh.  2. 
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navigation,  and  the  extension  of  commerce,  by  dividing  a  risk  which 
might  be  ruinous,  and  enabling  parties  to  undertake  larger  adven- 
tures than  it  would  otherwise  be  prudent  for  them  to  undertake. 
The  nature  of  this  contract  is  a  contract  of  indemmty  (c),  and  this 
principle  ought  always  to  be  kept  in  view  in  considering  questions 
relative  to  insurance.  But  although'  indemmty  is  the  principle  of 
marine  and  fire  insurance,  yet  this  contract  is,  like  other  contracts, 
subject  to  explanation  and  construction,  regulated  in  some  countries 
by  positive  law,  in  this  country  by  usage ;  and  it  wiH  be  found, 
that  absolute  and  perfect  indemnity  cannot  be  attained  in  all  cases 
and  under  every  possible  event.  One  familiar  instance  may  be 
mentioned  :  if  goods  sustain  damage  on  the  voyage,  but  arrive  at 
the  place  of  destination,  the  freight  may  become  payable,  although 
by  reason  of  the  damage  the  value  of  the  goods  may  fall  short  of 
the  amount  of  freight ;  but  the  freight  cannot  be  added  to  the 
amount  of  the  damages,  and  the  assured  has  not  a  perfect  indem- 
nity for  his  loss(c?).  And,  on  the  other  hand,  the  assured  sonae- 
times  receives  more  than  an  indemnity  for  his  loss,  for  the  parties 
may  agree  beforehand  in  estimating  the  value  of  the  subject 
assured,  by  way  of  liquidated  damages,  as  indeed  they  may  in  any 
other  contract  to  indemnify  (e). 

The  Policy. — The  policy  of  insurance,  which  has  been  defined 
to  be  the  instrument  in  which  the  terms  of  the  agreement  are  set 
forth,  is  generally  printed,  with  a  few  terms  superadded  in  writing, 
calculated  either  to  control  and  confine,  or  to  enlarge  and  extend, 
the  printed  language,  and  thereby  to  render  it  subservient  to  the 
intention  of  the  parties  in  the  particular  contract.  The  form  of 
the  policy  is  at  this  day  nearly  the  same  as  that  anciently  used 
among  merchants;  every  policy  still  refemng  to  those  made  in 
Lombard  Street,  where  the  Italians  (who  introduced  them  into 
England)  used  to  meet  at  a  house  called  the  Pawn-house,  or  Lom- 
bard, for  transacting  business,  before  the  building  the  Royal 
Exchange.  The  instrument  is  inaccurate  and  ungratnmatical ;  but 
having  acquired  a  sense  from  judicial  decision  and  the  usage  of 
trade,  it  may  be  safer  to  adhere  to  the  old  form  than  to  substitute 
another,  though  more  correct.  It  is  a  simple  contract,  by  which 
the  heir  is  not  bound,  although  the  word  "  heirs "  is  erroneously 
used  in  the  present  form  of  the  policy.  The  parties  are  bound  by 
the  contents  of  the  instrument,  and  will  not  be  permitted  to  give 
parol  evidence  contradicting  (/)  or  restraining  (gr)  the  express  terms 
thereof. 

(c)  Morgan  v.   Price,    4  Exoh.    615  ;  307,  per  Patteson,  J. 

Dally  T.  The  India  and  London  Life  As-  (f)  Kaines  v.  Knightly,  Skinn.  54.  See 

surance  Company,  15  0.  B.  365.  also  Henkle  v.   The  Royal  Exch.   Ass. 

(d)  Per  Lord    Tonierden,    delivering  Comp.,.l  Vas.  SIT ;  ffoare  v.  Graham,  S 

judgment,  Winter  v.  Haldimand,  2  B.  &  Campb.  57  ;  Meyer  v.  Everth,  i  Campb. 

Ad.  656.  22. 

(e)  Irving  v.  Manning,  1  H,  L.  Cfis.  {g}  Weston  v.  Em£s,  I  Taunt.  115. 
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A  mistake  in  a  policy  may  be  altered,  hy  consent,  after  it  is  un- 
derwritten (h).  In  a  case  where  the  clerk  of  the  underwriter  had 
been  guilty  of  a  mistake,  and  had  not  pursued  the  written  instruc- 
tion of  the  underwriter,  a  court  of  equity  decreed  relief  (i).  The 
general  rule  as  to  alterations  of  a  policy  is,  that  any  material 
alteration  by  the  assured  avoids  the  policy,  except  as  to  those 
underwriters  who  have  consented  by  subscribing  their  names  or 
initials  to  the  alterations.  A  policy  was  executed  by  defendant  in 
the  printed  form  without  any  specific  subject  of  insurance  being 
inserted  in  writing,  or  value  declared.  The  subject-matter  was 
afterwards  added  in  writing,  and  the  addition  signed  by  other 
underwriters.  It  was  held,  that  the  assured  could  not  recover 
against  defendant,  who  had  not  signed,  on  the  contract,  as  it  stood 
altered  by  the  insertion  (7c).  So  if  the  assured,  after  subscription 
by  the  underwriter,  strikes  out  with  a  pen  the  time  of  warranty 
of  sailing,  which  stood  in  the  body  of  the  policy,  and  inserts  in  a 
memorandum  in  the  margin  a  different  time  for  sailing,  which  the 
underwriter  does  not  sign,  the  policy  is  thereby  destroyed  (I).  But 
an  immaterial  alteration  will  not  vitiate  the  policy  (m). 

Different  Kinds  of  Policies. — Policies  are  of  four  different  kinds : 

I.  An  interest  policy.  2.  A  wager  policy.  3.  An  open  policy.  4. 
A  valued  policy :— ^ 

1.  An  interest  policy  is,  where  the  assured  has  a  real,  substantial, 
assignable  interest  in  the  thing  insured  (n). 

2.  A  wager  policy  is  an  insurance  founded  on  an  imaginary  risk, 
where  the  assured  has  not  any  interest  in  the  thing  insured,  and, 
consequently,  cannot  sustain  any  injury  by  the  happening  of  the 
event  insured  against. 

3.  An  open  policy  is,  where  the  value  of  the  thing  insured  is  not 
inserted  in  the  policy,  and  must  therefore  be  proved  at  the  trial,  if 
a  loss  happens. 

4.  A  valued  policy  is  where  the  value  of  the  thing  insured  has 
been  settled  by  agreement  between  the  parties,  and  that  value  in- 
serted in  the  policy  in  the  nature  of  liquidated  damages,  so  as  to 
supersede  the  necessity  of  proving  it,  in  case  of  a  total  loss.  The 
custom  of  making  valued  policies  arose  soon  after  the  stat.  19  Geo. 

II.  c.  37,  and  such  policies  were  decided  to  be  legal  by  Lee,  C.  J. ; 
since  which  time  the  constant  usage,  in  case  of  a  total  loss,  has 
been  to  let  the  valuation  stand,  and  the  parties  are  estopped  from 
altering  it.     That   statute  was  made  in  order  to  prohibit  mere 

(A)  Sates  v.  Orahliam,  Salk.  444.  See  also  Campbell  v.  Ohristie,  2  Stark. 

(i)  Motteux  V.  Gov.  and  Oomp.  of  Lon-  64,  to  the, same  eifect. 

don  Assurance,  1  Atk.  645.  {m)  Sanderson  v.  Si/monds,  1  Brotl.  & 

(k)  Langhorn   v.    Oologan,   4  Taunt.  Bingh.  426. 

330.  W  MarshaU,  229. 

(Z)  Fairlk  v.  Christie,  1  Taunt.  416. 
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wagering  policies  by  persons  insuring,  who  had  no  interest  in  the  ' 
thing  insured,  and  therefore  it  avoids  policies  made,  interest  or  no 
interest,  or  without  further  proof  of  interest  than  the  policy  itself. 
The  effect,  therefore,  of  a  valued  policy  is  not  to  conclude  the 
underwriter  from  showing  that  the  assured  had  no  interest,  and 
that  in  fact  it  was  a  mere  wagering  policy  within  the  statute ;  but 
in  order  to  avoid  disputes  as  to  the  quantum  of  the  interest  of  the 
assured,  the  parties  agree  that  it  shall  be  estimated  at  a  certain 
value  (o).  If  goods  are  fraudulently '  overvalued  in  a  policy  of 
insurance,  with  intent  to  cheat  the  underwriters,  the  contract  is 
entirely  vitiated,  and  the  assured  cannot,  recover  even  for  the  value 
actually  on  board  (p). 

Requisites  of  the  Policy. — -In  order  to  illustrate  the  nature  of 
the  policy,  it  will  be  proper  to  consider  the  essential  parts  of  which 
it  is  composed,  which  are  as  follow  : — 1.  The  name  of  the  party  in- 
sured, or  of  his  agent.  2.  The  name  of  the  ship.  3-  The  subject- 
matter  of  the  insurance.  4.  The  voyage  insured.  .  '5.  The  perils 
against  which  the  insurer  undertakes  to  indemnify  the  assured. 
6.  The  memorandum.  7.  The  date  and  subscription.  8.  The 
stamp. 

1.  The  Name  of  the  Party  insured,  or  of  his  Agent. 

A  custom  prevailed  formerly  of  effecting  marine  insurances  in 
blank,  that  is,  without  specifying  the  name  of  the  person  for  whose 
benefit  such  insurances  were  made.  This  practice  having  been 
found  productive  of  great  inconvenience,  it  was  enacted,  by  stat. 
25  Geo.  III.  c.  44,  that  where  policies  were  made  by  persons  re- 
siding in  Great  Britain,  the  names  of  the  persons  interested  should 
be  inserted  therein,  or  the  names  of  the  persons  who  should  effect 
the  same,  as  agents  for  the  persons  interested  ;  and  in  the  case  of 
persons  not  residing  in  Great  Britain,  the  names  of  the  agents. 
Soon  after  this  statute  was  passed,  a  question  arose  upon  it,  whether, 
when  an  agent  effected  a  policy  for  his  principal  residing  abroad,  it 
was  necessary  that  the  name  of  the  agent  should  be  inserted  in  the 
policy,  eo  nomine,  as  agent.  It  was  held  that  it  was  necessary  (g) ; 
and  also  that  the  names  of  all  the  'persons '  interested  should  be 
inserted  (r). 

The  provisions  of  the  preceding  statute  having  been  found  to 
be  injurious  to  the  interests  of  the  shipowners ,  and  merchants, 
and  inadequate  to  the  purpose  for  which  they  were  designed, 
the  legislature    again   interposed,   and  by  stat.  28   Geo.  III.  c. 

(o)  Per  Lawrence,  J.,  in  Sliawe  v.  Pel-  319. 

ton,  2  East,  116  ;  and  see  Irmng  v.  Man-  {q)  Pray  v.  Edie,  1  T.  E.  314. 

ning,  T  H.  L.  Cas.  817.  (r)  Wiltm  v.  Reaston,  Loudon  Sittings 

(W  Saigh  v.  De  la  Cour,  3  Campb.  after  M.  T.  1787 ;  Park,  16. 
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56,  repealed  it  altogether  and  enacted,  "  that  no  person  should 
effect  any  policy  on  any  ship,  goods,  or  other  property,  without 
first  inserting  the  names,  or  usual  style  and  firm  of  dealing  (s),  of 
the  persons  interested  in  such  assurance ;  or  of  the  consignors  or 
consignees  of  the  property  insured  ;  or  of  the  persons  residing  in 
Great  Britain  who  receive  the  order  for  and  effect  the  policy ;  or 
of  the  persons  who  give  the  order  to  the  agent  immediately  em- 
ployed to  effect  the  policy ;  and  that  every  policy  made  contrary 
to  the  meaning  of  this  act  should  be  void."  "  This  statute  must 
receive  the  most  liberal  construction  the  words  will  bear"  {t).  It 
is  not  necessary  under  this  statute  (as  it  was  under  the  former), 
that,  where  an  insurance  is  effected  by  an  agent,  the  name  of  the 
agent  should  be  inserted  in  the  policy,  eo  nomine,  as  agent.  Hence, 
where  a  policy  was  effected  by  A.  and  Co.  (who  were  the  brokers 
and  general  agents  of  the  party  interested),  and  A.  and  Co.  were 
not  described  as  agents  in  the  policy  ;  but  it  having  been  averred 
in  the  declaration,  that  "  A.  and  Co.  were  the  persons  residing  in 
Great  Britain,  who  received  the  order  for,  and  effected  the  insur- 
ance;" it  was  held  sufficient  (u).  In  a  case  where  the  policy  was 
effected  by  insurance  brokers,  who  stated  themselves  in  the  policy 
to  have  effected  it  "  as  agents ; "  and  it  was  averred  in  the  declara- 
tion, that  they  were  the  persons  residing  in  Great  Britain  who  re- 
ceived the  order  for  and  effected  the  insurance ;  but  it  did  not  ap- 
pear that  they  were  in  any  other  instance  the  agents  of  the  party 
interested ;  it  was  objected,  that  a  mere  broker  was  not  within  the 
description  of  persons  mentioned  in  stat.  28  Geo.  III.,  and  that, 
by  the  expression  "  as  agents,"  used  in  the  policy,  the  underwriter 
had  been  deceived,  since  he  might  have  been  led  to  suppose  that 
the  brokers  were  the  general  agents  of  the  plaintiff,  which  they 
did  not  appear  to  have  been.  But  the  court  overruled  the  objec- 
tion, conceiving  that  the  intention  of  the  legislature  had  been  satis- 
fied by  inserting  the  names  of  the  persons  immediately  employed 
to  effect  the  policy  te).  A,  having  consigned  a  cargo  to  B.,  trans- 
mitted the  bills  of  lading  to  C,  his  (■i.  e.,  A.'s)  general  agent,  with 
directions  to  deliver  them  to  B.,  in  order  that  B.  might  insure  the 
cargo ;  shortly  afterwards  A.  drew  a  bill  of  exchange  on  B.  for  the 
amount  of  the  cargo  in  favour  of  C,  and  remitted  the  same  to  C. 
to  procure  acceptance.  B.  refused  to  accept  the  bill  of  exchange, 
and  -returned  the  bills  of  lading  to  C,  who  thereupon  caused  an 
insurance  to  be  effected  on  the  cargo  in  his  own  name,  and  having 
inforaied  A.  of  what  he  had  done,  A.  approved  of  it.  A  loss  hap- 
pened.    In  an  action  on  the  policy,  it  was  averred  in  the  declara- 

(s)  The  persons  interested,  were  deno-  Hihhert  v.  Martin,  1  Campb.  538. 
minated  in  the  policy  "  The  trustees  of         (t)  Per  BuUer,  J.,  1  B.  &  P.  322. 
Messrs.   K.    F.   &  Co."      Lord   Ellm-  (u)  De  Vignier  v.  Swanson,  B.  R.  M. 

bormgh  thought  that  this  might  be  con-  39  Geo.  III.,  1  B.  &  P.  346,  n. 
sidered  as  their  usual  style  and  firm  of         {x)  Bell  v.  OiUon,  1  B.  &  P.  345. 
dealing  for  the   purposes  of  this  act. 
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tion,  that  the  interest  was  in  A.,  and  that  0.  made  the  insurance 
as  his  agent,  and  for  his  use  and  benefit ;  and  that,  at  the  time  ot 
making  it,  0.  resided  in  Great  Britain.  It  was  held,  that  C.  fell 
within  the  description  of  persons  mentioned  in  the  statute.  He 
might  be  considered ;  1,  as  the  consignee,  inasmuch  as  he  was  the 
general  agent  of  A.,  and  had  in  his  possession  the  bills  of  lading 
which  had  been  returned  by  B.,  the  original  consignee ;  2,  as  the 
person  who  had  received  the  order  to  insure ;  for  the  subsequent 
approbation  of  A.  was  equivalent  to  a  previous  order,  and  conse- 
quently the  policy  was  well  efifected  in  the  name  of  C.  {y). 

2.  The  Name  of  the  Ship. 

The  name  of  the  ship  should  be  truly  described  in  the  policy ; 
for  if  the  underwriter  should  be  deceived,  or  prejudiced  by  a  false 
name  having  been  given  to  him,  he  will  not  be  bound.  To  avoid 
any  inconvenience  which  may  arise  from  a  mistake  in  the  name  of 
a  ship,  it  is  usual  to  add  in  the  policy,  to  the  narae  given,  these 
words,  "  or  by  whatever  other  name  or  names  the  said  ship  should 
be  called;"  in  which  case,  although  it  should  appear  that  the  real 
name  of  the  ship  was  different  from  that  inserted  in  .the  policy,  yet, 
if  the  identity  of  the  ship  can  be  proved,  and  if  it  does  not  appear 
that  the  underwriter  will  sustain  any  prejudice,  the  variance  will  be 
immaterial.  As  where  an  insurance  was  made  upon  a  ship  called 
the  Leopard,  ''  or  by  whatsoever  other  name,  &c.,"  whereof  was 
master,  for  that  voyage,  A.  B.,  and  upon  the  evidence  of  A.  B.  it 
appeared,  that  the  ship  of  which  he  was  master  was  called  the 
Leonard ;  and  was  never  called  by  the  name  of  the  Leopard ;  it 
was  held,  by  Lee,  C.  J.,  that  by  reason  of  the  general  words,  "  by 
whatsoever  name,  &c,,"  it  was  only  necessary  to  prove  the  identity ; 
which  was  done  here  by  A.  B.,  who  said  that  he  was  master  of  the 
Leonard  {z).  So  where  a  broker  had  received  instructions  to  in- 
sure goods  on  board  an  American  ship,  called  the  "  President,"  but 
by  mistake  had  stated  it  in  the  policy  aU  as  one  name  of  a  ship, 
called  "  the  American  ship  President,"  instead  of  stating  it  as  part 
name  and  part  description  ;  it  was  held,  that  the  general  words,  or 
"by  whatever  other  name  called,"  had  cured  the  mistake;  the 
identity  of  the  ship  in  which  the  goods  were  lost,  with  that  in 
which  they  were  insured  for  the  voyage,  being  proved,  and  it  not 
appearing  that  the  underwriter  could  be  prejudiced  by  the  mis- 
take (a).  Where  there  is  a  policy  on  goods  to  be  thereafter  de- 
clared, by  ship  or  ships,  if  the  broker  by  mistake  makes  a  written 
declaration  upon  goods  by  a  wrong  ship,  to  which  the  underwriters 
.  put  their  initials,  he  may  afterwards,  in  compliance  with  the  orders 

(«/)  Wolff  y.  HorncastU,  1  B.  &  P.  316.      in  Le  Mcmrier  v.  Vauglian,  6  East,  385. 
(2)_  Ball  V.  Molineux,  coram  Lee,  C.  (a)  Le  Meswrier  v.  Vaiighan,  6  East, 

J.,  cited  and  recognized  by  Lavirenee,  J.,      382. 
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of  the  assured,  declare  upon  goods  by  another  ship,  without  the 
assent  of  the  underwriters,  and  without  a  new  stamp  (b). 

3.  The  Suhject-Matter  of  the  Insurance. 

The  subject-matter  of  the  insurance  ought  to  be  inserted  in  the 
policy,  that  is,  whether  it  be  ship,  goods,  freight,  &c. ;  but  it  is  not 
necessary  that  the  particular  kind  of  goods  should  be  specified. 
But  the  assured  should  take  care  that  the  terms'  used  are  large  and 
comprehensive  enough  to  embrace  accurately  and  precisely  all  the 
objects  of  the  insurance  (c).  Respondentia  cannot  be  insured  under 
the  denomination  of  goods,ior  Ijy  the  custom  of  merchants,  respon- 
dentia must  be  insured  under  a  special  denomination  (c?).  Provi- 
sions which  are  necessary  for  the  use  of  the  ship's  crew,  and  on 
board  at  the  time  of  insurance,  are  comprehended  under  the  word 
"furniture,"  and  are  protected  by  a  policy  on  the  ship  and  furni- 
ture (e).  An  insurance  had  been  made  on  behalf  of  the  captain 
of  an  East  Indiaman  on  "goods,  specie,  and  effects,"  on  board  his 
ship :  the  plaintiff  claimed  to  recover  money  which  he  had  ex- 
pended for  the  use  of  the  ship,  and  for  which  he  charged  respon- 
dentia interest ;  it  was  proved  by  several  East  India  captains,  that 
this  kind  of  interest  was  always  insured  under  the  denomination 
of  "  goods,  specie,  and  effects."  The  court  held,  that  under  this 
express  usage  the  plaintiff  was  entitled  to  recover  (/).  Money 
advanced  to  the  assured  as  owner  of  the  ship,  on  account  of 
freight  of  the  cargo  loaded  on  board  her,  and  subject  to  the  risk 
of  the  voyage,  may  be  insured  as  freight.  "  Great  latitude," 
said  Campbell,  G.  J.,  in  delivering  the  judgment  of  the  court,  "  is 
allowed  in  describing  the  interest  in  a  policy  of  insurance  provided 
that  the  nature  of  it  is  intelligibly  disclosed  ;  and  there  seems  no 
reason  why  the  money  advanced  may  not  be  insured  as  freight  as 
well  as  the  money  to  grow  due  on  the  charter,  which  is  undoubt- 
edly insurable  as  freight,  although  not  properly  freight,  and  rather 
the  price  of  the  hire  of  the  ship  "  (g). 

4.  The  Voyage  Insured. 

The  voyage  insured  must  be  tnaly  and  accurately  described  in 
the  policy,  namely,  the  time  when,  and  place  at  which,  the  risk  is 
to  begin,  the  place  of  the  ship's  departure,  the  place  of  her  destina- 
tion, and  the  time  when  the  risk  shall  end  (h).  A  ship  was  insured 
"  at  and  from  Genoa,"  her  loading  consisting  of  perishable  com- 

(b)  RoUnson  v.  Tmray,  3  Campb.  158  ;  (e)  BrougJi  t.  Whiimore,  4  T.  E.  206. 
1  M.  &  S.  217.  (/)  !'"■  Gregory  Y.  Christie,  Park,  11 ; 

(c)  See  Winkr  v.  Haldmiand,  2  B.  &      Marshall,  82  ;  3  Doug.  419. 

Ad  649.  (?)  -ff"^^  '^-  Jcmson,  4  E.  &  B.  500  ; 

-    (d)  Glover  v.  Black,  3  Burr.  1394  ;  1  24  L.  J.,  Q.  B.  96. 

Bl.  R.  405,  reoogmzed  in  Simonds  and  (h)  M.irshall,  227 ;  Smith  v.  Yelton,  D. 

Loder  v.  Modgson,  6  Bingh.  114.  V.  21  July,  1806. 
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modities.  The  loading  was  put  on  board  at  Leghorn,  whence  the 
vessel  had  sailed,  bound  for  Dublin;  but  losing  her  convoy  she 
had  put  into  Genoa,  where  she  lay  nearly  five  months,  and  then 
sailed.  The  insurance  was  made  a  few  days  after  the  ship  had 
sailed  from  Genoa,  at  which  time  the  above-mentioned  circum- 
stances were  known  to  the  assured,  but  not  communicated  to  the 
underwriter.  A  few  days  after  the  ship  put  to  sea  she  was  shat- 
tered by  a  storm,  and  the  cai-go  considerably  damaged.  In  an 
action  on  the  policy,  it  was  proved  that  it  had  been  always  con- 
sidered as  material  to  acquaint  the  underwriter,  whether  the  insur- 
ance was  to  be  at  the  commencement  or  in  the  middle  of  a  voyage : 
it  was  held,  that  the  plaintiff  was  not  entitled  to  recover  (i).  In 
an  action  upon  a  policy  of  insurance,  at,  and  from  all,  any,  or 
every  port  and  place  on  the  coast  of  Brazil,  and  after  the^  Vjtli 
day  of  September  to  the  Gape  of  Good  Hope,  upon  goods  and  ship, 
beginning  the  adventure  upon  the  goods  from  the  loading  thereof 
aboard  the  ship,  at  all,  any,  or  every  port  and  place  on  the  coast  of 
Brazil,  and  from  the  17th  day  of  September,  1800,  and  upoii  the 
ship  in  the  same  manner ;  it  appeared  that  the  goods,  for  the  loss 
of  which  the  plaintiff  declared,  had  been  put  on  board  at  the  Cape. 
It  was  held,  that  the  plaintiff  could  not  recover ;  for  the  obvious 
meaning  of  the  policy  was,  that  the  adventure  was  to  attach  on 
goods  and  ship,  after  a  loading  of  goods  had  taken  place  on  the 
coast  of  Brazil ;  and  as  that  circumstance  or  event  never  took 
place  in  the  present  instance,  the  policy  of  course  never  attached 
at  all  (k).  A  policy  at  and  from  G.,  on  goods,  beginning  the  adven- 
ture from  the  loading  on  board  the  ship,  will  not  protect  goods 
laden  on  board  before  the  ship's  amval  at  G.  (I).  The  foregoing 
cases  have  been  considered  as  laying  down  a  rule  of  strict  con- 
struction not  to  be  favoured :  hence,  if  there  be  anything  to  indi- 
cate that  a  prior  loading  was  contemplated,  it  will  release  the  case 
from  that  strict  construction ;  as  where  the  policy  was  on  goods 
at  and  from  G.,  to  any  port  in  the  Baltic,  begiilning  the  adventure 
from  the  loading  thereof  on  board  the  ship,  and'  the  policy  was 
declared  to  be  in  continuation  of  a  former  policy,  which  was  a 
policy  from  V.  to  her  port  of  discharge  in  the  United  Kingdom,  or 
any  ports  in  the  Baltic,  with  liberty  to  take  in  and  discharge 
goods,  wheresoever  to  return  twelve  per  cent,  if  the  voyage  ended 
at  G. ;  it  was  held,  that  the  assured  were  entitled  to  recover, 
although  the  goods  were  not  loaded  on  board  at  G.,  but  at  V.,  and 
although  the  defendant  was  not  an  underwriter'  on'  the  former 
policy  (m).     So  where  the  policy  was  on  goods  at  and  from  Per- 

(i)  Hodgson  v.  Rkhardsm,  1  Bl.  Eep.  See  Spitta  v.  Woodman,  2  Taunt.  416, 

463.  s.  P. 

(k)  RoUrtson,  y.' Fnnoh,  i  East,,  130.  (m)  Bell  v.  Holson,  16  East,  240  ;  3 

See  Spitta,  v.  Woodinan,  2  Taunt.  416  ;  Campt.  272.     See  also  Rickman  v.  Oar- 

Eormyer  v.  LmUngton,  15  East,  46.  stain,  5  B.  &  Ad.  651. 

(t)  Langlwm  v.  Hargly,  4  Taunt.  628, 
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nambuco  to  Maranham,  and  tKence  to  Liverpool,  beginning  the 
adventure  on  the  goods  from  the  loading  thereof,  on  board  the 
ship,  'wheresoever;  it  was  held,  that  it  would  cover  goods  pre- 
viously loaded  at  Liverpool,  and  which  arrived  at  P.,  but  were  not 
unloaded  there,  and  afterwards  sustained  a  partial  loss  by  wreck 
in  the  voyage  from  P.  to  M.  (n). 

On  a  homeward  policy  of  insurance  on  ship  "  at  and  from  "  a 
port,  the  risk  attaches  on  the  first  arrival  within  the  natural  boun- 
daries of  the  port  when  once  in  safety,  although  the  ship  may  not 
have  been  moored  at  the  point  of  discharge,  or  the  outward  and 
homeward  policies  may  overlap  (£). 

If  a  ship  be  insured  for  a  certain  voyage,  from  port  to  port,  and 
the  assured  abandons  his  intention  of  proceeding  to  the  original 
port  of  destination,  and  intends  to  reach  another,  the  policy  is  dis- 
charged, althotigh  the  ship  be  taken  before  she  arrives  at  the  divid- 
ing point  of  the  two  voyages  (p).  So  if  a  ship,  insured  from  a 
certain  time,  sail  before  the  time  on  a  different  voyage  frorii  that 
insured,  the  assured  cannot  recover,  though  she  afterwards  get  into 
the  course  of  the  voyage  described  in  the  policy,  and  is  lost  after 
the  day  on  which  the  policy  was  to  have  attached  (q).  So  if  the 
ship  deviates  from  the  usual  course  of  the  voyage,  although  the  port 
of  destination  is  still  intended  to  be  reached,  the  policy  is  avoided. 
It  is  enough  that  the  risk  insured  against  is  altered ;  it  need  not 
have  been  increased  (r).  But  if  the  termini  of  the  intended  voyage 
are  the  same  with  that  described  in  the  policy,  a  mere  intention  to 
touch  at  a  particular  port  out  of  the  usual  track  of  the  voyage  in- 
sured, Avill  be  considered  as  an  intention  only  to  deviate,  and  as 
such  will  not  vacate  the  policy.  The  voyage  is  to  be  considered 
as  the  same,  until  the  vessel  arrives  at  the  dividing  point  of  the 
two  voyages  (s). 

Goods  were  insured  on  board  a  vessel  on  a  voyage  from  Liver- 
pool to  Palermo,  Messina  and  Naples.  She  cleared  out  for  Naples 
only,  and  was  captured  before  the  dividing  point ;  it  was  held,  that 
there  was  an  inception  of  the  voyage  insured ;  that  the  voyage  in- 
sured meant  a,  voyage  to  all  or  any  of  the  places,  with  this  reserve 
only,  that  if  the  ship  went  to  more  than  one  place,  she  must  visit 
them  in  the  order  ^described  in  the  poHcy  {t).  Goods  were  insured 
on  board  a  ship  from  London  to  Nantz,  with  liberty  to  call  at 
Ostend,  and  she  was  cleared  only  for  Ostend,  but  sailed  directly 
for  Nantz,  that  being  the  known  course  of  the  trade,  in  order  to 
save  certain  duties  both  in  England  and  France  ;  it  was  held,  that 

(n)  Gladstone  v.  Clay,  1  M.  &  S.  418.  per  Lord  Mansfield.      , 

(o)  MaugUm  v.  The  Empire  Marine  (s)  Kewley  v.  Ilya%,  2  H.   Bl.  343, 

AssuroMX,  1  L.  E.,  Ex.  206;  Z5  L.  J.,  cited  by  BayUy,  J.,  in  Eare  v.  Travis, 

Ex  117.  7  B.  &  C.  18. 

(«)  Wooldridge  v,  Boydell,  1  Doug.  16.  («)  Marsdm  v.  Enid,  3  East,  572.    See 

(a)  Way  v.  Modigliani,  2  T.  R.  30.  Ashley  v.  Prait,  16  M.  &  W.  471  ;   (m 

{r)  Hartley  v.  Buggin,  3  Doiigl.  39,  error)  1  Exoh.  257 ;  17  L.  J.,  Exoh.  135. 
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there  was  not  any  fraud  on  the  underwriter  so  as  to  vaca,te  the 
policy  (u).  A  ship  insured  from  A.  to  B.  sailed  with  directions  to 
the  captain  to  touch  at  C,  an  intennediate  point.  To  a  certain 
point  the  voyage  was  the  same ;  from  that  point  there  were  three 
tracks  to  B.,  one  by  the  way  of  C,  the  two  others  by  different 
courses ;  there  were  advantages  and  disadvantages  attending  each, 
and  it  was  usual  for  the  captain  to  elect,  according  to  circum- 
stances ;  the  ship  took  the  track  by  C,  with  intent  to  put  in  there, 
but  was  taken  before  she  actually  came  to  the  point,  where  she 
must  have  turned  out  of  the  track  to  B.  by  the  way  of  C,  for  the 
purpose  of  putting  into  the  harbour  of  C. ;  it  was  held,  that  the 
underwriter  was  discharged;  because  he  was  entitled  to  the  ad- 
vantage of  the  captain's  judgment  in  electing  which  of  the  three 
tracks  it  was  best  to  pursue,  when  he  came  to  the  first  dividing 
point  (x).  A  liberty  "  to  cruise  six  weeks  "  in  a  policy  of  insurance, 
has  been  held  to  mean  six  weeks  successively,  from  the  commence- 
ment of  the  cruise  {y).  A  policy  of  insurance  was  effected  on  a 
ship  for  a  certain  voyage  with  letters  of  rnarque,  with  leave  to  chase, 
capture  and  inan  prizes ;  it  was  held,  that  acting  as  a  convoy  to  a 
prize,  which  the  ship  insured  had  taken,  and.  slackening  sail  in  the 
course  of  the  voyage  insured,  in  order  to  make  the  sailing  of  the 
ship  insured  conform  to  that  of  the  prize,  was  not  within  the 
meaning  of  the  terms  chasing,  capturing  and  manning  frizes  [z). 
See  further  on  this  subject  (a).  Policy  on  a  ship  for  four  months, 
at  and  from  a  place  to  any  port  or  ports  ;  it  was  held,  that  an  open 
roadstead  (being  the  usual  place  of  loading  and  unloading)  was  a 
port  within  the  meaning  of  this  policy  (6).  So  a  place  lying  with- 
in a  bay,  with  a  roadstead  and  custom-house,  and  of  which  the 
British  consul  describes  himself  as  vice-consul,  has  been  held  to  be 
a  port  within  the  meaning  of  the  policy  (c).  Going  from  one  place 
to  another  seven  miles  off  in  order  to  complete  the  loading  of  a 
cargo,  is  a  deviation  from  a  voyage  described  as  "  at  and  from  a 
port  of  loading ; "  the  places  being  considered  two  distinct  ports  or 
places  although  they  lie  within  the  same  bay,  and  are  subject  to 
the  jurisdiction  of  the  same  custom-house  (d). 

5.  The  Perils  (tgainst  which  the  Insurer  undertakes  to  indemnify  the 

Assured. 

These  perils  must  be  inserted  in  the  policy.  Molloy,  in  his 
Treatise,  "  De  Jure  Maritimo,"  says,  that  there  is  scarce  any  mis- 
fortune which  is  not  provided  against  by  the  terms  of  the  policy 

(a)  PlancM  and  another  v.  Fletcher,  1  (a)  Parr  v.  Anderson,  6  East,  202. 

Doug.  250.  \b)  Cockey  v.   Atkinson,   2    B.  &  A. 

(x)  Middlewood  v.   Slakes,   7   T.    E.  460. 

162.  (c)  Scotland  Sea  Insurance   Company 

{y)  Syers  v.  Bridge,  Doug.  527.  v.  Gavin,  i  Bli.  678  ;  2  Dow.  &  C.  129. 

(«)  Lawrence  v.  Sydebotliam,  6  East,  {d)  Brovm  v.  Tayleur,  5  Nev.  &  IL 

45.     See  Hiiihert  v.  Raliday,  2  Taunt.  472  :  4  A.  &  E.  241. 
428. 
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which  was  used  in  his  time,  and  there  is  in  the  modern  printed 
form  of  policy  an  enumeration  of  the  same  adventures  and  perils, 
that  is,  "  of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers, 
thieves,  jettisons,  letters  of  mart  and  countermart,  surprisals,  taking 
at  sea,  arrests."  And  the  underwriter  is  liable  for  a  loss,  the  proxi- 
mate cause  of  which  is  one  of  the  enumerated  risks,  although  the 
remote  cause  may  be  traced  to  the  negligence  of  the  master  and 
the  mariners  (e).  In  all  our  policies  are  inserted  the  words,  "  lost 
or  not  lost,"  by  which  the  insurer  not  only  takes  upon  himself  the 
risk  of  future  loss,  but  also  the  loss,  if  any,  that  may  already  have 
happened  (/) ;  and.  it  is  no  answer  to  an  action  on  such  a  policy, 
that  the  interest  in  the  goods  "wlis  not  acquired  until  after  (g)  an 
average  loss  by  sea  damage.  If,  however,  the  goods  were  totally  lost 
before  the  contract  of  purchase  was  made,  there  would  not  be  an 
insurable  interest  (A).  Where  a  valued  time  policy  is  effected  bond 
fide  on  a  ship  in  a  distant  part  of  the  world,  and,  unknown  to  the 
owner,  thes  hip  is  valueless  at  the  time  that  the  policy  attaches, 
the  underwriter  is  bound  by  the  valuation  in  the  policy.  Fraud 
alone  can  vitiate  it  (i). 

6.  Of  the  Memorandum. 

The  underwriters  of  London,  in  order  to  protect  themselves 
against  small  averages,  which  might  be  claimed  in  respect  of  perish- 
able commodities,  have  inserted,  at  the  foot  of  the  policy,  a  memo- 
randum to  the  following  effect :  "  N.  B.  Corn  (k),  fish,  salt  (l), 
fruit,  flour,  and  seed,  are  warranted  free  from  average,  unless 
general,  or  the  ship  be  stranded ;  sugar,  tobacco,  hemp,  flax,  hides, 
and  skins,  are  warranted  free  from  average  under  hi.  per  cent. ; 
and  all  other  goods,  also  the  ship  and  freight,  are  warranted  free 
of  average  under  3^.  per  cent.,  unless  general,  or  the  ship  be 
stranded."  The  words  in  italics  have  been  omitted  for  several 
years  in  the  forms  of  policies  adopted  by  the  two  insurance  com- 
panies, viz.,  London  Assurance,  and  Koyal  Exchange  Assurance. 
By  virtue  of  this  memorandum,  the  insurer  is  not  bound  to  make 
good  any  average  or  partial  loss  upon  the  articles  specified  in  the 
memorandum  except  a  general  average,  or  unless  the  ship  be 
stranded. 

The   term  general  average  requires   explanation.     "Whatever 

(c)  BusTc  V.  B.  E.  A.  Co.,  2  B.  &  Aid.  (i)  Barker  v.  Jmson,  L.  E.  3  C.  P. 

73  ;  Walker  v.  Maitland,  5  B.  &  Al.  171 ;  303. 

Bishop  y.Pentland,   7   B.  &  C.   223;  (k)  The  word  com  comprehends  peas ; 

Blyfh  V.  Shepherd,  9  M.  &  W.  765  ;  Bed-  Mason  r.  Skiirratj,  Marsh.  169  ;  Park, 

man  v.  Wilson,  14  M.  &  W.  476.  253  ;    and  malt  ;    Moody  v.   Surridge, 

(f)  Mead  v.  Davison,  3  A.  &  E.  303  ;  2  Esp.  N.  P.  C.  633,  Kenyan,  C.  J.  ; 
4  Nev.  &  M.  701.  l^ut  ^°^  rice ;  Scott  v.  Bourdillon,  2  N. 

(g)  Sutherland  v.  Pratt,  11  M.  &  "W.       R.  213. 

29g_  (l)  The  word  saw  does  not  comprehend 

{h)  Eastie  v.   Couturier  (in  error),  S      saltpetre  ;  Park,  243,  per  Wilson,  J. 
Exoh.  109  ;  S.  C.  22  L.  J.,  Exoh.  302. 
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damage  or  loss  is  incurred  by  any  particular  part  of  the  ship  or 
cargo  for  the,  freservation  of  the  rest,  such  damage  or  loss  shall 
be  considered  as  general  average ;  that  is,  th  e  several  parties  inte- 
rested in  the  ship,  freight  (m),  or  cargo,   shall   contribute  their 
respective  proportions  to  indemnify  the  owner  of  the  particular 
part  for  the  damage,  which  has  been  incurred  for  the  good  of  all. 
From  the  preceding  description  it  appears,  that  in  order  to  con- 
stitute a  general  average,  the  whole  adventure  must  have  been  in 
jeopardy.     A  ship  laden  with  coals  and  wheat  (which  were  the 
subject-matter  of  insurance)  was  forced,  by  stress  of  weather,  into 
a  harbour  in  Ireland,  and  there  happening  to  be  a  great  scarcity 
of,  corn  there  at  that  time,  the  people  came  on  board  in  a  tuniul- 
tuous  manner,  took  the  government  of  her  from  the  captain  and 
crew,  and  weighed  her  anchor,  by  which  she  drove  on  a  reef  of 
rocks,  where,  she  w:as  stranded,  an(i  they  would  not  leave  her  till 
they  had  compelled  the  captain  to  sell  all  the  corn  except  about 
ten  tons,  at  a  certain  rate  which  was  about  three-fourths  of  the 
invoice  price.     The  ten  tons  were  damaged  in  consequence  of  the 
stranding,  and  it  became  necessary  that  they  should  be  thrown  over- 
board.  The  ship  afterwards  arrived  at  her  place  of  destination  with 
the  remainder  of  her  cargo,  which  was  about  25Z.  worth  of  coals. 
It  was  contended,  that  the  loss  sustained  was  a  general,  and  not  a 
particular,'  average ;  but  the  court  were  of  a  different  opinion,  liord 
Kenyan,  C.  J.,  observing,  that  this  was  not  a  general  average, 
because  the  whole  adventure  was  never  in  jeopardy.     There  was 
not  any  pretence  to  say  that  the  persons  who  took  the  corn  intended 
any  injuiy  to  the  ship,  or  to  any  other  part  of  the  cargo,  except 
the  corn,  which  they  wanted  in  order  to  prevent  their  suffering  in  a 
time  of  scarcity :  therefore  the  plaintiffs  could  never  have  called  on 
the  rest  of  the  owners  to  contribute  their  proportion  as  upon  a 
general  average  {n).     A  custom  that  underwriters  are  not  liable 
under  the  ordinaiy  form  of  policy  for  general  average  in  respect  of 
the  jettison  of  goods  stowed  on  deck  is  a  valid  custom,  and  does  not 
contradict  the  terms  of  the  policy  (o). 

If  a  ship  is  submerged  with  cargo  on  board,  so  that  it  cannot  be 
got  out  without  raising  the  ship,  the  cost  of  raising  is  general 
average  {p). 

It  is  not  every  object  of  value  which  has  been  held  Kable  to  a 
contribution  for  average,  but  such  stores  only  as  are  termed  merces. 
Merces  has  never  been  held  to  extend  to  provisions,  but  includes 
only  the  cargo  put  on  board  for  the  purposes  of  commerce.    Hence 

.nl"^  tS",,-^"*'"   '•  ^^'^^a™.  2  T.  E.  (p)  Kempy.  Baliiday,!,.  E..  1,  Q.  B. 

M  i  "Til    ™  '^'  ^°^°^  Assurance,  1  520,  in  error  ;  35  L.  J.,  Q.  B.  156.     For 

/  \  aV  P;<       ,       .,  ,  principles  upon  ivhich  goods  jettisoned 

,  -Pp   fof  "''^  another  v.  Lushington,  are  to  be  valued  for  the  purposes  of  con- 

,\,/„         „„     .  irihuiion,  see  FktcJier  Y.  Alexander,  h. 

J°^  ^*?'''7-  ^'^i'^^mton,  6  H.  &  N.  E.  3,  C.  P.  375  ;  37  L.  J.,  C.  P.  193. 
//o  J  oU  L.  J.J  iix;  217. 
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it  has  been  held,  that  provisions  do  not  contribute  to  general  aver- 
age, even  where  the  cargo  consisted  of  passengers  only,  in  a  convict 
ship  (q). 

Insurance  at  and  from  C.  to  L.  on  goods,  in  a  ship  by  name, 
until  the  same  should  be  there  safely  discharged  and  landed,  rice 
free  of  particular  average,  and  the  ship  with  rice  and  other  goods 
arrived  within  the  limits  of  the  port  of  L.,  but  before  she  could  be 
brought  to  her  moorings  or  be  at  all  unloaded,  ran  agi'ound  and  was 
wrecked,  and  the  whole  cargo  was  gi-eatly  damaged,  and  was  taken 
out  of  her  in  craft,  and  carried  to  the  consignees  at  L.  and  sold, 
and  produced  upon  the  whole  little  more  than  sufficient  to  pay 
freight  and  salvage,  but  the  ric^  did  not  produce  sufficient  to  pay 
the  freight :  it  was  held,  that  this  was  a  case  of  particular  average 
only,  and  therefore  as  to  the  rice  the  underwriter  was  exempted 
by  the  warranty  (r).  "Particular  average"- does  not  include  ex- 
penses, usually  called  "particular  expenses,"  which  are  necessarily 
incurred  in  order  to  save  the  subject  matter  of  insurance  from  a 
loss  for  which  the  insurers  would  have  been  liable ;  the  insurers 
are  liable  to  such  expenses  under  the  usual  suing  and  labouring 
clause :  "  that  in  case  of  any  loss  or  misfortune  it  shall  be  lawful 
to  sue,  labour  and  travail  for  in  and  about  the  defence,  safeguard 
iand  recovery  of  the  aforesaid  subject  matter,  without  prejudice  to 
this  insurance,  the  charges  whereof  the  company  will  bear  in  pro- 
portion to^  the  sum  hereby  insured  "  (s). 

But  where  there  is  a  policy  against  total  loss  only,  the  expenses 
incurred  for  the  purpose  of  forwarding  the  subject  of  insurance  to 
its  destination,  at  a  time  when  it  is  not  in  any  peril  of  total  loss, 
either  actual  or  constructive,  are  not  recoverable.  Such  extra 
freight  is  particular  average  (t). 

Upon  the  other  branch  of  the  exception,  viz.  the  words  "  unless 
the  ship  be  stranded,"  it  has  been  held,  that  these  are  words  of 
condition,  and  that  if  such  condition  happens,  it  destroys  the 
exception  and  lets  in  the  general  words  of  the  policy,  and  that  the 
underwriter  is  liable  for  an  average  loss  upon  the  articles  specified 
in  the  memorandum,  where  there  is  a  stranding,  although  no  part 
of  the  loss  happen  in  consequence  of  the  stranding,  provided  such 
average  loss  arises  from  one  of  the  perils  insured  against  (tt). 
"  When  a  ship  is  stranded,  the  underwriters  agree  to  ascribe  the 
loss  to  the  stranding,  as  being  the  most  probable  occasion  of  the 
damage,  though  the  fact  cannot  always  be  ascertained"  (v). 

(q)  Brown  v.  StapyUton,  4  Bingh.  119.  Co.  r.  Saunders,  2  B.  &  S.  266,  in  error  ; 

See  Phillips  on  Insurance,  vol.  2,  pp.  31  L.  J,,  Q.  B.  206. 

152—4.     (3rd  edit.)  (u)  Sumettr.  JCeiisington,'!T.'R.  210, 

{r)  Olenniev.  The  London  Ass.  Com}}.,  recognized  by  Tindal,  C.  J.,  delivering 

2  M.  &  S.  371.  judgment  of  court  in  Kingsford  v.  Mar- 

(s)  Kidston,  v.  The  Empire  Marine  In-  shall,  8  Bingh.  463. 

surance  Co.,  L.  E.  1,  C.  P.  535  ;  35  L.  (v)  Per  Lord  Kenyan,  C.  J.,  NisUtt  v. 

J.,  C.  P.  250.  JJusMngtori,  4  T.  R.  787. 

(t)  Great  Indian  Peninsular  Railway 
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To  constitute  a  stranding,  it  is  essential  that  the  vessel  should  be 
stationary ;  the  striking  on  a  rock  where  the  vessel  remains  for  a 
minute-and-a-half  only,  is  not  a  stranding,  though  she  thereby 
receives  an  injury  which  eventually  proves  fatal  (x).  A  strand- 
ino-(2/)  may  be' said  to  take  place  where  a  ship  takes  the  ground 
not  in  the  ordinary  course  of  the  navigation,  but  by  reason  of  some 
unforeseen  accident,  for  the  mere  taking  of  the  ground  in  the  ordi- 
nary course  of  the  voyage,  is  not  a  stranding  within  the  .meaning 
of  the  policy  (z).  Upon  the  ebbing  of  the  tide,  a  vessel  took  the 
ground  in  a  tide-harbour  in  the  place  where  it  was  intended  she 
should ;  but  in  so  doing,  struck  against  some  hard  substance,  by 
which  two  holes  were  made  in  her  bottom,  and  the  cargo  damaged ; 
this  was  held  not  to  be  a  stranding  (a). 

Where  a  ship  being  under  conduct  of  a  pilot,  in  her  course  up 
the  river  to  Liverpool,  was,  against  the  advice  of  the  master, 
fastened  at  the  pier  of  the  dock-basin,  by  a  rope  to  the  shore,  and 
left  there,  and  she  took  the  ground,  and  when  the  tide  left  her,  fell 
over  on  her  side  and  bilged,  in  consequence  of  which,  when  the 
tide  rose,  she  filled  with  water,  and  the  goods  were  wetted  and 
damaged:  it  was  held,  that  this  was  a  stranding  to  entitle  the 
assured  to  recover  for  an  average  loss  upon  the  goods  (6).  So 
where,  in  assumpsit  on  a  policy  on  goods  warranted  free  from 
average,  unless  the  ship  were  stranded,  it  appeared,  that  in  the 
course  of  the  voyage,  the  ship  was,  by  tempestuous  weather,  forced 
to  take  shelter  in  a  harbour,  and  in  entering,  she  struck  upon  an 
anchor,  and  being  brought  to  her  moorings,  was  found  leaky  and 
in  danger  of  sinking,  and  on  that  account  was  hauled  with  warps 
higher  up  the  harbour,  where  she  took  the  ground,  and  remained 
fast  there  for  half  an  hour ;  it  was  held,  that  this  was  a  stranding 
within  the  meaning  of  the  policy  (c).  Where,  during  the  course 
of  a  voyage  upon  an  inland  navigation,  it  became  necessary,  in 
order  to  repair  the  navigation,  to  draw  off  the  water  :  and  the  ship, 
in  consequence,  having  been  placed  in  the  most  secure  situation 
that  could  be  found,  when  the  -water  was  drawn  off,  went  by  acci- 
dent upon  some  piles,  which  were  not  previously  known  to  be 
there :  it  was  held,  that  this  was  a  stranding  within  the  usual 
memorandum  in  the  policy,  the  accident  having  happened  not  in 
the  ordinary  course  of  such  voyage  (d ).  So  where  a  ship  having 
goods  on  board,  was  compelled,  in  the  course  of  her  voyage,  to 
put  into  a  tide-harbour,  and  was  there  mooi'ed  alongside  a  quay, 
in  the  usual  place  for  ships  of  her  burthen.     It  became  necessary, 

{x)  Maedougle  v.  Tlie  Royal  Exeh.  Ass.  (s)  JTcame  v.  Edmunds,  1  B.  &  B.  8S8. 

Co.,  1  Stark.  N.  P.  C.  130.  {a)  Kingsford  v.  Marshall,  8  Biiigh. 

(y)  Per  Bayley,  J.,  in  Bisliop  v.  Pent-  458. 

land,  7  B.  &  C.  224.    The  case  oi  Bishop  (6)  Carruthers  v.  Sydeliotliam,  4  M.  & 

V.  Pentland  was  recognized  in  Wells  v.  S.  77. 

Hopwood,  3  B.  &  Ad.  20,  Pa/rke,  J.,  dis-  (c)  Earrov)  v.  Bell,  4  B.  &  C.  736. 

senliente.  (d)  Bnyner  v.  Godmond,  5  B.  &  A.  225. 
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in  addition  to  the  usual  moorings,  to  fasten  her  by  tackle  to  posts 
on  the  shore,  to  prevent  her  falling  over,  upon  the  tide  leaving  her. 
The  rope,  not  being  of  sufficient  strength,  broke  when  the  tide  left 
the  vessel,  and  she  fell  over  upon  her  side,  and  was  thereby  stove 
in  and  greatly  injured  :  it  was  held,  that  this  was  a  stranding  (ej. 
So  where  the  ship,  having  arrived  in  Hull  harbour,  was  in  the 
course  of  discharging  her  cargo  at  a  quay  alongside  of  which  she 
was  moored.  At  low  water  she  grounded  on  the  mud  ;  but  on  one 
occasion,  the  rope  by  which  her  head  was  moored  to  the  opposite 
side  of  the  harbour  stretched,  and  the  wind  blowing  from  a  parti- 
cular qiiarter,  instead  of  grounding  entirely  on  the  mud,  as  it  was 
intended  she  should  have  done,  sne  partly  gi'ounded  on  a  bank  of 
rubbish  and  stones.  This  grounding  was  held,  by  a  majority  of  the 
judges,  to  he  a  stranding  (/).  It  will  be  remarked,  that  all  these 
cases  were  decided  upon  the  principle,  that  the  taking  the  ground 
was  occasioned  by  some  extraneous  and  accidental  cause :  and  was 
not  a  taking  of  the  ground  in  the  usual  course  of  navigation.  Ac- 
cording to  Lord  Tenterden,  the  rule  which  may  fairly  be  collected 
from  the  greater  number  of  the  cases  is  this : — "  Where  a  vessel 
takes  the  ground  in  the  ordinary  and  usual  course  of  navigation 
and  management  in  a  tidal  river  or  harbour,  upon  the  ebbing  of  the 
tide  or  from  a  natural  deficiency  of  water,  so  that  she  may  float 
again  upon  the  flow  of  tide  or  increase  of  water,  such  an  event 
shall  not  be  considered  a  stranding  within  the  meaning  of  the 
memorandum.  But  where  the  ground  is  taken  under  any  extra- 
ordinary circumstances  of  time  or  place,  by  reason  of  some  unusual 
or  accidental  occurrence,  such  an, event  shall  be  considered  as  a 
stranding"  ((/).  And  Tindal,  C.  J.  Qt),  said,  that  it  is  a  stranding 
"  where  the  taking  of  the  ground  does  not  happen  solely  from 
those  natural  causes  which  are  necessarily  incident  to  the  ordinary 
course  of  the  navigation  in  which  the  ship  is  engaged,  either 
wholly  or  in  part,  but  from  some  accidental  or  extraneous  cause  "  {%). 
Where  goods  were  insured  free  from  average,  unless  general,  or  the 
ship  be  stranded,  and  a  particular  average  loss  was  incurred  by  the 
stranding  of  a  lighter  conveying  the  goods  from  ship  to  shore ;  it 
was  held,  that  the  insurer  was  not  liable  (k). 

Where  there  is  neither  general  average  nor  stranding,  it  seems 
that  the  underwriter  is  not  liable  at  all,  if  the  commodity  specifi- 
cally remain,  although  the  damage  sustained  may  amount  to  a 
total  loss  (P).    The  Eoyal  Exchange  Assurance  Company  was  held 

(c)  Bishop  V.   Pentland,   7   B.    &  C.  456  ;   22  L.  J.,  Q.   B.  113  ;  and  £^U- 

219  tejner  v.  Magmis,  11  C.  B.  876  ;  21  L.  J., 

(/)  Wells  V.  Eopwood,  3  B.  &  Ad.  20.  C.  P.  119. 

(a)  In  Wells  v.  Hovwood,  3  B.  &  Ad.  (k)  Eoffman  v.  Marshall,  2  Bingh.  ¥. 

34_  C.  383  ;  2  Scott,  559  ;  sfie  post,  p.  897. 

\h)  Kingsford  v.  Marshall,  8  Bing.  463.  il)  Mason  r.  Skurray,  London  Sittings 

(i)  8  Bino-h.  458  ;  and  see  for, an  ap-  after  H.  T.  1780,  coram  Lord  Mamsfield, 

plication  of° these  principles  the  recent  C.  J.,  Park,  191, 192  ;  Cocking  v.  Fraser, 

cases  of  Qorcoran  v.  Gurney,  1  E.  &  B.  Marsh,  144. 
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to  be  liable  for  a  total  loss  upon  a  cargo  of  wheat,  where  the  ship, 
from  the  perils  insured  against,  become  incapable  of  pursuing  the 
Voyage,  and  another  vessel  could  not  be  procured  to  forward  the 
pargo  (m). 

7.  The  Date. 

Kegularly  the  policy  should  be  dated  (tc),  that  is,  to  each  subscrip- 
tion, for  each  subscription  makes  a  distinct  contract,  the  day  on 
which,  and  the  month  and  year  in  which,  it  is  made  ought  to  be 
added.  The  insertion  of  a  date  may  tend  tp  the  discovery  of 
fraud,  and  consequently  ought  not  to  be  omitted.  It  is  usual, 
although  not  essentially  necessary,  to  specify  the  sum  insured :  and 
the  mode  of  doing  this  is  by  writing  the  sum  in  words,  and  not  in 
figures,  in  order  to  prevent  any  alteration  being  made. 

8.  The  Stamp. 

The  policy  must  be  duly  stamped  (o)  at  the  time  when  it  is 
effected,  for  it  cannot  be  legally  stamped  afterwards  (p). 

A  policy  of  insurance  was  subscribed  by  the  defendant  on  the 
5th  of  February,  1800,  and  duly  stamped,  purporting  to  be  a  policy 
"  on  goods  and  specie  on  board  of  ship  or  ships  sailing  between 
the  1st  of  October,  1799,  and  the  1st  of  June,  1800,  being  the 
property  which  should  first  sail  to  a  certain  amount,  and  upon  the 
vessels  carrying  the  goods."  After  the  1st  of  June,  1800,  but 
before  any  notice  of  the  determination  of  the  risk  (q)  had  been 
received,  a  memorandum  was  written  on' the  policy,  and  subscribed 
by  the  defeijdant,  whereby  it  was  agreed  to  extend  the  time  of 
sailing  to  the  1st  of '  August,  1800.  It  was  held,  that  although 
by  this  memorandum  the  time  of  sailing  was  extended^  yet  the 
object  of  the  insurance  continued  the  same ;  and  consequently 
the  memorandum,  falling  within  the  proviso  contained  in  the  13th 
section  of  the  stat.  35  Geo.  III.  c.,63,  did  not  require  a  stamp  (r). 

The  Stat.  35  Geo.  III.  c.  63,  s.  13,  provides,  "that  the  act  shall 
not  extend  to  prohibit  the  making  any  alteration  which  may  law- 
fully be  made  in  the  terms  or  conditions  of  any  policy  of  insurance, 
duly  stamped,  after  the  same  shall  have  been  underwritten,  or  to 
require  any  additional  stamp  duty  by  reason  of  such  alteration,  so 

(m)  FerLoriEUenioroughrC.  3.,Wit-  previous  stamp,  may  he  stamped  after 

50)!.  V.  Sayal  Emh.  Ass.  Cmnp.,  2  Camp.  being  again  underwrittei).     9  Geo.  4,  o. 

623.     See  also  Manning  v.  Neionham,  49,  s.  1  ;  5  &  6  Vict.  u.  82,  s.  26. 

2  Camp.  624,  n.  :    3  Dong,   130;    and  (q)  "  Determination  of  the  risk,"  is  to 

Ande,rs<my.  Wallis,  2  M.  &  S.  240.  Ibe  understood  either   the  loss  or  safe 

(»)  Marsh.  270.  arrival  of  the  thing  insured,  or  the  final 

(o)  For   the   amount    of    the    stamp  end  and  conclusion  of  the  voyage.    Pir 

duties,  see  stat.  30  &  31  Vict.  c.  23.  Lord    ElUnhorough,    C.    J.,    delivering 

(p)  Modmek  v.  Sovil,  3  Campb.  103.  judgment  of  court  in  Kensington  v.  In- 

A  policy  of  mutual  assurance  that  has  glis,  8  East,  291. 

been  previously  stamped,  if  not  under-  (r)  Kensington  v.  liiglis  (in  error),  8 

written-  beyond   amount  warranted'  by  East,'  273. 
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that  such  alteration  he  onade  before  notice  of  the-  determination  of 
the  risk  originally  insured,  &c.,  and  so  that  the  thing  insured 
shall  remain  the  property  of  the  same  persons ;  and  so  that  such 
alteration  shall  not  prolong  the  term  insured  beyond  the  period 
allowed  by  this  act ;  and  so  that  no  additional  or  further  sum 
shall  be  injured  by  means  of  such  alteration."  The  words  "  the 
thing  insured  shall  remain  the  property,  &c.,"  apply  to  one  identical 
and  continued  subject-matter  all  along  remaining  the  property 
of  the  same  proprietor,  and  will  not  comprehend  a  case  where  the 
thing  last  insured  is  not  only  in  fact,  but  in  name  and  kind,  as  a 
specific  object  of  insurance,  essentially  different  from  the  thing 
first  insured,  and  which  begin^  also  to  have  an  existence  at  a 
much  later  period  than  the  other,  and  when  the  thing  first  insured 
scarcely,  or  in  a  small  degree  only,  remains  or  continues  to  exist 
at  all.  Hence,  where  the  original  policy  was  ''  on  ship  and  out- 
fit," at  and  from  London  to  the  South  Seas,  during  the  ship's  stay 
and  fishing  there,  and  at  and  thence  to  Great  Britain,  &c. ;  and 
after  the  ship  had  sailed  on  the  voyage  insured,  by  consent  of  the 
underwriters,  the  policy  was  altered,  and  declared  to  be  on  the 
ship  and  goods,  instead  of  the  ship  and  outfit :  it  was  held,  that  as 
the  outfit  for  such  a  voyage  as  was  described  in  the  policy  differed 
materially  from  what  was  comprehended  under  the  term  goods,  the 
policy  in  its  altered  state  required  an  additional  stamp  within  the 
meaning  of  the  preceding  section  (s).  It  was  held  afterwards,  that 
the  assured  could  not  recover  upon  the  policy  in  its  original  state, 
as  an  assurance  on  "  ship  and  outfit,"  by  reason  of  the  alteration 
apparent  on  the  face  of  the  instrument,  such  alteration  having 
been  made  by  the  parties  interested  (t). 

But  where  a  broker,  instructed  to  effect  a  policy  on  goods, 
effected  it  on  ship,  and  the  mistake  was  afterwards  rectified  by 
the  underwriter  subscribing  a  memorandum  in  the  margin :  it  was 
held,  that  a  new  stamp  was  not  necessary  (u).  So  where  a  mistake 
was  made  by  an  agent  in  declaring  the  interest  in  the  margin  of 
the  policy  to  be  on  a  ship  by  a  wrong  name  ;  it  was  held,  that  it 
might  be  rectified  by  inserting  the  true  name  without  a  fresh 
stamp  (x).  A  policy  was  effected  at  four  guineas  per  cent,  on 
hemp  marked  E.  and  valued,  with  certain  returns  of  premium, 
upon  arrival  at  certain  ports,  and  warranted  to  sail  before  the  20th 
of  August,  which  was  a  summer  risk  and  premium.  By  a  memo- 
randum indorsed,  the  underwriter,  for  four  guineas  additional  and 
the  return  of  five  shillings  less  for  arrival,  absolved  the  assured 
from  the  warranty  of  sailing  before  the  20th  of  August,  so  making 
it  a  winter  risk,  and  withdrew  the  mark  of  the  hemp ;  it  was  held, 
that  these  alterations  might  be  made  by  stat.  35  Geo.  III.  c.  63, 

(s)  HUl  Y.  Patten,  8  East,  373,  cited      &  C.  264. 
in  Bathe  v.  Taylor,  15  East,  41.'5.  (u)  Sawtell  v.  Loudon,  5  Taunt.  359. 

(t)  French  v.  Patten,  9  East,  351 ;  1  {x)  RoUnson  v.   Touray,  1  M.  &  S. 

Campb.  72,  cited  in  Reed  v.  Deere,  1  B'.       217. 

K  2 
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s.  13,  without  any  new  stamp  {y).  Policy  on  goods  at  and  from 
Stockholm  to  Swinemunde.  The  ship  being  driven  into  Wisby 
on  the  20th  May,  and  detained  there  till  the  9th  October,  the 
assured,  on  1st  July,  wrote  to  their  agents  in  London,  "  that  the 
captain  had  been  ordered  to  proceed  to  Konigsberg,  as  they  were 
not  certain  whether  the  enemy  might  be  at  Swinemunde  or  not, 
and  that  the  passage  to  Konigsberg  was  nearly  the  same,  but 
rather  the  shortest  and  safest,  and  they  desired  the  agents  to 
arrange  the  matter  with  the  underwriters."  The  agents  having  re- 
ceived this  letter  on  the  12th  July,  applied  to  the  underwriters  for 
their  consent  to  alter  the  policy,  by  adding  the  words  "  Konigsberg 
or  Memel "  after  "  Swinemunde,"  which  consent  was  obtained. 
The  ship  and  goods  were  afterwards  lost  on  their  voyage  to  Konigs- 
berg ;  it  was  held,  that  this  alteration  did  not  require  a  new 
stamp  {z).  So  where  the  policy  was,  "  at  and  from  Liverpool  to 
Quebec,"  and  afterwards,  by  a  memorandum  at  the  foot,  it  was 
changed  to  "from  Liverpool  to  St.  John's,  New  Brunswick;"  it 
was  held,  that  a  new  stamp  was  not  necessary  (a).  Policy  of  in- 
surance on  ship  and  goods  at  and  from  Cuba  to  Liverpool,  with 
liberty,  "in  that  voyage  to  proceed  and  sail  to,  and  touch  and 
stay  at,  any  ports  or  places  whatsoever ;  and  with  leave  to  dis- 
charge and  take  in,  at  any  ports  or  places  she  might  touch  at, 
without  prejudice  to  that  insurance."  The  insured,  after  subscrip- 
tion of  the  policy,  inserted  in  the  body  of  it  the  words,  "with 
leave  to  call  o£f  Jamaica,"  to  which  interpolation  all  the  under- 
writers assented,  without  increase  of  premium,  except  the  defend- 
ant, who,  being  out  of  the  way,  was  not  applied  to.  The  captain 
sailed  from  Cuba  with  eight  men,  engaged  to  navigate  to  Liver- 
pool, and  two  to  Jamaica,  being  unable,  at  Cuba,  to  procure  ten 
men  (the  proper  complement  of  the  crew),  for  Liverpool.  She 
then  touched  at  Jamaica,  for  the  sole  purpose  of  landing  the  two 
men,  and  procuring  others  in  their  stead;  and,  having  accom- 
plished this  purpose,  was  lost  on  the  voyage  from  Jamaica  to 
Liverpool :  it  was  held,  1st,  that  this  was  a  material  alteration  of 
the  policy,  and  rendered  it  void  ;  2nd,  that  the  ship  was  not,  as  to 
the  crew,  seaworthy  for  the  whole  voyage  (as  she  ought  to  have 
been),  when  she  sailed  from  Cuba;  3rd,  that  the  circumstance  of 
her  having  become  seaworthy  after  her  leaving  Cuba,  and  before 
the  loss,  did  not  entitle  the  plaintiff  to  recover  (&). 

A  policy  on  a  ship,  lost  or  not  lost,  is  good,  the  ship  having  been 
accepted  for  insurance  and  the  premium  paid  before  loss,  although 
the  policy  was  not  actually  executed  and  stamped  till  loss  had  hap- 
pened, and  both  insurer  and  assured  knew  it.  (c) 

\y)  HuUard  v.    Jackson,   4   Taunt.      81. 

{z)mmstrom  and  another  v.  Bell,  5      158. 

ln\  il^l'^ji^  7       c  ^  f")  ■^^"'^  ^-  Davuon,  3  A.  &  E.  303  : 

(a)  BrqckelhanTc  v.  Svgrue,  1  B.  &  Ad.       4  JTev,  &  M.  701. 
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9.  Of  the  Construction  of  Marine  Folides. 

"  The  same  rule  of  construction  which  applies  to  all  other  instru- 
ments, applies,  equally  to  a  pohcy  of  assurance,  viz.,  that  it  is  to  be 
construed  according  to  its  sense  and  meaning,  as  collected  in  the 
first  place  from  the  terms  used  in  it,  which  terms  are  to  be  under- 
stood in  their  plain,  ordinary,  and  popi^ar  sense,  unless  they  have 
generally,  in  respect  to  the  subject-matter,  as  by  the  known  usage 
of  trade  or  the  like  acquired  a  peculiar  sense  distinct  from  the 
popular  sense  of  the  same  words,  or  unless  the  context  evidently 
points  out  that  they  must,  in  the  particular  instance,  and  in  order 
to  effect  the  immediate  intentiofi  of  the'parties  to  that  contract,  be 
understood  in  some  other  special  and  peculiar  sense.  The  only 
difference  between  policies  of  assurance  and  other  instruments  in 
this  respect  is,  that  the  greater  part  of  the  printed  language  of 
them,  being  invariable  and  uniform,  has  acquired,  from  use  and 
practice,  a  known  and  definite  meaning,  and  that  the  words  super- 
added in  writing,  subject  indeed  always  to  be  governed  in  point 
of  construction  by  the  language  and  terms  with  which  they  are 
accompanied,  are  entitled,  nevertheless,  if  there  should  be  any 
reasonable  doubt  upon  the  sense  and  meaning  of  the  whole, 
to  have  a  greater  effect  attributed  to  them  than  to  the  printed 
words  ;  inasmuch  as  the  written  words  are  the  immediate  language 
and  terms  selected  by  the  parties  for  the  expression  of  their  mean- 
ing, and  the  printed  words  are  a  general  formula,  adapted  equally 
to  their  case,  and  that  of  all  other  contracting  parties  upon  similar 
occasions  and  subjects"  (d).  And  Lord  Campbell  thus  lays  down 
the  law  as  to  the  admissibility  of  evidence  of  usage : — "  Usage  may 
be  relied  upon  to  show  the  sense  in  which  an  expression  found  in 
a  written  contract  is  used  in  a  particular  trade,  and  a  usage  con- 
sistent with  a  written  contract  may  be  introduced  into  it,  as  both 
parties  being  aware  of  it,  may  be  supposed  to  intend  that  it  shall 
form  part  of  their  bargain.  But  to  let  in  verbal  evidence  of  a 
usage  for  the  purpose  of  contradicting  and  nullifying  an  express 
written  contract,  would  be  contrary  to'  all  principle,  and  has  been 
forbidden  as  often  as  the  attempt  has  been  made  "  (e). 

(d)  Lord  Mlenboroicgh,  C.  J.,  deliver-  871. 

ing  judgment  of  court  in  Robertson  v.  (e)  Hall  v.  Sanson,  4  E.  &  B.   604 ; 

J^rencA,  4  East,  135,  recognized  by  Lord  24  L.   J.,    Q.   B.  101.      See  Booth   v. 

Tenterden,  C.  J.,  delivering  judgment  of  Oain,  15  C.  'B.  OS.  S.)  291  ;  33  L.  J., 

court  in  Sunter  v.  LeathUy,  10  B.  &  C.  C.  P.  99. 
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III.  What  Persons  mwy  be. Insured. 

WIio  may  be  Insurers,  p.  890. 
What  rtmy  he  Insured,  p.  891. 


What  Persons  may  he  Insured. 

In  this  country ;:all  persons,  .whether  British  subjects  or  aliens, 
may,  in  general,  .be  insured.  But  an  action  cannot  be  maintained 
on  a  policy  at  the  suit  or  on  the  behalf  of  an  alien  enemy  during 
■war,  although  the  property  insured  be  of  British  manufacture,  and 
exported  from  this  country  (/). 

Where  a  ship  belonging  to  an  alien  enemy  is  protected  by  the 
king's  licence,  an  insurance  may  be  effected  on  such  ship  by  a 
British  subject,  as  trustee  on  the  behalf  of  the  shipowner,  and  an 
action  on  the  policy  may  be  maintained  at  the  suit,  of  the  trustee 
even  in  time  of  war,  because  the  public  policy  of  the  country  is  not 
contravened  by  sustaining  and  giving  effect  to  such  trust ;  and 
although  the  king's  licence  cannot,  in  point  of  law,  have  the  effect 
of  removing  the  personal  disability  of  the  shipowner  (being  an 
alien  enemy)  in  respect  of  suit,  so  as  to  enable  him  to  sue  in  his 
own  name,  yet  it  purges  the  trust  in  respect  to  him  of  all  the 
injurious  qualities  in  regard  to  the  public  interest  {g). 

An  English  subject  who  lives,  and  carries  on  trade  under  the 
protection  and  for  the  benefit  of  a  hostile  State,  and-  who  is  so  far 
a  merchant  settled  in  the  state  that  his  goods  would  be  liable  to 
confiscation  in  a  court  of  prize,  is  not  to  be  considered  as  entitled 
to  sue  as  an  English  subject  in  an  English  court  of  justice.  Re- 
siding under  the  allegiance  and  protection  of  a  hostile  state,  he 
may  be  considered,  to  all  civil  purposes,  as  much  an  alien  enemy 
as  if  he  were  born  there.  But  if  he  reside  in  a  neutral  country, 
he  is  entitled  to  all  the  privileges  of  a  neutral  country  Qi). 

Who  may  he  Insurers. 

At  the  common  law,  any  person  in  his  individual  and  separate 
capacity,  or  any  number  of  persons  forming  a  society  or  partner- 
ship, might  have  been  insurers ;  but  the  stat.  6  Geo.  I.  c.  18, 
authorized  the  king  to  grant  charters  to  two  distinct  companies  for 
assurance  of  ships,  goods,  and  merchandizes  at  sea,  or  going  to  sea, 
and  for  lending  money  on  bottomry,  and  in  pursuance  of  the  powers 
given  by  this  statute,  the  Eoyal  Exchange  Assurance  and  the 
London  Assurance  Companies  were  established  by  charters,  bearing 
date  the  22nd  day  of  June,  1720  :  and  by  the  12th  section  of  the 
before-mentioned  statute,  it  was  enacted,  that  "  all  corporations 
societies,  and  partnerships  (other  than  the  two  corporations)  should 

(/)  Brandon  v.  NesUtt,  6  T.  E.  23 ;  266. 

Bristow  V.  Towsrs,  6  T.  E.  35.    See  also  (7i)  See  M'Gonnell  v.  Hector,  3  B.  & 

FUndt  T.  Waters,  16  East,  260.  P.   113,   and    Willison   v.   Pattesm,  7 

(g)  Kensington  v.  Inglis,  8  East,  273,  Taunt.  449. 
recognized  in  Flmdt  v.  Waters,  15  East, 
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be  restrained  from  underwriting."  By  stat.  5  Geo.  IV.  c.  114,  s.  1, 
this  restraint  was  removed;  and  now  any  corporation  or  body  politic, 
society,  or 'partnership,  or  persons  acting  in  any  feociety  or  partner- 
ship, rtiay  grant,  sign,  and  underwrite  any  policy  of  assurance,  upon 
any  ship  or  goods,  at  sea  or  going  to  sea,  or  lend  money  by  way -of 
bottomry.  But  by  the  2nd;  section;  it  is  provided,  that  this  act 
shall  not  affect  the  rights  and  privileges  of  the  corporations  of  the 
Eoyal  Exchange  and  London  Assurance,  otherwise  than  by  making 
it  lawful  for  other  corporations  and  bodies  politic,  and  •  persons 
acting  in  societies  or  partnership,  to  grant  and  make  such  policies 
of  assurance  and  contracts  of  bottomry.  It  may  be  remarked,  that, 
the  object  of  the  i2th  section* of  the! statute  of  George  I.  was 
merely  to  avoid  marine  insurances  entered  into  by  corporations  and 
partnerships,  other  than  the  two  privileged  corporations:  for  it 
was  expressly  declared,  at  the  close  of  that  Section,  that  any  private 
persons  might  underwrite  as  fully  and  beneficially  as  before  that 
statute,  provided  they  did  not  underwrite  upon  the  account  or  risk 
of  a  corporation,  or  persons  acting  in  partnership. 

What  may  be  Insured. 

The  subjects  of  marine  insurance  are,  ships,  goipds,  merchandize, 
freight  (i),  bottomry,  and  respondentia  interest ;  a  special  interest 
in  goods,  as  the  lien  of  a  factor  (Jc),  money  expended  by  the  captain 
for  the  use  of  an  East  India  ship  {l) ;  thfe  captain's  commission 
and  privileges  in  an  African  trade  ship  (w) ;  the  profits  expected  to 
arise  from  a  cargo,  as  from  a  cargo  of  molasses  (n),  or  from  a  cargo 
employed  in  the  trade  on  the  coast  of  Africa  (o).  The  policy  of 
the  law  considers  the  insurance  of  seamen's  wages,  or  of  anything 
to  be  received  at  the  end  of  the  voyage  in  lieu  of  wages,  as  illegal  (^). 
The  law  of  England,  following  the  marine  law,  did  not  allow  the 
mariners  any  wages,  unless  the  ship  earned  freight.  This  law  would 
have  been  completely  evaded,  if  the  mariners  could  have  insured 
their  wages.  But  now  by  17  &  18  Vict.  c.  1.04,  s.  183,  wages  are 
no  longer  dependent  on  the  earning  of  freiight,  but  whether  this 
has  made  any  alteration  as  to  the  non-insurability  of  a  seaman's 
wages,  has  not,  it  is  believed,  been  decided.  There  never  was,  and 
is  not  any  such  rule  as  to  the  captain,  but  an  insurance  on  money 
lent  to  the  captain,  payable  out  of  the  freight,  is  illegal  (q).  But 
a  mere  expectation  without  any  interest  is  not  insurable ;  as  where 
a  vessel  not  having  strictly  complied  with'  the  provisions '  of  a 

(i)  Mmitgonwry  y.  Eggington,  3  Tj  R.  -See-also  Hodgson  v.  Glover,  6  East,  316  ; 

362.         '  M'Sviinney  v.  Soyal  ExchJ  Ass.  Comp., 

{h)  Park,  9  ;  Oodin  v.  London  Assur-  14  Q.  B.  634  ;  S.  0.  {in  error)  ibid.  646  ; 

ance  Company,  3  Burr.  1401.  Halhead  v.  Young,  6  E.  &  B.  312;  25  L. 

'(I)  Gregory  v.  Christie,  Park,  li;  3  J.,  Q.  B.  290. 

Doug.  419.  .  iP)  ^^^  V^ebster  y.,I>e  Tastet,  7  T.  E. 

(m)  King  v.  Oloi'ef,  2  N.  R.  206. .  157  ;  Stainbankv.  Shepard,  13  C.  B.  418. 

(n)  OroMt  V.  Parkinson,  3  Doug.  16  ;  (?)  Wilsonv.  Moyal  Exeh.  Ass.  Comp., 

EyreY.  Glover,.ZCMa^\i..%1S.  .  .  2  Campti.  626. 

(o)  Barclay  v.  Cmmns,  2  East,, 544. 
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French  law  by  which  a  bounty  is-  given  to  ships  fishing  in  certain 
latitudes  under  certain  conditions,  and  therefore  not^being  entitled 
to  the  bounty  as  a  matter  of  right ;  it  was  held,  that  although  it 
was  the  practice  of  the  French  government  to  allow  the  bounty 
to  vessels  under  similar  circumstances,  without  inquiry  as  to  the 
strict  performance  of  the  conditions,  such  an  expectation  of  the 
bounty  was  not  an  insurable  interest  (r). 

With  respect  to  an  insurance  on  freight,  it  is  to  be  observed ;  1st, 
that  freight  ought  to  be  insured  eo  nomine  as  freight,  and  that  it 
will  not  be  covered  by  an  insurance  on  goods ;  and  2ndly,  unless 
an  inchoate  right  to  the  freight  has  commenced,  the  assured  will 
not  be  entitled  to  recover  (s).  The  risk  does  not  attach  until  the 
goods  are  either  actually  shipped  on  board,  or  until  there  is  an 
actual  contract  for  shipping  them  (f).  In  an  action  upon  a  policy 
of  insurance  upon  ship  and  freight  (u),  it  appeared  that  the  ship 
had  been  destroyed  by  a  tempest,  before  the  goods,  which  were 
ready  to  be  shipped,  were  actually  on  board.  Lee,  C.  J.,  was  of 
opinion,  that  the  plaintiff  was  not  entitled  to  recover  for  freight,  as 
the  goods  not  having  been  actually  on  board,  the  plaintiff's  right 
to  freight  had  not  commenced.  But  where  the  right  to  freight  has 
commenced,  as  if  part  of  the  goods  are  on  board,  and  the  rest 
ready  to  be  shipped,  the  plaintiff  will  be  entitled  to  recover  on  an 
insurance  on  freight  (a;).  So  where  plaintiff,  a  shipowner,  effected 
a  policy  on  freight  at  and  from  the  Coromandel  coast  to  Bourbon : 
the  ship  put  into  port  on  the  Coromandel  coast  for  repairs ;  the 
plaintiff  purchased  a  cargo,  and  had  it  ready  to  be  sent  on 
board  in  storehouses  about  seven  miles  from  the  port.  The  ship 
was  lost  by  an  accident  in  getting  out  of  dock.  It  was  held,  that 
the  cargo  being  ready  when  the  ship  was  about  to  leave  the  dock, 
the  risk  attached  (i/).  So,  where  a  ship  was  chartered  for  a  voyage 
from  London  to  Teneriffe,  where  she  was  to  take  wine  on  board, 
and  to  carry  it  to  the  West  Indies,  and  it  was  covenanted  that  the 
owner  was  to  receive  for  the  freight  for  the  said  voyage  so  much 
per  pipe,  and  the  vessel  set  sail,  but  was  captured  before  she  arrived 
at  Teneriffe ;  it  was  held,  that,  as  in  this  case  the  inchoate  right  to 
freight  commenced  from  the  inception  of  the  voyage,  that  is,  the 
instant  the  ship  sailed  from  London,  the  plaintiff  was  entitled  to 
recover  on  a  policy  on  freight.  Note.  In  this  case  the  policy  was  a 
valued  policy  on  freight  "  at  and  from  London  to  Teneriffe,  and  at 
and  from  thence  to  the  West  Indies  "  (2).  So  where  an  insurance 
was  made  by  shipowners  on  freight  of  a  certain  ship  "  at  and 
from  Dominica,"  &c.  to  London,  and  it  appeared  that  the  ship  had 

(r)  Devaivx  v.  Steele,  6  B.  N.  C.  358.  (a)  Monigomenj  v.  Eggington,  3  T.  R. 

See  also  StoeMale  v.  Dunlop,  6  M.  &  W.  362. 

224-  {y)  Devaux  v.  J'Anson,  5  B.  N.  C. 

,  (s)  Baillie  v.  Moudiglimi,  Park,  90.  519. 

(t)  Flint  V.  Flemyng,  1  B.  &  Ad.  46,  («)  Thommon  v.  Taylor,  6  T.  E.  478, 

(«)  Tmge  v.  Watts,  Str.  1251. 
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been  chartered  for  a  voyage  from  London  to  Bominica,  and  bade 
to  London,  the  charterers  agreeing  to  pay  a  certain  part  of  the  freight 
which  the  ship  should  make  outwards,  and  also  to  procure  for  the 
ship  at  Dominica  a  full  cargo  at  the  current  freight  for  London : 
the  ship  having  arrived  at  Dominica,  and  delivered  her  outward- 
bound  cargo,  was  captured  while  she  lay  at  Dominica,  before  any 
part  of  the  home-bound  cargo,  which  was  ready  to  be  loaded, 
could  be  put  on  board.  An  endeavour  was  made  to  distinguish 
this  case  from  the  preceding  case  of  Thompson  v.  Taylor,  on  the 
ground,  that  there  the  insurance  was  on  a  valued  policy  upon 
freight  on  a  chartered  ship  at  and  from  London  to  Teneriffe,  and 
at  and  from  thence  to  the  West  Jndies ;  and  which,  as  it  was  said, 
turned  on  the  entirety  of  the  voyage  insured,  the  freight  being 
covenanted  to  be  paid  for  the  said  voyage,  according  to  a  stipulated 
rate  per  pipe  for  500  pipes  of  wine ;  whereas  this  was  an  open 
policy,  and  the  freight  was  to  be  estimated  according  to  the  quantity 
of  goods  on  board,  of  which  there  never  were  any,  and,  therefore, 
no  inception  of  the  freight,  and,  consequently,  not  of  the  insurance 
upon  it :  and  this,  it  was  argued,  was  the  same  as  if  the  ship  had 
sailed  from  Dominica  without  any  goods  on  board  ;  but  the  objec- 
tion was  overruled;  Lord  Mlenborough,  G.  J.,  observing,  that  it 
was  clear  that  the  underwriter  was  liable,  upon  the  authority  of 
Thompson  v.  Taylor,  the  voyage  having  commenced  in  which  the 
freight  was  to  be  earned  according  to  the  terms  of  the  charter-party, 
which  made  it  one  entire  contract,  and  which  voyage  was  insured 
by  the  policy;  that  in  Thompson  v.  Tayloo\  the  loss  happened 
before  the  ship  arrived  at  Teneriffe,  where  she  was  going  to  fetch 
her  freight,  and  yet  the  underwriter  was  holden  to  be  liable  (a). 

Freight  may  be  insured  for  part  of  an  entire  voyage  ;  and  if  the 
ship  be  on  the  voyage  insured  when  the  loss  happens,  the  assured 
will  be  entitled  to  recover,  although  the  ultimate  destination  of  the 
ship  was  not  disclosed  to  the  underwriter  (&).  On  a  policy  on 
goods  at  and  from  Plymouth  to  Malta,  with  liberty  to  touch  at 
Penzance,  or  any  other  port  in  the  channel  to  the  westward,  for 
any  purpose  whatever,  beginning  the.  adventure  from  the  loading 
the  goods  on  board  the  ship  as  above ;  it  was  held,  that  goods 
loaded  at  Penzance  were  protected  by  the  policy  (c).  A  policy  on 
freight,  at  and  from  the  ship's  port  of  loading  at  J.  to  her  port  of 
discharge,  with  leave  to  call  at  intermediate  ports,  beginning  the 
adventure  on  the  goods  from  the  loading  as  aforesaid,  ivith  leave  to 
discharge,  exchange,  and  taJee  on  board  goods  at  any  port  she  may 
call  at,  without  being  deemed  a  deviation,  covers  the  freight  of 
goods  loaded  at  an  intermediate  port ;  and  therefore,  where  the  ship 
having  sailed  with  a  cargo  loaded  at  J.  was,  during  the  voyage, 
cast  on  shore  at  an  intermediate  port,  and  lost  a  part  of  her  cargo, 

(a)  EorncastU  y.  Suart,  7  East,  400.         recognized    in    Lmthley   v.    Hwnter,   7 
(J)  Taylor  v.  Wilson,  15  East,  324.  Bingh.  529. 

(c)  YioUtt  V,  Allv-uU,  3  Taunt.  419,. 
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and  took  on  board  other  goods  at  that  port  to  complete  her  cargo> 
and  arrived  at  her  port  of  discharge  and  earned  freight ;  it  was  held, 
that  the  assured,  who  had  abandoned  to  the  underwriter  upon  in- 
telligence of  the  loss,  and  had  adjusted  with  him  as  for  a  total  loss, 
was  liable  to  the  underwriter  for  the  freight  of  that  part  of  the 
cargo  loaded  at  the  intermediate  port,  after  deducting  the  ex- 
penses attendant  upon  procuring  the  said  freight  {d). 

Freight  is  not  lost  by  perils  of  the  sea  simply  because  the  cost 
of  the  repair  of  sea  damage  necessary  to  earn  it  would  be  greater 
than  the  freight.  The  prudent  owner  principle  only  applies  to 
constructive  total  loss  of  ship  or  cargo  by  damage  thereto,  not  to 
expense  and  labour  of  earning  freight  (e). , 

In  an  action  oh  a  -policy  on  freight  it  appeared,  that  the  ship  in 
the  course  of  her  voyage  having  been  injured  by  a  peril  of  the  sea, 
was  obliged  to  put  into  a  port,  and  land  the  whole  of  her  cargo. 
Part  of  her  cargo  had  been  so  wetted  by  sea-water  that  it  could 
not  be  reshipped  without  danger  of  ignition,  unless  it  went  through 
a  process  which  would  have  detained  the  vessel  six  weeks,  and 
have  been  attended  with  expense  equal  to  the  freight.  Under 
these  circumstances,  the  master  sold  these  goods,  and  finding  he 
could  not  obtain  others,  he  sailed  on  his  voyage,  and  arrived  at  his 
port  of  destination  with  the  rest  of  his  cargo.  The  master's  pro- 
ceedings were  such  as  a  prudent  man  uninsured  would  have 
adopted.  It  was  held,  that  the  underwriters  were  not  liable  for 
the  loss  of  the  freight  of  these  goods  (/). 

A  shipowner  is  entitled  to  recover  upoli  a  policy  of  insurance 
for  freight  for  a  loss  accruing  to  him  by  reason  of  his-  having  been 
deprived  of  the  means  of  carrying  his,  own  goods  in  .his  own 
ship  (g).  .  A  homeward  policy  on  freight,  at  a,nd  from  A.,  attaches 
when  the  ship  is  at,  A.  in.  a  condition  to.  .begin  to  take  in  her 
homeward  cargo,  which  is  a  question  of  fact  for  the  jury  (A). 


IV.  Of  Losses. 

1.  BijFerils  of  the  Seii,  p.  894. 

2.  Brj  Capture,  p.  897.   ' 

3.  Bp  Arrests,  &c.,  p.  899.      ' 
L  By  Barratry,  T^.  901.' 

5.  By  Fire,  p.  904. 

6.  By  other  Losses,  p.  905.        ; , 


1.  By  Perils  of  the  &a.— ^Losses  by  'perils  of  the  sea  are  under- 

{d}  Barclay  v.  Stirling;  5  M.  &  S.  6.  (g)  FUnt  v.  FUmyng,  1  E.  &  Ad.  45, 

o  rLo  T^"x'^-,^""™^'   ^^  C!-  ^-  <^-  recognized  in  Deeaux  v.  r Anson,  5  B. 

S.)  282 ;  30  L.  J.,  C.  P.  358;  Moss  v.  N.  C.  619. 

Tit'  w   '.j^'  ^K  W  Williamson  v.  Innes,  1  M.  &  Eob. 

(/ )  Mordy  V.  Jones,  4  B.  &  C.  394  ;  88,  Lyndhurst,   0.   B.     See  Deiiava:  v. 

Brochelhank  v,  Sugrue,  1  M.  &  Eob.  102.  J  'AnSon,'  5  B.  N.  C.  619, 
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stood  to  mean  only  such  as  proceed  from  mere  sea  damage  (i), 
that  is,  such  as  arise  from  stress  of  weather,  winds,  and  waves, 
from  lightning  and  tempests,  from  striking  against  rocks,  from 
sands,  &c.  A  loss  occasioned  by  another  ship  running  down  the 
ship  insured,  through  gross  negligence,  is  a  loss  by  perils  of  the 
sea  (j). 

If  there  has  not  been  any  intelligence  received  of  a  ship  within 
a  reasonable  time  after  she  has  sailed  (k),  it  will  be  presumed  that 
she  foundered  at  sea,  and  the  assured  may  maintain  an  action 
against  the  underwriter,  stating  the  loss  to  have  happened  by  the 
vessel  sinking  at  sea  (I).  Wh^  shall  bo  deemed  a  reasonable 
time  must  depend  on  the  distance  and  length  of  the  voyage,  &c. 
Evidence  of  the  vessel  having  sailed  on  her  intended  voyage  on 
such  a  day,  and  not  having  been  heard  of  since,  is  the  best  evi- 
dence of  which  the  nature  of  such  a  case  admits,  and  consequently 
AviU  be  sufficient  to  support  the  action.  It  is  not  necessary  to  call 
witnesses  from  the  vessel's  port  of  destination ;  it  is  sufficient  to 
prove  that  she  was  not  heard  of  in  this  country  after  she  sailed  (m). 
But  it  must  be  shown,  that  when  the  ship  left  the  port  of  outfit, 
she  was  bound  on  the  voyage  insured  (n).  For  this  purpose  the 
convoy  bond  (p),  mentioning  the  port  of  destination  in  the  common 
form,  or  a  licence  (p),  is  pri/md  facie  evidence.  Insurance  on  goods 
by  a  certain  ship  from  Leghorn  to  Lisbon.  At  the  trial  in  1826, 
the  evidence  was,  that  the  vessel  with  the  goods  insured  on  board, 
sailed  from  Leghorn  in  April,  1821,  for  Lisbon;  that  she  never 
arrived  at  that  place :  and  that,  a  few  days  after  her  departure 
for  Leghorn,  the  witness  heard  that  she  had  foundered  of  the  sea, 
but  that  the  crew  were  saved ;  held,  that  this  was  sufficient  prima 
facie  evidence  of  a  loss  by  perils  of  the  sea,  and  that  it  was  not 
necessary  for  the  plaintiff  to  call  any  of  the  crew,  or  to  account  for 
their  non-attendance  (q). 

Upon  a  policy  of  insurance  on  goods,  where  the  ship,  being  dis- 
abled by  the  perils  of  the  sea  from  pursuing  her  voyage,  was  obliged 
to  put  into  port  to  repair ;  and  in  order  to  defray  the  expenses  of 
such  repairs,  the  master,  having  no  other  means  of  raising  money, 
sold  part  of  the  goods,  and  applied  the  proceeds  in  payment  of  these 
expenses;  it  was  held,  that  the  underwriter  was  not  answerable 
for  this  loss  (r).  Under  a  count  for  a  loss  by  perils  of  the  sea, 
evidence  that  the  ship  was  destroyed  by  a  species  of  worms,  which 
infest  the  rivers  of  Africa,  was  held  not  to  support  the  declara- 

(i)  Marsh.  386.  Koster  v.  Innea,  By.  &  M.  333. 

(■;■)  SmUh  v.  Scott,  4  Taunt.  126.  (o)  2  Campb.  51.                     .      -        ■ 

(k)  Park,  147.  (p)  Marshall  \.  Parlcer,  2  Camplj.  69 

(I)  Greeny.  Brwjn,  Str.  1199.   See  also  (?)  Koster  r.  Seed,  6  B.  &  C.  19. 

NewhyY.  Read,  Sittings  after  M.  T.  17^3,  (r)  Powell  and  another  v.  Gudgeon,  5 

coramLord  Mansfield,  C.  J.,  Park,  106.  M.  &  S.  431  ;  Sarqvy  v.  Hoison,  2  B.  & 

-■)  (m)  Twemlow  v.  Oswin,  2  Campb.  85.  0.-  7 ;  judgment  affirmed  on  error,  in 

(ra)  Cohen  t.  Hinckley,  2  Campb.  61 ;  Exoh.  Cliamb.,  4  Bingh.  131. 
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tion  (s).  So  damage  done  to  a  ship  by  rats  eating  holes  in  the 
ship's  bottom,  has  been  held  not  to  be  a  loss  through  perils  of  the 
sea(i).  If  a  ship  hove  down  on  a  beach  within  the  tideway  to 
repair,  be  thereby  bilged  and  damaged,  it  is  not  a  loss  occasioned 
by  the  perils  of  the  sea  (u).  A  transport  in  the  service  of  govern- 
ment was  insured  for  twelve  months,  during  which  she  was  ordered 
into  a  dry  harbour,  the  bed  of  which  was  uneven,  and  on  the  tide 
having  left  her,  she  received  damage  by  taking  the  ground :  it  was 
held,  that  this  was  a  loss  by  a  peril  of  the  sea  {x).  So  in  an  in- 
surance on  goods  in  a  ship  warranted  free  from  capture  and  seizure. 
The  ship  was  stranded  on  a  shoal  within  a  few  miles  of  the  port 
of  destination,  and  disabled  from  proceeding;  but  while  she  lay 
in  the  sand,  she  was  seized  by  the  commander  of  the  place  at 
which  she  was  stranded  ;  and  the  goods  were  confiscated  by  him : 
it  was  held,  a  loss  of  the  goods  by  the  perils  of  the  sea  {y). 

A  policy  was  effected  on  living  animals,  warranted  free  from 
mortality  and  jettison.  In  the  course  of  the  voyage  some  of  the 
animals,  in  consequence  of  the  agitation  of  the  ship  in  the  storm, 
were  killed  ;  and  others,  from  the  same  caiise,  received  such  injury 
that  they  died  before  the  termination  of  the  voyage  insured ;  it 
was'  held,  that  this  was  a  loss  by  a  peril  of  the  sea,  for  which 
the  underwriters  were  liable  {z).  In  a  similar  case,  where  it  was 
found  in  the  special  verdict,  that  a  certain  usage,  with  respect  to 
such  policies,  prevailed  amongst  the- underwriters  subscribing  poli- 
cies at  Lloyd's  Coffee-house  in  LondoUj  and  merchants  and  others 
effecting  policies  there,  and  that  the  policy  in  question  was  effected 
at  Lloyd's  Coffee-house ;  but  it  was  not  found  that  the  plaintiff 
was  in  the  habit  of  effecting  policies  at  that  place  :  it  was  held, 
that  this  usage  was  not  sufficient  to  bind  the  plaintiff  (a).  A 
ship  loaded  with  hides  and  tobacco  whilst  on  her  voyage  en- 
countered bad  weathei-,  and  shipped  much  sea  water,  whereby  the 
hides  were  wetted  and  rendered  putrid.  Neither  the  tobacco  nor 
the  packages  containing  it  were  immediately  in  contact  with  nor 
directly  damaged  by  the  sea  water,  but  the  tobacco  was  damaged 
and  deteriorated  in  flavour  by  the  foetid  odour  proceeding  from  the 
putrid  hides :  it  was  held,  that  this  was  a  loss  by  perils  of  the 
sea  {b).  An  averment  of  loss  by  perils  of  the  sea,  is  not  supported  by 
proof  that  the  vessel  was  sunk  in  consequence  of  being  fired  upon 
by  another  vessel,  under  a  mistake  (c).  It  is  the  province  of  the 
jury  to  determine  whether  the  cause  of  the  loss  be  a  peril  of  the 

(s)  i?oAZ  V.  Parr,  London  Sittings  after  (a)  Lawrence  v.  Alcrdein,  5  B,  &  A. 

H.  T.  1786,  Park,  105.  107. 

(0  Sunter  v.  PoUs,  i  Canipb.   203  ;  (a)  Oahay  and  another  v.  Lloyd,  S  B. 

■faut  see  Laveroni  v.  Drury,  8  Exch.  166.  &  C.  793. 

{u)  Thompson  v.  Whitmore,  3  Taunt.  (b)  Montoya  v.  London  Asmranee  Com- 

227.  pany,  6  Exch.  451  ;  U  L.  J.,  Exch.  254. 

{x)  Fletcher  v.  Inglis,  2  B.  &  A.  315.  (c)  Oullm  v.  BiitUr,  1  Stark.  N.  P.  C, 

iy)  Eahn  v.  Ooriett,  2  Bingh.  205.  138,  Ld.  Ellenbomtgh,  C.  J. 
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sea  or  not  (cZ).  In  cases  of  insurance  upon  goods,  where,  by  the 
terms  of  the  policy,  the  underwriter  is  to  continue  liable  until  the 
goods  are  safely  landed,  if  one  of  the  public  lighters,  entered  at 
Waterman's  Hall,  be  employed  for  the  purpose  of  landing  the  goods,' 
and  the  goods  sustain  a  damage  on  board  such  lighter,  without  any 
negUgence  on  the  part  of  the  lighterman,  the  underwriter  will  be 
responsible  for  the  loss  (e) ;  but  if  the  owner  of  the  goods  chooses 
to  employ  his  own  private  lighter  to  land  them  (/),  or  if  after  the 
goods  are  put  on  board  a  public  lighter,  the  owner  takes  them  into 
his  own  custody  and  possession,  and  discharges  the  lighterman, 
the  underwriter  in  such  cases  will  not  be  liable  (g). 

m 

2.  Loss  hy  Capture, 

Capture  is  the  taking  the  ship  or  goods  by  an  enemy  of  the 
country  to  which  the  ship  and  goods  belong,  when  in  a  state  of 
public  war. 

To  constitute  a  loss  by  capture  within  the  meaning  of  the  policy, 
it  is  not  necessary  that  the  ship  should  be  condemned  or  carried 
into  any  port  or  fleet  of  the  enemy  (h).  In  every  case  of  capture 
the  insurer  is  answerable  to  the  extent  of  the  sura  insured  for  the 
loss  actually  sustained.  This  may  be  either  total,  as  where  the 
thing  insured  is  not  recovered  again  ;  or  partial,  as  where  the  ship 
is  recaptured  or  restored  before  abandonment ;  in  which  case  the 
insurer  is  bound  to  pay  the  salvage,  and  any  other  necessary 
expense  which  may  have  been  incurred  by  the  party  for  the  reco- 
very of  his  property  (i),  and  the  insurer  is  liable  although  the 
capture  be  unlawful  Qc).  In  assumpsit  upon  a  policy  of  insurance, 
interest  or  no  interest,  against  enemies,  pirates,  takings  at  sea,  &c., 
it  appeared,  that  the  ship  was  taken  by  a  Swedish  pirate,  and 
remained  in  his  possession  nine  days,  and  then  was  retaken  by  an 
English  man-of-war,  and,  after  the  suit  commenced,  brought  into 
Harwich :  it  was  held,  that  the  plaintiff  was  entitled  to  recover : 
for  though  the  ship  was  retaken,  yet  the  plaintiff  had  received  a 
damage  by  the  interruption  of  his  voyage;  and  the  question  was 
not  whether  the  plaintiff  had  his  ship,  and  did  not  lose  his  property, 
but  what  damage  he  had  sustained  [I).  In  a  case  where  a  priva- 
teer had  been  insured,  mferes^  or  no  interest,  free  from  average,  and 
without  benefit  of  salvage,  for  a  cruise  of  three  months,  and  during 
that  time  she  was  captured,  whereby  she  was  prevented  from 
finishing  her  cruise  :  it  was  held,  that  the  assured  was  entitled  to 

(d)  Per  Kemjon,  C.  J.,  in  Buller  v.       R.   18.      See  Hoffman  v.  Marsluxll,   2 
Fisher,  Abbott,  236.  Bingh.  N.  C.  383 ;   2  Scott.   559  ;   and 

(e)  Sucker  Y.London  AssioranceComp.,       ajite,  p.  885. 

London  Sittings,  June,  1784,  per  Buller,  (h)  Per  Lord  Mansfield,  C.  J.,  in  Qoss 

3.  ;  Hurry  v.  Royal  Exch.  Ass.  Oomp.,  2  v.  Withers,  2  BiuT.  694. 

B.  &  P.  430.  (»)  Marsh.  398. 

(/)  Sparrow  v.  Oarruthers,  Str.  1236.  (h)  Powell  v.  Hyde,  5  E.  &  B.  q07. 

Ig)  Strong  v.  Natally,  1  B.  &  V.,  N.  (l)  Depabav.  Lxidlow,  Comyns'  R.  360. 
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recover  for  a  total  loss,  although  it  did  not  appear  that  the  ship 
was  ever  carried  infra  prcBsidia  hostium,  and  although  the  ship 
was  retaken  before  the  expiration  of  the  three  months  (m). 

A  ship  warranted  neutral  was  captured  as  an  enemy's  ship,  and 
the  owners,  after  an  interlocutory  decree  against  them,  agreed  to  a 
compromise,  this  being  done  bond  fide ;  it  was  held,  that  the  in- 
surer was  liable  for  the  sum  paid  by  the  insured  imder  such  com- 
promise («).  Formerly,  it  was  a  common  practice,  when  vessels 
were  captured  by  the  King's  enemies,  or  by  other  persons  commit- 
ting acts  of  hostility,  for  persons  to  agree  with  the  captors  for  ran- 
som of  the  vessels,  and  for  securing  the  stipulated  ransom,  not  only 
to  give  hostages,  but  also  to  bind  themselves  or  the  owners,  for  the 
payment  thereof  The  law  of  nations  gave  a  sanction  to  this 
practice ;  but  it  having  been  found,  by  experience,  liable  to  great 
abuse,  and  there  being  reason  to  apprehend  that,  upon  the  whole, 
it  operated  more  to  the  disadvantage  than  the  benefit  of  his  Ma- 
jesty's subjects,  the  legislature  interposed,  and  prohibited  it  (o). 

Although,  by  the  terms  of  the  policy,  the  underwriters  under- 
take to  indemnify  the  assured  against  all  captures  and  detenrtions  of 
princes,  without  any  exception  in  respect  to  the  acts  of  the  govern- 
ment of  their  own  nation,  yet  has  the  law  engrafted  an  exception 
thereon  of  captures  made  by  the  authority  of  the  government  of  the 
country  to  which  the  underwi'iters  belong.  Hence,  it  has  been  so- 
lemnly determined  that  even  after  the  cessation  of  hostilities  be- 
tween England  and  France,  a  Frenchman  was  not  entitled  to  recover 
in  the  Enghsh  courts  upon  a  policy  of  insurance  effected  in  England 
before  the  commencement  of  hostilities;  for  a  policy,  containing 
an  insurance  against  British  capture,  eo  nomine,  would  be  illegal  and 
void  upon  the  face  of  it,  as  being  directly  and  obviously  repugnant 
to  the  interest  of  the  state,  having  immediate  tendency  to  render 
ineffectual,  to  the  extent  of  the  indemnity  created  thereby,  all  offen- 
sive operations  by  sea  adopted  on  the  part  of  his  Majesty  and  his 
subjects,  for  thepurpose  of  weakening  the  strength  and  diminishing 
the  resources  of  the  enemy.  And  if  an  insurance  by  a  British 
subject,  made  in  terms  against  British  capture,  would  be  void,  an 
insurance  indirectly  producing  the  same  effect,  by  the  apphcation 
afterwards  of  the  general  terms  of  the  insurance  to  the  particular 
event  (i._  e.)  of  British  capture,  which  takes  place  afterwards,  must, 
upon  principle,  be  equally  illegal ;  and  no  peril,  the  subject  of  in- 
surance, can  be  recovered  under  the  generality  of  the  terms  "  cap- 
ture," "  detention  of  princes,"  or  the  like,  which  cannot,  consist- 
ently with  law,  be  specifically  insured  against  in  direct  and  express 
terms. 

(^)  Pond  v^Smg,  1  -WJls.  191.    See  (n)  Kerens  \.  SucJcer,  1  Bl  K  S13. 

further  on  this  '  subject.   Whitehead  v.  (o)  See  stat  22  Geo.  III.  c.  25,  s.  1 ; 

JJancBi  Park  77,  and  Dean  v.  Richer,  Str.  33  Geo.  III.  c.  66,  .ss.  37,  38  ;  43  Geo. 

^250.  HI.  c.  160,  ss.  34,  35. 
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■Declaration  on  a  voyage  policy  from  Macao  to  Havana,  "war- 
ranted free  from  capture  and  seizure,  and  the  consequences  of  any 
attempt  thereat."  The  usual  clause  stating  the  perils  insured 
agBjinst,  included  "  enemies,  pirates,  rovers,  thieves,  surprisals, 
takings  at  sea,  and  barratry  of  the  master  and  mariners."  The  in- 
surance was  declared  to  be  on  7,300^.,  expended  in  provisions  for 
the  use  of  Chinese  emigrants,  and  in  advances  on  freight.  The 
declaration  alleged  that  while  the  ship  was  on  her  said  voyage  on 
the  high  seas,  the  said  emigrants  piratically  and  feloniously  as- 
saulted the  captain  and  crew,  and  took,  stole,  and  carried  away  the 
ship  and  provisions,  by  reason  of  which  piracy  and  theft,  the  ship 
and  provisions  were  wholly  lost « On  demurrer,  it  was  held,  that 
this  was  a  seizure  within  the  meaning  of  the  warranty,  and  that 
the  insurers  were  therefore  not  liable  (p). 

3.  Loss  by  Arrests,  So. 

Among  other  perils  which  the  insurers,  in  the  language  of  the 
policy,  are  contented  to  bear,  and  do  take  upon  them  in  the  voyage, 
are  "  arrests  and  detainments  of  all  kings,  princes  (q),  and  people, 
of  what  nation,  condition,  or  quality  soever."  The  word  people 
means  the  ruling  and  supreme  power  of  the  country,  whatever  it 
may  be.  This  appears  clearly  from  another  part  of  the  policy ;  for 
where  the  underwriters  insure  against  the  wrongful  acts  of  indivi- 
duals, they  describe  them  by  the  names  of  pirates,  rogues,  thieves. 
The  words,  therefore,  "  kings,  princes,  and  people,"  must  apply  to 
nations  in  their  collective  capacity.  Hence,  where  a  party  of 
rioters  boarded  a  ship,  and  having  taken  the  command,  stranded 
her,  and  compelled  the  captain  to  sell  the  cargo,  which  consisted 
of  wheat,  at  their  own  price,  and  much  below  its  real  value ;  it  was 
held  that  the  plaintiff,  who  had  insured  the  cargo,  could  not  re- 
cover on  a  count  stating  that  the  vessel  was  arrested,  distrained, 
and  detained  by  people,  to  the  plaintiff  unknown,  by  reason  whereof 
the  cargo  was  wholly  lost  to  the  plaintiff  (r).  Upon  a  common 
policy  on  goods,  the  underwriters  are  discharged  if  the  goods  are 
landed  at  the  port  of  destination  by  the  officers  of  government 
there,  and  are  lodged  in  the  government  warehouses,  if  this  be 
the  usual  mode  in  which  goods  are  landed  at  that  port,  although 
the  goods  insured  are  afterwards  confiscated  by  the  government, 
and  are  never  in  the  possession  of  the  consignees  (s).  Policy  on 
goods  at  and  from  London  to  Archangel,  "until  the  goods  should  be 
there  discharged  and  safely  landed."  The  declaration  averred  that 
the  ship  arrived  at  Archangel ;  but  that  before  the  goods  were  dis- 

(p)  Kleinwort  v.  Shepard,  I.E.  &  E.  amity  also.     Hence  it  is  said,  that,  by 

447.  the  general  law,  the  assured  may  abandon 

{q)  By  the  word  •'  princes,"  according  in  the  case  of  an  arrest  or  detainment  by 

to  the  opinion  of  liora.  Mansfield,  in  Ooss  a  prince,  not  an  enemy. 

V.  Withers,  2  Burr.  696,  must  be  under-  (r)  NesUtt  v,  LusMngton,  4  T.  E.  783. 

stood,  not  enemies  merely,  but  those  in  {s)  Brown  v.  Carstairs,  3  Campb.  161. 
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charged  or  safely  landed,  they  were  seized  and  detained  by  the 
persons  exercising  the  powers  of  government  there.  It  appeared  in 
evidence,  that  as  soon  as  the  vessel  arrived  at  Archangel,  her 
hatches  were  sealed  down,  and  a  custom-house  officer  remained 
constantly  on  board.  Leave  was  refused  to  unload  the  cargo  for 
several  weeks ;  and  at  last  it  was  unloaded  into  praams  or  lighters 
belonging  to  the  government,  under  the  inspection  of  an  officer, 
and  lodged  in  a  government  warehouse,  where  the  consignees  had 
no  control  over  it,  and  were  not  even  permitted  to  see  it.  The 
whole  was  afterwards  condemned,  on  the  ground  that  the  ship  had 
come  from  London  instead  of  Teneriffe,  as  was  represented  by  the 
simulated  papers  which  she  carried.  It  appeared,  however,  to  be 
the  uniform  course  of  transacting  business  at  Archangel,  that  when 
a  ship  arrives,  her  hatches  are  sealed  down,  that  a  custom-house 
officer  remains  on  board  till  she  is  unloaded,  and  that  the  goods 
must  be  carried  in  the  first  instance  to  the  government  warehouses, 
where  they  remain  till  the  duties  are  paid.  Under  these  circum- 
stances Lord  Ellenhorough  was  of  opinion,  that  there  was  not  any 
evidence,  that  the  goods  were  seized  and  detained  by  the  Eussian 
government  before  they  were  discharged  and  safely  landed — that 
the  goods  were  landed  according  to  the  usual  course  of  trade  at  the 
port  of  Archangel ;  and,  consequently,  that  the  underwiiters  on 
the  policy  were  not  liable  for  any  subsequent  loss  {t).  In  a  decla- 
ration on  a  policy  on  goods,  it  was  averred,  that  the  ship  with  the 
goods  on  board,  when  at  C,  was  arrested  by  the  persons  exercising 
the  powers  of  government  there,  and  the  goods  were  by  the  said 
persons  seized  and  confiscated.  It  was  proved,  that  on  the  ship's 
arrival  at  C,  her. hatches  were  sealed  down,  and  her  cargo  was 
afterwards  forcibly  unloaded  by  the  officers  of  government,  and 
never  delivered  to  the  consignees.  This  was  held  to  be  sufficient 
proof  of  the  averment,  without  the  production  of  any  sentence  of 
condemnation  (w). 

Embargo. — Under  this  head  it  will  be  proper  to  consider  the 
effect  and  operation  of  an  embargo  on  the  contract  of  insurance. 
An  ernbargo  is  an  arrest  laid  on  ships  or  merchandize  by  public 
authority,  or  a  prohibition  of  state,  commonly  issued  to  prevent 
foreign  ships  from  putting  to  sea  in  time  of  war,  and  sometimes 
also  to  exclude  them  from  entering  our  ports.  Where  a  neutral 
insures  in  this  country  a  ship  "  at  and  from  a  port  in  a  foreign 
country ; "  and  while  the  ship  remains  in  that  port,  an  embargo 
is  laid  on  by  the  foreign  state,  the  assured  will,  if  the  embargo 
continue,  be  entitled  to  abandon,  and  to  recover  for  a  total  loss ; 
for  such  an  embargo  is  within  the  meaning  of  the  words,  "  arrests, 
restraints,  and  distrainments  by  kings,  princes,  and  people "  (a;). 
There  is  a  distinction  in  this  respect,  between  an  embargo  in  a 

(«)  Brovn        Cxrstairs,    3    Campb.  («)  Carrutlicrs  v.  Gray,  3  Campb.  U2. 

161-  {x)  Rokh  V.  Edic,  6  T.  E,  413. 
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time  when  there  is  peace  between  the  countries  of  the  insurer  and 
the  assured,  laid  on  for  a  purpose  wholly  unconnected  with  hostility, 
either  existing  or  expected,  and  an  embargo  connected  with  such 
hostility.  Qucere  if  the  act  of  seizure  was  a  lawful  act  by  the 
municipal  law  of  the  country  of  the  assured,  whether  such  seizure 
would  be  within  the  assurance  (y).  Although,  in  cases  of  capture, 
the  underwriter  is  responsible  to  the  assured,  yet,  if  before  a  de- 
mand the  ship  be  recovered,  he  is  liable  for  the  amount  only  of 
the  loss  sustained  at  the  time  of  the  demand ;  or  if  the  ship  be 
restored  after  payment  by  the  underwriter,  he  shall  stand  in  the 
place  of  the  assured  {z).  What  would  be  the  effect  of  an  embargo 
laid  by  the  government  of  this  country  upon  a  ship  insured  here, 
has  not  been  solemnly  determined.  It  seems,  however,  that 
although  one  British  subject  might  insure  another  British  subject 
against  the  consequences  of  an  embargo  laid  on  by  the  British 
government  (a),  yet  an  insurance  for  the  benefit  of  a  foreigner 
against  such  an  embargo  would  be  illegal  (6). 

4.  Loss  hy  Barratry. 

The  original  meaning  of  the  term  "  barratry,"  is  to  be  collected 
from  the  Italian  language,  and  is,  according  to  Dufresne's  Glossary 
(verbum  barratria,)  "fraus,  dolus,  qui  fit  in  contractibus  et  ven- 
ditionibus"  (c).  He  does  not  apply  it  in  any  marine  sense,  or  with 
reference  to  the  particular  relation  of  masters  and  owners.  In  that 
sense,  however,  in  which  it  is  pai'ticulaiiy  used,  as  applied  to  sub- 
jects of  British  marine  insurance,  in  the  earliest  reported  case  (d), 
which  we  find  on  the  subject,  it  is  considered  as  being  precisely 
tantamount  to  fraud,  in  the  particular  relation  which  subsists 
between  master  mariners  and  owner,  being  such  by  which  a  loss 
may  happen  on  the  subject-matter  insured.  And  as  no  limitation 
is  put  upon  the  term  "  fraud,"  in  that  case,  the  court  must  be  under- 
stood as  holding,  that  fraud  and  barratry  were  in  effect  words  of 
co-extensive  import :  that  is,  that  barratry  included  every  species  of 
fraud,  in  the  relation  of  the  master  to  his  owners,  by  which  the 
subject-matter  insured  might  be  endangered.  In  conformity  with 
this  opinion,  Willes,  J.,  in  giving  the  judgment  of  the  court  in 
LocJcyerv.  Offley,  1  T. R  252,  defines  barratry,  as  including  "every 
species  of  fraud  or  knavery  of  the  master  of  the  ship,  by  which  the 
freighters  or  owners  (the  freighters  in  that  case  were  owners  p7v 
tempore)  are  injured."  It  is  extraordinary  that  this  species  of 
loss,  occasioned  by  the  misconduct   of  the  master,  selected  and 

(rj)  AuUrt  v.  Grey,  3  B.  &  S.  163,  in  hard,  3  B.  &  P.  302. 

error ;  32  L.  J.,  Q.  B.  50,  in  error.  (6)  Opinion  of  tlie  judges  in  Touiemj 

(:)  Fartado  v.  Rodgers,  3  B.  &  P.  191 ;  v.  Hubbard,  3  B.  &  P.  302. 

Kellner  v.   Le  Memrinr,  4  East,  3.96  ;  (c)  Per  Lord  BUenborough,  C.  X,  de- 

Gamba  v.  Le  Memrier,  4  East,  407.  livering  the  judgment  of  the  court  in 

(a)  See  Marsh.  437  ;  Oreen  v.  Toung,  Earle  v.  Eowcroft,  8  East,  134. 

Ld.  Raym.  840 ;   Salk.  444  ;   and  Lord  (d)  Knight  v.  Cambridge,  Str.  581. 
Alvanley's  opinion  in  Touteng  v.  Huh- 
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appointed  as  lie  is  by  the  owners  themselves,  and  liable  to  be  dis- 
missed by  them  only,  should  ever  have  been  made  the  subject  of 
insurance  ;  and  it  is  the  more  so,  as  it  has  an  impolitic  tendency  to 
enable  the  master  and  owners,  by  a  fraudulent  and  secret  contriv- 
ance and  understanding  between  them,  to  throw  the  ill  success  of 
an  illegal  adventure,  of  which  the  benefit,  if  successful,  would  have 
belonged  solely  to  themselves,  upon  the  underwriters.  So,  however, 
it  is,  that  this  description  of  loss  has,  from  the  earHest  times,  held  its 
place  as  a  subject  of  indemnity  in  British  policies  of  insurance"  (e). 
Barratry  may  be  committed  either  by  a  wilful  deviation  (/),  in  fraud 
of  the  owner,  by  smuggling  (g^),  by  running  away  with  th6  ship,  by 
sinking  or  deserting  her,  or  by  defeating  or  delaying  the  voyage 
with  a  criminal  intent.  "Even  dropping  anchor  with  a  fraudulent 
mfewHs  barratry  "  (A). 

If  by  reason  of  these,  or  other  similar  acts,  the  subject-matter 
insured  is  detained,  lost  or  forfeited,  the  assured  will  be  entitled 
to  recover  against  the  underwriter  for  a  loss  by  barratry  ;  and  such 
acts  being  in  violation  of  that  duty  which  the  masters  and  mariners 
owe  to  the  shipowners,  the  circumstance  of  the  master  or  mariners 
conceiving  that;  they  were  acting  for  the  benefit  of  the  owners  will 
not  vary  the  case.  Hence  where  the  master  under  letters  of  marque, 
which,  for  want  of  a  certificate,  were  not  valid,  (and  which  had  been 
put  on  board  by  the  owners  with  a  view  to  encourage  seamen  to 
enter,  and  without  any  intention  of  their  being  used  for  the  purpose 
of  cruizing,)  had  cruized  for  and  taken  a  prize,  in  consequence 
whereof  the  vessel  was  lost ;  it  was  held  to  be  an  act  of  barratry, 
although  the  master  had  libelled  the  prize  in  a  court  of  admiralty, 
for  the  benefit  of  the  owners  as  well  as  himself  (i).  Neither  is  it 
necessary,  in  order  to  constitute  barratry,  that  the  master  should 
derive,  or  even  intend  to  derive,  any  benefit  from  the  act  done. 
Hence,  where  the  master  sailed  out  of  port,  without  paying  the 
port  duties,  whereby  the  ship  was  forfeited ;  it  was  held  to  be  bar- 
ratry (/c).  So  where  the  master,  under  general  instructions  from 
his  owners  to  make  the  best  pui-chases,  with  dispatch,  went  into  an 
enemy's  port  and  traded  there,  on  account  of  which  illegal  traffic, 
the  vessel  insured  was  seized  by  a  king's  ship,  and  afterwards 
condemned ;  this  illegal  act,  unauthorized  by  the  shipowners,  was 
held  to  be  barratry,  although  it  did  not  appear  that  the  master 
would  have  been  benefited  by  the  act,  or  that  he  intended  thereby 
anything  more  than  to  make  the  cheapest  and  speediest  purchases 
for  his  employers.  It  was  contended  in  this  case,  on  the  part  of 
the  defendant,  that  if  the  conduct  of  the  master,  although  criminal 
in  respect  of  the  state,  were,  in  his  opinion,  likely  to  advance  the 

(e)  Per  Lord  Ellenhorough,  C.  J.,  in  4  T.  E  38 

EarUY  Romroft,  8  East,  134  (j)  Moss  v.  Byrom,  6  T.  K.  379. 

(/)  FaZZej?o  V   Wlmler,  Cowp.  143.  (k)  Kniqht  v.  Cambridge,  as  cited  in 

f   lT-f-2S2.       _  8  East,  135,  136. 
(A)  Per  BulUr,  J,,  m  Boss  v.  Hunter, 
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owner's  interest,  and  intended  by  him  to  do  .so,  it  would  not  be 
barratry ;  but  to  this  the  court  said  they  could  not  assent,  for  it 
was  not  for  him  to  judge  in  cases  not  intrusted  to  his  discretion ;  or 
to  suppose  that  he  was  not  breaking  the  trust  reposed  in  him,  by 
acting  meritoriously,  when  he  endeavoured  to  advance  the  interest 
of  his  owners  by  means  which  the  law  forbids,  and  which  his  owners 
also  must  be  taken  to  have  forbidden,  not  only  from  what  ought  to 
be,  and  therefore  must  be  presumed  to  have  been,  their  own  sense 
of  public  duty,  but  also,  from  a  consideration  of  the  risk  and  loss 
likely  to  follow  from  the  use  of  such,  means  (l).  In  order,  however, 
to  constitute  barratry,  it  is  essentially  necessary  that  there  should 
be  fraud.  • 

Hence,  a  simple  deviation,  through  the  ignorance  of  the  master, 
without  fraud  on  his  part,  although  it  avoids  the  policy,  will  not 
amount  to  barratry  (m).  "  Ban-atry  must  be  some  breach  of  trust 
in  the  master  ex  malificio  "  (n).  So  negligent  conduct  on  tlie  part 
of  the  master,  though  a  wilful  default  by  s.  299  of  the  Merchant 
Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  does  not  amount  to 
barratry  (o).  It  is  to  be  observed  that  barratry,  in  the  sense  in 
which  it  is  used  in  our  policies,  cannot  be  committed  by  any 
persons  except  masters  or  mariners,  nor  against  any  persons  except 
the  owners  of  the  ship ;  but  this  term  comprehends  not  only  abso- 
lute owners,  but  owners  pro  hdc  vice,  only  as  general  freighters  (p). 
Hence,  if  A.  be  the  owner  of  a  ship,  and  let  it  out  to  B.  as  freighter, 
who  insures  it  for  the  voyage,  and  the  barratrous  act,  whereby  the 
vessel  is  lost,  is  committed  with  the  knowledge  of  A.,  yet  if  it  be 
unknown  to  B.,  he  may  recover  against  the  underwriter  for  a  loss 
by  barratry  (q).  So  where  the  insurance  is  made  by  and  in  favour 
of  the  shipowner,  and  the  barratrous  act  is  committed  with  the 
privity  of  the  freighter,  the  underwriter  is  not  discharged,  unless 
he.  can  show  that  the  shipowner  also  was  privy  to  the  barratry  (r). 

It  appears,  from  the  preceding  remarks,  that  where  the  owner  of 
the  ship  consents  to  the  act  done,  sach  act  is  not  barratry  (s).  So 
whei-6  the  master  of  the  ship  is  also  owner  he  cannot  commit 
barratry,  because  he  cannot  commit  fraud  against  himself  (Q.  And 
the  same  rule  holds  in  equity,  where  the  owner,  having  mortgaged 
the  ship,  acts  as  master,  for  the  mortgagor  is  considered  in  equity 

(I)  EarU  V.  Tiowcroft,  8  East,  126.  engaging  in  an  illegal  trade,  in  obedience 

(m)  Plvyn  y.  Royal  Exck.  Ass.  Gomp.,  to  the  orders  of  the  charterer,  this  is  not 

7  T.  E.  505.        '  a  loss  hy  barratry  for  ■which  the  ship- 

(m)  Per  Lee,    C.   J.,    in   Stamma   \:  owner  can  recover  against  the  under- 

Brovm,  Us  cited  by  Lawrence,  J. ,  from^a  writers. 

MS.  note  in  7  T.  R.  508.  (r)  Boutflower  v.  Wilmer,  London  Sit- 

(o)  Grill  V.   The  General  Iron  Screw  tings  after  T.  T.  21  Geo.  II.,  coram  Lee, 

Company,  L.  E.  3,    C.  P.  476  (in  error).  0.  J.,  MSS. 

ip)  Nutt  V.  Bourdieu,  1  T.  E.  323.  (s)  TStamma  v.  Brown,  Str.  1173  ;  JSfutt 

\q)  Yallejo   v.    Wheeler,    Cowp.    143.  y.  Bourdieu,  lH.  '&.  Z2Z.. 

But  see  Hobls  v.  Earmam,  3  Campb.  94,  (t)  Admitted  S.  C,  and  in  Ross  v. 

where  it  was  held,  that  if  a  chartered  Eimter,  i  T.  R.  33. 

ship  be  lost,  by  means  of  the  captain 
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as  the  owner  of  the  thing  mortgaged  (u).  But  where  the  master  is 
part  owner  only  he  may  commit  barratiy  (v).  Proof  of  the  master 
having  committed  barratry  is  prima  facie  sufficient  to  entitle  plain- 
tiff to  recover,  without  showing  negatively  that  the  master  was 
not  owner  or  general  freighter.  If  the  underwriter  insists  on  this 
as  a  defence,  it  is  incumbent  on  him  to  show  that  the  master  was 
also  owner  or  general  freighter.  Barratry  cannot  be  committed 
against  the  owner  of  the  ship  with  his  consent.  It  is  not  neces- 
sary that  the  loss,  in  consequence  of  the  barratry,  should  happen 
in  the  very  act  of  committing  the  barratry  :  it  is  sufficient  if  it  hap- 
pen at  any  time  afterwards,  and  before  the  voyage  insured  is 
completed;  but  it  must  happen  during  the  voyage  insured,  and 
within  the  time  limited  by  the  policy ;  for  where  the  master,  in 
the  course  of  the  voyage,  committed  barratry  by  smuggling,  on  his 
own  account,  by  hovering,  and  running  brandy  on  shore  in  casks 
under  sixty  gallons,  and  the  ship  afterwards  arrived  at  the  port 
of  destination  and  was  there  moored  at  anchor  twenty-four  hours 
in  safety,  after  which  she  was  seized  by  the  revenue  officers  for  the 
smuggling ;  it  was  held,  that  the  underwriter  was  discharged  {x). 
The  captain  of  a  ship  insured,  barratrously  carried  her  out  of  the 
course  of  her  voyage,  procured  her  to  be  condemned  in  a  vice- 
admiralty  court,  sold  her,  and  delivered  her  to  the  purchaser.  In 
an  action  on  the  policy,  to  which  the  Statute  of  Limitations  was 
pleaded.  Lord  JEUenborough  was  of  opinion,  that  the  cause  of  action 
did  not  accrue,  as  the  loss  did  not  happen,  until  the  master  had 
divested  himself  of  the  possession  of  the  ship,  by  delivering  her  to 
the  purchaser;  and  therefore,  although  the  barratrous  abandonment 
of  the  voyage,  for  the  purpose  of  making  away  with  the  ship,  and 
fraudulent  condemnation,  had  taken  place  more  than  six. years 
before  the  commencement  of  the  action,  yet  as  the  sale  and  delivery 
were  within  six  years,  the  plea  did  not  operate  as  a  bar  (y).  As  it 
is  not  necessary  to  aver  the  fact  whereby  the  loss  is  occasioned,  in 
the  very  words  of  the  policy,  provided  the  fact  alleged  be  within 
the  meaning  of  these  words ;  in  a  case  where,  by  the  policy,  the 
insurance  was  against  the  barratry  of  the  master,  and  the  breach 
assigned  in  the  declaration  was,  that  the  ship  was  lost  by  the  fraud 
and  neglect  of  the  master,  the  declaration  was  held  to  be  good ;  for 
barratry  imports  fraud,  and  he  who  commits  a  fraud  may  properly 
be  said  to  be  guilty  of  neglect,  viz.  of  his  duty  («). 

5.  Loss  by  Fire. 

Fire  is  expressly  mentioned  in  the  policy,  as  one  of  the  perils 
against  which  the  underwriters  agree  to  indemnify  the  assured.  In 
an  action  on  a  policy,  whqjre  the  loss  was  stated  to  be  by  fire,  it 

(«)  Lewin  t.  Suasso,  Postleth.  Diet.  (x)  LooJcyer  v.  Offley,  1  T.  R.  252.  ' 

vol.  1,  p.  147,  per  Lord  JJardwicke,  Ch.  (y)  Sibbert  v.  Ma/rtin,  1  Campb.  539. 

(d)  Jones  V.  Nicholson,  10  Exph,  28  :  (z)  Knight  r.  Cambridge,  Lord  Eamy. 

23  L.  J.,  E?;oh.  330,  1349  ;  Str.  581  ;  3  Mod.  230. 
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appeared  that  the  ship  in  question  having  been  chased  by  an  enemy 
of  superior  force,  the  captain,  in  order  to  prevent  her  from  falling 
into  the  hands  of  the  enemy,  set  her  on  fire.  It  was  held,  that 
this  loss  was  covered  by  the  policy ;  Lord  Mlenborough,  G.  J., 
observing,  that  if  the  ship  is  destroyed,  it  is  immaterial  whether  it 
is  occasioned  by  a  common  accident,  or  by  lightning,  or  by  an  act 
done  in  duty  to  the  state.  Nor  could  it  make  any  difference 
whether  the  ship  was  thus  destroyed  by  third  persons,  subjects  of 
the  king,  or  by  the  captain  and  crew,  acting  with  loyalty  and  good 
faith.  Fire  was  still  the  causa  causans,  and  the  loss  within  the 
perils  insured  against  (a).  If  a  fire  arises  on  board  a  ship  from 
the  damaged  quality  of  the  goods^nsured,  the  underwriters  on  the 
goods  are  not  liable ;  but  if  the  loss  is  not  so  occasioned,  the  policy 
will  not  be  vitiated  by  the  non-disclosure  of  the  condition  of  the 
goods  to  the  underwriter  (&).  Upon  a  policy  on  a  ship  by  which  the 
underwriters  insured  against  fire  and  barratry  of  the  master  and 
mariners,  it  was  held,  that  the  underwriters  were  liable  for  a  loss  by 
fire,  occasioned  by  the  negligence  of  the  master  and  mariners  (c). 

6.  -Sy  other  Losses. 

These  general  words  were  not  the  immediate  subject  of  judicial 
construction  in  our  courts,  until  the  case  of  Cullen  v.  Butler,  5  M. 
&  S.  461.  There  the  master  and  crew  of  a  British  ship,  believing 
the  ship  insured  to  be  an  enemy's  ship  about  to  attack  them,  fired 
at  her  and  sunk  her  with  the  goods  on  board.  This  loss  was 
specially  set  forth  in  the  second  count  of  the  declaration ;  and  the 
court  held,  that  the  plaintiff  was  entitled  to  recover  upon  it,  inas- 
much as  it  fell  within  the  general  and  comprehensive  words  in  the 
policy  subjoined  to  the  particular  causes  of  loss,  viz.,  "  A II  other 
perils,  losses,  and  Tnisfortunes,  which  had  or  should  come  to  the 
damage  of  the  goods  and  ship,  or  any  part  thereof."  In  an  action 
on  a  policy  of  insurance,  from  Spain  to  Cuba  and  the  Spanish 
Main,  the  declaration  stated  the  insurance  to  be  on  dollars.  The 
interest  was  averred  to  be  in  a  subject  of  the  King  of  Spain.  It 
stated  that  hostiHties  had  commenced  between  Spain  and  South 
America.  The  loss  was  stated  as  follows  :  namely,  that  while  the 
ship  was  on  her  voyage,  an  armed  vessel  proceeded  from  a  ship 
acting  under  the  authority  of  persons  exercising,  the  powers  of 
government  in  South  America,  made  up  to  the  ship,  on  board  of 
which  the  dollars  were,  in  order  to  attack  her ;  and  that  the  master, 
in  order  to  prevent  the  dollars  from  falling  into  their  hands,  threw 
them  overboard.  It  then  stated,  that  the  armed  boat  did  attack 
the  ship,  and  capture  her.  To  this  declaration  there  was  a  general 
demurrer ;  and  the  question  was,  whether  this  was  a  loss  within 
the  policy.     It  was  held,  that  it  was  ;  that,  taking  all  the  circum- 

(a)  Gordon  v.  Rimmington,  1  Cainp'b'.  (c)  Bush  v.  Royal  Exch.  Ass.  Comp., 

123.  2  B,  &  A.  73. 

(6)  BoydY.  Dubois,  3  Campb.133, 
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stances  together,  it  must  be  considered  that  the  master  acted 
properly  in  throwing  the  dollars  overboard.  If  the  defendant  had 
intended  to  dispute  that,  he  should  have  gone  to  trial.  They  said 
they  considered  that  this  was  a  loss  by  jettison  which  meant. any 
throwing  overboard  exjustd  causd.  AH  the  foreign  writers  agree 
that  the  master  may  set  fire  to  a  ship,  to  prevent  its  falling  into  an 
enemy's  hands.  This  case  fell  within  the  same  principle.  The 
dollars  would  have  been  useful  to  the  enemy  in  the  prosecution  of 
the  war.  It  was  the  master's  duty  to  prevent  the  enemy  from 
seizing  them.  The  circumstances  of  the  insurer  not  being  a  subject 
of  Spain  could  make  no  difference.  They  said  that  this  might  also 
be  considered  as  a  loss  by  enemies,  and  would  also  fall  within  the 
general  words  "other  losses  "  (d}.  Where,  in  an  action  on  a  policy 
of  insurance  on  a  ship  in  the  usual  form,  for  twelve  months,  at. sea 
and  in  port,  the  loss  averred  was  as  follows  :  that  the  ship  having 
arrived  at  the  harbour  of  St.  J.,  and  discharged  her  cargo,  it  became 
necessary  to  place  her,  and  she  was  accordingly  placed,  in  a 
graving-dock,  there  to  be  repaired,  and  near  to  a  certain  wharf  in 
the  graving-dock  ;  and  that  whilst  she  was  there,  by  the  violence 
of  the  wind  and  weather,  she  was  thrown  over  on  her  side,  whereby 
she  struck  the  ground  with  great  violence,  and  was  bUged,  ,&c.  It 
was  held,  that  this  was  a  loss  within  the  general  words  of  the 
policy,  "  all  other  perils,  losses,  and  misfortunes,  &c.,"  for  which  the 
underwriters  were  liable.  Held  also,  that  the  above  facts,  with  the 
additional  circumstance  of  there  being  two  or  three  feet  water  in 
the  graving-dock  when  the  accident  happened,  did  not  amount  to 
a  loss  by  perils  of  the  sea  (e).-  An  underwriter  is  liable  for  losses 
occurring  in  the  transhipment  of  goods  from  the  ship  to  the  place 
of  landing,  where  such  transhipment  is  in  the  usual  course  of  the 
voyage,  although  such  risk  be  not  specially  mentioned  in  the 
policy  (/). 

V.  Of  Total  Losses  and  Ahandonment. 

A  total  loss  is  of  two  kinds :  one,  where  the  whole  property 
insured  perishes ;  the  other,  where  the  property  exists,  but  the 
voyage  is  lost,  or  the  expense  of  pursuing  it  exceeds  the  benefit 
arising  from  it  (pr).  In  the  latter  case,  the  assured  may  elect  to 
abandon  to  the  underwriter  all  right  to  such  part  of  the  property 
as  maybe  saved,  and  having  given  due  notice  of  his  intention  to  do 
so,  the  assured  will  then  be  entitled  to  demand  a  compensation  as 

id)  BviUr  V.  Wildman,  3   B.   &  A.  (3)  If  the  voyage  be  defeated,  it  is  the 

^^^\   717  ■^  ^™^^  thing  for  this  purpose  as  if  the  ship 

(e)  Philhps  and  another  v.  BarUr,  5  be  lost.   Lawrence,  J.,  6  T.  E.  425.   But 

^■^^-  1^1-     See  Devaux  v.  J'Anson,  see  Parsons  v.  Scott,  2  Taunt.  363,  and 

5  '^■^■J^-  519-  Anderson  T.  Wallis,  3  Campb.  440 ;  2  M. 

(/)  SUwart  v.  Bell,  5  B.  &  A.  238.  &  S.  240,   and  post,  p.  914.      See  also 

See  Samson  v.  Ellis,  26  L.  J.,  Q.  B.  Bunt  v.  Moyal  Exch.  Ass.  Oonip.,  5  M. 

239.  &  S.  47. 
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for  a  total  loss;  but  if  the  assured  does  not  in  fact  abandon (^), 
or  if  he  omits  to  ~  give  the  underwriter  notice  (i).  of  his  having 
abandoned,  or  if,  being  required  by  the  underwriter  to  assign  over 
his  interest  in  the  property  insured,  he  refuses  so  to  do  (/c),  he  will 
not  be  entitled  to  claim  as  for  a  total  loss ;  unless,  in  the  conclusion, 
there  be  an  actual  total  loss  (Q. 

If  the  subject-matter  of  insurance  ultimately  exist  in-  speciie,'so 
as  to  be  capable  of  being  restored  to  the  hands  of  the  assured,  there 
cannot  be  a  total  loss,  unless  there  has  been  an  abandonment  (m). 
And  in  order  to  justify  an  abandonment,  there  must  have  been  that, 
in  the  course  of  the  voyage,  which  at  the  time  constituted  a  total 
loss  (n).  The  question  whether  tie  loss  be  pai-tial  or  total  is  pre- 
cisely the  same,  whether  the  policy  be  valued  or  open  (o).  In  Irving 
V.  Manning,  Patteson,  J.,  in  delivering  the  opinion  of  the  judges, 
referring  to  the  case  of  Allen  v.  Sugrue,  and  other  cases,  said  :  "  The 
principle  laid  down  in  these  latter  cases  is  this  :  that  the  question 
of  loss,  whether  total  or  partial,  is  to  be  determined  just  as  if  there 
were  no  policy  at  all,  and  the  established  mode  of  putting  the 
question,  when  there  has  been  what  is,  perhaps  improperly,  called 
a  constructive  total  loss  of  a  ship,  is  to  consider  the  policy  as  alto- 
gether out  of  the  question,  and  to  inquire  what  a  prudent  unin- 
sured owner  would  have  done  in  the  state  in  which  the  vessel  was 
placed  by  the  perils  insured  against :  if  he  would  not  have  repaired 
the  vessel,  it  is  deemed  to  be  lost.  When  this  test  has  been  ap- 
plied, and  the  nature  of  the  loss  has  been  thus  determined,  the 
quantum  of  compensation  is  then  to  be  fixed.  In  an  open  policy, 
the  amount  of  compensation  must  be  then  ascertained  by  evidence  ; 
in  a  valued  one  the  agreed  total  value  is  conclusive  ;  each  party  has 
conclusively  admitted  that  this  fixed  sum  shall  be  that  which  the 
assured  is  entitled  to  recover  in  case  of  a  total  loss.  It  is  argued, 
that  this  course  of  proceeding  infringes  on  the  generally-received 
rule,  that  an  insurance  is  a  mere  contract  of  indemnitj^,  fqr  that 
thus  the  assured  may  obtain  more  than  a  compensation  for  his  loss ; 

(/i)  An  assurance  was  effected  on  some  King  v.  Walker,  3  H.  &  C.  209  ;  33  L. 

hogsheads  of  sugar  on  a  voyage  from  J.,  Ex.  325. 

Ostend  to  Havre.   The  vessel  sailed  from  (i)  Notice  of  abandonment  is  neces- 

Ostend,  but  was  forced  on  shore,  and  the  saiy,  although  the  ship  and  cargo  have 

cargo  damaged.     The  assured  Wrote  to  been  sold  and  converted   into  money, 

the  underwfitei's,  to  inform  them  of  the  when  the  notice  of  the  loss  was  received, 

circumstances,  and  of  the  injury  which  Hodgson  v.  BlacTciston,  Park,  400,  n! 

the  sugars  had  sustained.     The  under-  (A)  Havelock  v.  RocTcwood,  8  T.  R.  268, 

writers,  in  answer,   desired   "that  the  more  fully  reported  by  N.  At6heson,8vo. 

assured  would    do    the    best  with  the  1800. 

'damaged  property."     It  was  held,  that  {I)  Mellish  v.  Andrews,  15  East,  1^. 

the  letter,  coupled  with  the  answer,  did  (m)  Per  Bayley,  J.,  in  Holdsworth  v. 

not  amount  to  abandonment.     Tlielktson  Wise,  7  B.  &  C.  798  ;  and  see  Fleming 

V.  Fletcher,  1  Esp.  N.  P.  C.  73,  per  Ken-  v.  SmiiJi,  1  H.  L.  Cas.  635  ;  and  Knight 

yon,C.  J.     "  The  abandonment  must  be  v.  Faith,  15  Q.  B.  659. 

direct  and  express,  and  I  think  the  word  (n)  Eoldsworth  V.  Wise,  7  B.  &  C.  799. 

(sJowdon.  should  be  used  to  make  it  effeo-  (o)  Allen  v.  Sugrue,  8  B.  &  C.  561. 

tual."  Parmeter  v.  Todhunter,  1  Campb.  See  also  Stewart  v.  Greenock,  2  H.  L. 

542,  per  Lord  Ellenborough.   See  further,  Cas.  159. 
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and  it  is  so.  A  policy  of  insurance  it  not  a  perfect  contract  of  in- 
demnity :  it  must  be  taken  with  this  qualification,  that  the  parties 
may  agree  beforehand  in  estimating  the  value  of  the  subject  insured 
by  way  of*  liquidated  damages,  as  indeed  they  may  in  other  con- 
tracts to  indemnify"  (p). 

Capture,  or  the  necessary  desertion  of  the  ship,  constitutes  a 
total  loss  (q) ;  and  the  mere  existence  of  a  ship  after  a  total  loss 
and  abandonment  will  not  reduce  it  to  a  case  of  partial  loss,  unless 
the  ship  be  in  this  kingdom  under  such  circumstances,  that  the 
assured  may,  if  they  please,  take  possession  (r).  Insurance  on 
goods.  The  vessel  was  wrecked,  part  of  the  goods  were  lost,  and 
part  got  on  shore,  but  (whilst  on  shore)  were  destroyed  and  plun- 
dered by  the  inhabitants  of  the  coast  of  the  Isle  of  France,  so  that 
no  portion  of  them  came  again  into  the  possession  of  the  assured. 
It  was  held,  that  this  was  a  total  loss  by  perils  of  the  sea,  and  no 
notice  of  abandonment  was  necessary  (s). 

"  Where  memorandum  goods  of  the  same  species  are  shipped,  whe- 
ther in  bulk  or  in  packages,  and  whether  expressed  by  distinct  valu- 
ation or  otherwise  in  the  policy,  to  be  separately  insured,  and  there  is 
no  general  average  or  stranding,  the  ordinary  memorandum  exempts 
the  underwriters  from  liability  for  a  total  loss  or  destruction  of  part 
only,  though  consisting  of  one  or  more  entire  package,  or  packages, 
and  although  such  package  or  packages  be  entirely  destroyed  or 
otherwise  lost  by  the  specified  perils "  (t).  But  where  articles 
essentially  different  were  insured,  as  "master's  effects,"  and  the 
master  saved  his  chronometer  and  a  few  other  articles,  but  the  rest 
were  totally  lost,  the  value  of  these  was  held  to  be  recoverable 
from  the  underwriters  (u). 

An  insurance  was  effected  on  freight,  and  on  the  cargo  from 
Quebec  to  London.  The  ship  sailed  from  Quebec,  and  on  her 
voyage  sprung  a  leak,  and  in  that  state  was  run  aground  on  a  reef 
of  rocks,  and  was  in  imminent  danger  of  being  carried  away  and  de- 
stroyed ;  whereupon  the  captain,  by  the  advice  of  a  surveyor  and 
of  an  a,gent  for  the  owners,  who  was  also  a  part  owner  himself,  sold 
the  ship  and  cai^o.  The  ship  was  afterwards  saved  by  the  pur- 
chasers, and  repaired,  and  brought  a  cargo  to  London.  In  an  action 
by  the  assured  against  the  underwriters  on  freight  for  a  total  loss, 
the  jury  found  that,  in  effecting  the  sale,  the  master  had  acted 
fairly  for  the  benefit  of  all  concerned ;  and  the  court,  upon  special 
verdict,  held,  that  the  captain  was  justified  in  making  such  sale, 

(p)  Irving  v.  Manning,  1  H.  L.  Cas.  (s)  Bondrett  v.  Bentigg,  1  Holt's  N. 

817.  p.  c.  149,  C.  B.,  Gibls,  C.  J. 

W  Per    BayUy,    J.,   Moldsworth    v.  (i)  Judgment  of  the  Court  of  Error  iu 

Wise,  7  B.  &  C.  799.     See  Cliapman  v.  MIH  v.  Johnson,  6  E.  &  B.  422 ;  25  L. 

Benson,  5  C.  B.  330;  Dean,  v.  Bornbij,  J.,  Q.  B.  300  ;  Entwistle  v.  Ellis,  6  "\V. 

23L.  X,  Q.B.  129;  3E.  &B.180,  R.  76. 

^^f^  ^'^""^^  ■*"•  -^««^«™o».  4  M.  &  S.  (u)  Duffy.  Mackenzie,  26  L.  J.,  C.  T. 

Jt'  f°%'»™'<'-  2%e  London  Ass.  Conp.,  313  ;  WilMnson  v.  Hyde,  27  L.  J.,  C.  P. 

0  M,  &  S.  447.  118. 
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and  that  an  abandonment  of  freight  was  not  necessary,  inasmuch 
as  there  was  nothing  to  abandon ;  for  the  sale  being  right,  the  ship 
and  cargo  were  gone  into  different  hands ;  and  she  could  not  earn 
freight  for  the  under wi-iters  {x).  As  in  these  cases  of  sale,  the 
exercise  of  a  right  judgment  of  the  master  is  in  question ;  ques- 
tions are  admissible  to  show  that  he  is  an  habitual  drunkard  {y). 

In  a  case  where  hides  insured  from  Valparaiso  to  Bordeaux,  free 
of  particular  average,  unless  the  ship  were  stranded,  arriving  at 
Kio  Janeiro  on  their  way  to  Bordeaux,  in  a  state  of  incipient  pu- 
tridity occasioned  by  a  leak,  were  sold  for  one  quarter  of  the  value 
at  Rio,  because,  by  the  process  of  putrefaction,  they  would  have 
been  destroyed  before  they  coul*  have  reached  Bordeaux.  The 
assured  received  news  of  the  damage  to  the  hides,  and  their  sale  at 
the  same  time.  It  was  held,  that  the  assured  might  recover  as  for 
a  total  loss' without  abandonment  (2;).  It  was  there  observed  by 
Lord  Abinger,  delivering  the  judgment  of  the  court,  that  "if  goods 
once  damaged  by  the  perils  of  the  sea,  and  necessarily  landed  be- 
fore the  termination  of  the  voyage,  are,  by  reason  of  that  damage, 
in  such  a  state,  that  though  the  species  be  not  utterly  destroyed, 
they  cannot  with  safety  be  reshipped  into  the  same  or  any  other 
vessel ;  if  it  be  certain  that  before  the  termination  of  the  original 
voyage  the  species  itself  would  disappear,  and  the  goods  assume  a 
new  form,  losing  all  their  original  character  ;  if,  though  imperish- 
able, they  are  in  the  hands  of  strangers  not  under  the  control  of  the 
assured;  if,  by  any  circumstance  over  which  he  has  no  control, 
they  can  never,  or  within  no  assignable  period,  be  brought  to  their 
original  destination  ;  in  any  of  these  cases,  the  circumstance  of  their 
existing  in  specie  at  that  forced  termination  of  the  risk  is  of  no 
importance.  The  loss  is,  in  its  nature,  total  to  him  who  has  no 
means  of  receiving  his  goods,  whether  his  inability  arises  from  their 
annihilation  or  from  any  other  insuperable  obstacle."  When  the 
assured  has  received  intelligence  of  such  a  loss  as  entitles  him  to 
abandon  (a),  it  is  incumbent  on  him  to  make  his  election  to  abandon 
and  to  give  notice  thereof  to  the  underwriter  within  a  reasonable 
ti/me  (h),  after  receipt  of  the  intelligence ;  otherwise  the  assured 
will  be  considered  as  having  waived  his  right  to  abandon,  and  in 
case  any  part  of  the  property  insured  be  saved,  he  can  recover  as 
for  a  partial  loss  only.  But  the  assured  is  entitled  to  a  reasonable 
time  for  acquiring  a  full  knowledge  of  the  state  of  a  damaged  cargo, 
before  he  is  bound  to  elect,  whether  he  shall  abandon ;  therefore, 
where  a  ship  bound  from  Liverpool  to  Calais,  put  back  to  Liverpool 
on  the  20th  of  December,  when  the  cargo,  consisting  of  sugar,  was 

{x)  Idle  r.  Royal  Exch.  Ass.  Comp.,  8  (z)  Eoux  v.  Salvador,   (in  error),  in 

Taunt,  755.     See  Green  v.  Rmjal  Exch.  Exch.  Cham.,  3  B.  N.  C.  266. 

Ass.   Comp.,   6   Taunt.   68,  and  Moitnt  (a)  MitcMl  y.  Edie,  1  T.  B.  608  ;  All- 

V.  Barrison,  i  Bingh.  388.     Benson  v.  wood  v.  Henckell,  Park, 


,  (in  error,)  5  C.  B.  363.  (J)  Barker  v.   Blalces,  9  East,  283 

(y)  AlcocJc  y.  Royal  Exch.  Ass.  Comp.,      Budson  v.  Barrison,  3  B.  &  B,   97  ; 
13  Q.  B.  292 ;  18  L.  J.,  Q.  B.  121.  Davy  v.  Milford,  15  East,  563. 
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immediately  relanded  and  surveyed  :^-tlie  owners  in  London 
received  a  letter  from  their  agents  at  Liverpool,  dated  29tli  of 
l)ecember,  stating,  that  the  cargo  was  much,  damaged,  hut  that  it 
was  still  in  contemplation  to  send  it  on ;  and  another  dated  7th  of 
January,  stating  that,  on  further  examination,  the  whole,  cargo  was 
found  to  ]be  damaged  ;  it  was  held,  that  the  owners,  on  the  receipt 
of  the  last  letter,  were  still  in  time  to  abandon  (c).  .     r , 

Insurance  for  8000?.  on  ship  Vittoria,  and  4000?.- on  freight  "at 
and  from  London  to- the  East  Indies,  and  back."  The  ship  sailed 
sea-worthy  from  Calcutta,  on  her  voyage  home,  when,  in.  addition 
to  some  damage  which  she  sustained  in  the  River  Hooghly,  she 
encoimtered  two  storms  at  sea,  by  which  she  was  so  shattered  as  to 
render  it  necessary  for  the  captain  to  put  back  ;  and,  he  returned 
to  Calcutta  on  the  30th  of  August,  1820.  On  his  arrival  at 
Calcutta,  he  gave  notice  of  abandonment  to  the  agents"  for  Lloyd's 
resident  there,  and  requested  that  their  surveyor  might  be  present 
at  the  surveys  of  the  ship.  The  agents  said,  they  had  no  authority 
to  accept  the  abandonment ;  but  their  surveyor  attended  the  sur- 
veys, when  it  was  found,  that  the  ship  was  so  seriously  damaged, 
that  the  expense  of  repairing  her  would  be  nearly  5000?.  The 
agents  refused  to  undertake  the  repairs  ;  and  the  captain,  having  in 
vain  attempted  to  borrow  money  for  that  piirpose  by  hypothecation 
of  ship,  sold  the  ship  for  1200?.,  conceiving  that  to  be  the  best 
course  for  all  partite^.  On  the  2oth  of  April,  1821,  the  captain 
arrived  in  London,  where  the  owner  resided ;  and  on  the  3rd  of 
May,  the  ship's  papers  were  delivered.  On  the  5th  of  May,,  the 
ship's  brokers  abandoned  to  the  underwriters.  In  an  action  on  the 
policy  on  the  ship,  the  jury  having  found  a  verdict  for  the  plaintiff, 
as  for  a  total  loss,  and  that  the  captain  had  sold  the  ship  from  a 
justifiable  cause,  the  court  {Richardson,  J.,  dissentiente,)  refused 
to  grant  a  new  trial,  which  was  moved  for,  on  the  ground  that  the 
ship  ought  not  to  have  been  sold,  and  that  notice  of  abandonnient 
had  not  been  given  in  due  time  (d).  .Where  the  sale  of  a  ship  and 
cargo  is  justifiable,  no  notice  of  abandonment  is  required  to  make 
a  total  loss  on  freight,  (e).  The  cost  of  the  repairs  of  a  ship  which 
had  been  daniaged  in  the  course  of  the  voyage,  far  exceeded  the 
value  of  the  ship  and  freight,  and  for  which  cost,  the  master,  not 
being  able  to  borrow  the  money  in  any  other  manner,  executed  a 
bottomry  bond  for  the  amount,  charging  the  ship,  freight,  and 
cargo.  The  cargo  having  been!  taken  out  during  the' repairs,  was 
reshipped,_  and  eventually  reached  its  port  of  destination.  In  an 
action  against  the  underwriters  on  freight,. claiming  for  a  total, loss, 
it  was  held,  that  the  assured  was  not  entitled  to  recover  in  respect 
either  of  a  total  or  partial  loss  of  freight,  the  freight  having  actually 

(c)  Gemon  v.  Royal  Exch.  Ass.  Comp.,       5i2  ;  1  Sc.  491. 

6  Taunt.  383 ;  2  Marsh.  E.  88.  (e)  Idle  v.  Royal  Exch.  Ass.  Comp.,  8 

(d)  Read  v.  Bonham,  3  B.  &  B.  147,      Taunt.  765, 
cited  m  Roux  v.  Salvador,  1  B.  N.  C. 
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been  earned,  and  its  receipt  by  the  obligee  of  the  bottomry  bond, 
being  in  law,  a  receipt  by  the  plaintiff  (/).  Freight,  while  the  ship 
is  in  a  course  of  earning  it,  is  a  benefit  or  advantage  incident  to 
the  ship,  and  as  a  general  rule,  becomes  the  pi-operty  of  the  under- 
writers paying  for  a  total  loss  (g).  But  if  the  same  person  is  the 
owner  of  the  goods  and  of  the  ship,  and  the  ship  is  abandoned,  the 
abandoners  can  claim  compensation  in  the  nature  of  freight  only  to 
the  amount  of  any  benefit  which  the  owner  of  the  goods  may  have 
derived  from  the  use  of  the  ship,  subsequent  to  the  calamity  which 
caused  the  abandonment  Qi).  The  title  of  the  underwriters  to  the 
cargo  of  an  abandoned  vessel  does  not  date  from  the  acceptance  of 
the  abandonment,  but  has  relatioUi^back  to  the  time  of  the  loss  (i). 

If  one  of  several,  jointly  interested  in  a  cargo,  effects  an  in- 
surance for  the  benefit  of  all,  he  may  give  notice  of  abandonment 
for  all  (Jc).  Abandonment  is  necessary  to  make  a  constructive  total 
loss  ;  but  if  there  be  an  actual  loss,  tlae  circumstance  of  the  assured 
having  previously  given  an  ineffectual  notice  of  abandonment  will 
not  prejudice  his  claim  (I).  Where  a  ship  was  chartered  from 
Liverpool  to  Jamaica,  there  to  take  on  board  a  full  cargo  for  Liver- 
pool, at  the  current  rate  of  freight,  to  be  paid  at  one  month  from 
the  discharge  of  her  cargo  at  Liverpool;  and  the  shipowners 
effected  a  valued  policy  on  the  freight  at  and  from  Jamaica,  to  her 
port  of  discharge  in  the  United  Kingdom  ;  and  the  ship  arrived  at 
Jamaica,  and,  after  taking  on  board  one-half  of  her  cargo,  was  lost 
by  storm,  the  remainder  of  her  cargo  being  on  shore  and  ready  to 
be  shipped  :  it  was  held,  that  the  assured  were  entitled  to  recover, 
as  for  a  total  loss  (m). 

It  may  be  collected,  from  the  two  following  cases,  under  what 
circumstances  the  assured  may  elect  to  abandon  and  claim  as  for 
a  total  loss.  A  ship  was  freighted  with  fish,  and  was  insured  on  a 
voyage  from  Newfoundland  to  the  port  of  discharge  in  Portugal 
or  Spain,  without  the  Straits,  or  England.  During  the  voyage  a 
violent  storm  arose,  in  consequence  of  which  it  became  necessary 
that  part  of  the  cargo  should  be  thrown  overboard,  and  the  ship  was 
so  much  disabled  as  to  render  it  necessary  for  her  to  go  into  port 
to  refit ;  but  before  she  could  reach  any  port,  she  was  captured  by 
the  French,  who  took  out  nearly  the  whole  of  the  .crew  and  sent 
them  into  France.  The  ship  having  remained  eight  days  in  pos- 
session of  the  enemy,  but  not  having  been  carried  into  port,  nor 
within  the  enemy's  fleet,  was  recaptured  and  brought  into  Milford 

(/)  Benson  v.  Chapman,  8  C.  B.  950 ;  (i)  Cammell  v.  Sewell,  27  L.  J.,  Exch. 

2  H.  L.  Cas.  696.  M. 

(g)  Stuart    v.    Greenock    Mar.    Ins.  {k)  Hunt  v.  Hoyal  Exch.  Ass.  Comp., 

Oomp.,   2  H.  L.    Cas.   159.      See  also  5  M.  &  S.  47. 

Scottish  Mar.  Ins.  Comp.  v.  Twrner,  i  (I)  Mellish  v.  Andrews,  15  East,  13. 

H  L  Cas  312.                                  '  ("»)  JJavidson  v.  Willasey,  1  M.  &  S, 

'(h)  MaUrY.Woodfall,i1\..J.,Cl.'&.  313. 
126. 
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Haven.  The  assured  immediately  gave  notice  of  their  intention  to 
abandon.  The  remainder  -of  the  cargo  was  spoiled  whilst  the  ship 
lay  at  Milford  Haven,  and  before  she  could  be  refitted.  It  was 
held,  that  the  loss  being  in  its  nature  a  total  loss,  at  the  time  when 
it  happened,  the  assured  had  a  right  of  election  to  abandon ;  that 
the  subsequent  title  to  restitution  arising  from  the  recapture  of  the 
ship,  which  was  not  in  a  situation  to  pursue  her  voyage,  could  not 
take  away  a  right  vested  in  the  assured  at  the  time  of  the  capture ; 
and  consequently  that  the  assured,  having  given  immediate  notice 
of  abandonment,  were  entitled  to  recover  against  the  insurers  for  a 
total  loss  in).  A  ship  and  goods  were  insured  for  a  voyage  from 
Montserrat  to  London.  The  ship  was  taken  by  an  enemy,  who 
took  out  all  the  crew,  part  of  the  cargo,  (which  consisted  of  sugars,) 
and  the  rigging.  She  was  afterwards  recaptured,  and  carried  into 
New  York,  where  the  captain  arrived  on  the  23rd  of  June,  and 
taking  possession  of  her,  found  that  part  of  what  had  been  left  of 
the  cargo  had  been  washed  overboard  ;  that  fifty-seven  hogsheads 
of  what  remained  were  damaged  ;  and  that  the  ship  was  in  such  a 
state  that  she  could  not  be  repaired  without  unloading  her  entirely. 
The  owners  had  not  any  storehouses  at  New  York,  where  the  sugars 
covild  have  been  deposited  while  the  ship  was  repairing,  nor  aay 
agent  there  to  advise  the  captain.  No  sailors  were  to  be  had. 
There  was  an  embargo  on  all  vessels  at  New  York  until  the  27th 
■of  December,  and  by  the  destination  of  the  ship  she  was  to  have 
arrived  at  London  in  July.  Thus  circumstanced,  the  captain  sold 
the  cargo,  and  contracted  for  the  sale  of  the  ship,  conceiving  that 
he  was  thereby  acting  most  beneficially  for  his  employei's.  The 
captain  did  not  know  of  the  insurance.  The  assured,  upon  receiv- 
ing intelligence  of  what  the  captain  had  done,  offered  to  abandon 
to  the  underwriters,  and  made  a  demand  as  for  a  total  loss.  An 
action  having  been  brought  to  enforce  this  demand,  it  was  held, 
that  the  assured  were  entitled  to  recover  as  for  a  total'  loss  :  Lord 
Mansfield,  G.  J.,  observing,  that  it  had  been  laid  down,  "  that  if . 
the  voyage  was  lost,  or  not  worth  pursuing,  if  the  salvage  was  high, 
if  further  expense  was  necessary,  if  the  insurers  would  not  at  all 
events  undertake  to  pay  that' expense,  &c.,  the  insured  might 
abandon,  notwithstanding  a  recapture"  (o). 

The  preceding  cases  were  cases  of  peculiar  circumstances,  so 
that  it  ought  not  to  be  inferred  from  them,  that  in  the  case 
of  a  mere  capture,  followed  by  a  recapture,  the  insured  may, 
after  the  recapture  {p)  abandon,  and  demand  as  for  a  total 
loss.     The  impropriety  of  making  such  an  inference  will  appear 

(n)  Goss  V.  Withers,  2  Burr.  683.  a  total  loss.    Admitted  per  Lord  ICenym, 

(0)  MiUes  V.  Fletcher,  1  Doug.  230 ;  C.  J.,  in  M'Masters  v.  Schoolbred,  1  Esp. 

K^o  ^f  Z"™?  '^-  Turing,  2  M.  &  Gr.  N..  P.  C.  237  ;  but  if  tliey  neglect  this 

/  \  T^^'"'"  ^  ^'  ■'^'  ''^^-  opportunity,  and  afterwards  the  ship  is. 

(p)  Ihe  assured,  upon  intelligence  Of  recovered,  the  assured  can  only  claim  for 

a  capture,  may  abandon,  and  claim  as  for  the  loss  actually  sustained.     S.  C. 
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from  the  following  case  : — A  sMp,  valued  at  a  certain  sum,  was 
insured  on  a  voyage  from  Virginia  or  Maryland  to  London  ;  during 
the  voyage  the  ship  was  captured  by  the  French,  who  took 
out  nearly  the  whole  of  the  crew,  and  put  in  a  prize-master  to 
carry  her  to  France.  Having  remained  seventeen  days  in  pos- 
session of  the  enemy,  she  was  recaptured  by  an  English  man- 
of-war,  and  carried  into  Plymouth,  whence  she  was  brought  into 
the  port  of  London,  by  the  order  of  the  owners  of  the  cargo  and 
the  recaptors.  The  assured,  having  received  intelligence  of  what 
had  happened,  gave  notice  to  the  underwriters  of  his  intention 
to  abandon.  It  appeared,  that  no  damage  had  been  sustained 
from  the  capture,  except  what  aro^  from  the  temporary  interrup- 
tion of  the  voyage,  and  a  charge  for  salvage,  which  the  underwriter 
had  offered  to  pay.  The  cargo  had  been  delivered  to  the  freighters, 
who  had  paid  freight  for  the  same.  An  action  having  been  brought, 
in  which  the  assured  claimed  as  for  a  total  loss ;  it  was  held,  that 
in  cases  of  insurance,  the  plaintiffs  demand  is  for  an  indemnity, 
consequently  his  action  must  be  founded  upon  the  nature  of  the 
injury  sustained  at  the  time  of  action  brought  ;  that,  as  it  was 
repugnant,  upon  a  conti-act  of  indemnity,  to  recover  as  for  a  total 
loss,  when  the  final  event  had  decided  that  the  real  injury  was  an 
average  loss  only,  the  plaintiff  in  the  present  case  was  entitled  to 
recover  for  an  average  loss  only  (q). 

A  later  decision  on  this  subject,  and  which  was  admitted  to  be  new 
in  specie,  must  not  pass  unnoticed.  The  defendant  had  subscribed 
two  policies,  one  on  ship,  and  the  other  on  freight  of  the  same  ship, 
on  a  voyage  from  Liverpool  to  Jamaica.  The  ship  was  captured  on 
the  21st  of  September,  and  recaptured  on  the  25th  ;  after  which, 
the  plaintiff  having  received  intelligence  on  the  30th  of  the  capture, 
but  not  of  the  recapture,  gave  notice  of  abandonment  on  the  1st  of 
October,  which  he  persevered  in  after  the  6th,  when  news  of  the  re- 
capture arrived,  and  that  the  ship  was  safe  in  a  port  in  Ireland,  but 
which  notice  the  underwriters  did  not  accept.  And  it  appeared, 
that  instead  of  a  total  loss,  there  had  been  only  a  small  partial  loss 
of  131.  and  a  fraction,  for  salvage  and  charges  on  the  policy  on 
freight,  and  151.  and  a  fraction  on  the  ship  and  policy,  and  that  no 
damage  whatever  was  sustained  by  the  ship  whilst  in  the  possession 
of  the  enemy.  The  question  was,  whether  that,  which  in  the  result 
turned  out  to  be  only  a  partial  loss  to  a  trifling  extent,  should, 
because  of  the  notice  of  abandonment  given  when  a  total  loss 
appeared  to  exist,  be  recovered  as  a  total  loss.  The  court  were  of 
opinion  that  they  must  look  to  the  real  nature  of  the  contract  in 
a  policy  of  insurance,  which  was  nothing  more  than  a  contract  of 
indemnity ;  and  consequently,  as  that  which  was  supposed  to  be  a 
total  loss  at  the  time  of  the  notice  of  abandonment  first  given  had 
ceased,  and  as  only  a  small  loss  had  been  incurred  in  the  salvage, 

(?)  Hamilton  v.  Mendes,  2  Bui-r.  1198 ;  1  Bl.  E.  276. 
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that  was  the  real  amount  of  the  iiidemiiification  which  the  plaintiff 
was  entitled  to  receive  under  this  contract  of  indemnity  (r).  Lord 
Mlenborough  observed,  "  that  it  has  been  said  in  argument,  that 
the  offer  to  abandon  having  been  rightly  made  at  the  time,  a  right 
of  action  vested  in  the  assured,  which  could  not  be  defeated  by  the 
subsequent  events  :  but  that  proposition' is  not  only  not  true  in  the 
whole,  but  'it  is  not  true  in  its  parts.  The  effect  of  an  offer  to 
abandon  is  truly  this,  that  if  the  offer  appear  to  have  been  properly 
made  upon  certain  supposed  facts  which  turn  out  to  be  true,  the 
assured  has  put  himself  in  a  condition  to  insist  upon  his' abandon- 
ment ;  but  it  is  not  enough  that  it  was  properly  made  upon  facts, 
which  were  supposed  to  exist  at  the  time,  if  it  turn  out  that  no 
such  facts  existed,  or  that  other  circumstances  had  occurred  which 
did  not  justify  such  abandonment.  It  may  be  said  to  he^  properly 
made  upon  notice  received,  and  boiid  fids  credited,  hy  an  assured, 
of  his  ship  having  been  wrecked,  whether  such  intelligence  were 
true  or  not,  and  though  the  letter  conveying  it  turned  out  to  be  a 
forgery ;  and  yet,  clearly  no  right  of  action  would  vest  in  him, 
founded  upon  an  abandonment  made  upon  false  intelligence,  and 
without  anything,  in  fact,  to  warrant  the  giving  of  such  notice. 
What  is  an  abandonment  more  than  this, — that  the  assured,  liaving 
had  notice  of  circumstances,  which,  if  true,  entitle  him  to  treat  the 
adventure  as  a  total  loss,  he,  in  contemplation  of  those  circum- 
stances, casts  a  desperate  risk  on  the  underwriter,  who  is  to  save 
himself  as  he  can  ?  But  does  not  all  this  presume  the  existence  of 
those  facts  on  which  the  right  accrues  to  him  to  call  upon  the 
underwriter  for  an  indemnity  ?  And  if  they  be  aU  imaginary,  or 
founded  in  misconception,  or  if  at  the  time  it  had  ceased  to  he  a 
total  loss,  and  there  be  no  damage  to  the  assured,  or  at  least  if  the 
only  damnification  arise  out  of  the  very  act  (the  recapture)  which 
saves  the  thing  insured  froin  sustaining  a  total  loss,  the  whole 
foundation  of  the  abandonment  fails."  So  where  upon  an  insurance 
on  ship  from  Rio  de  Janeiro  to  Liverpool,  the  ship  was  captured, 
and  afterwards  recaptured :  but  in  the  interval  the  assured,  having 
received  intelligence  of  the  capture,  gave  notice  of  abandonment, 
and  after  the  recapture  the  ship  arrived  at  Liverpool,  having  sus- 
tained a  partial  damage  :  it  was  held,  that  the  abandonment  was 
not  binding,  and  that  the  assured  could  recover  for  a  partial  loss 
only(s). 

The  loss  of  the  voyage,  occasioned  by  the  detention  of  the  ship, 
will  not  enable  the  owner  to  recover  upon  a  policy  on  the  ship  as  for 
a  total  toss,  the  ship  having  been  released  before  abandonment  (f). 
"  The  principle,"  said  Lord  Campbell,  "  laid  down  in  the  cases  is, 
that  if  there  be  once  a  total  loss  by  capture,  it  will  still  continue  to 
be  a  total  loss,  unless  something  afterwards  occurs  by  which  the 

(r)  Bainhridge  v.   Ndlson,   10  East,  (s)  Brotherslon  v.  BarUr,  5  M.  &  S. 

329.  418. 

'(«)  2'afsojjs  V. -ScoS;  2  Taunt.  363. 
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assured  eitKer  has  the  property  restored  to  him,  or  the  means  of 
obtaining  its  restoration  "  (u).  Where  the  ship  was  wrecked^  but 
all  the  goods  were  brought  on  shore,  though  in  a  very  damaged  state, 
so  that  they  became  unprofitable  to  the  assured :  it  was  held,  that 
the  underwriters  on  the  goods,  who  were  freed  by  the  policy  from 
particular  average,  could  not  be  made  liable  as  for  a  total  loss,  by 
a  notice  of  abandonment  (x).  "  As  a  general  rule,  when  the  whole 
or  any  part  of  the  cargo  is  practically  capable  of  being  sent  in  a 
marketable  state  to  its  port  of  destination,  the  master  cannot  sell, 
nor  the  assured  recover  as  for  a  total  loss "  (y).  The  Court  of 
Common  Pleas  also  held,  in  that  case,  that  in  determining  whether  it 
were  practicable  to  send  on  the  caj-go,  the  jury  were  bound  to  take 
into  consideration  the  following  items : — 1,  The  cost  of  unship- 
ping the  cargo ;  2.  Of  drying  and  warehousing  it ;  3.  Of  tran- 
shipping it ;  4.  Of  sending  it  on  (if  it  could  not  be  forwarded  on 
other  terms)  at  a  higher  than  the  original  rate  of  freight ;  5.  The 
amount  of  salvage  allowed  in  proportion  to  the  value  of  the  cargo 
saved.  If  the  total  of  these  items  exceeded  the  selling  value  of  the 
cargo  at  the  port  of  discharge,  then  the  loss  would  be  total,  other- 
wise only  average.  Policy  of  assurance  on  goods  (copper  and  iron) 
at  and  from  London  to  Quebec,  warranted  free  of  particular  average, 
and  the  ship,  owing  to  sea  damage  in  the  course  of  her  voyage,  was 
obliged  to  run  into  port  and  undergo  repair,  and  some  part  of  the 
goods  were  damaged,  and  the  repairs  detained  her  so  long  as  to 
prevent  her  reaching  Quebec  that  season,  and  no  other  ship  could 
be  procured  at  that  or  a  neighbouring  port,  to  forward  the  cargo  in 
time,  so  that  the  voyage  was  abandoned,  and  the  ship  afterwards 
sailed  on  another  voyage ;  it  was  held,  that  this  was  not  a  total 
loss  of  the  goods,  and  that  the  assured  could  not  abandon  (s). 

A  vessel  was  stranded  and  frozen  up  in  the  St.  Lawrence,  in  the 
begiirning  of  the  winter,  and  on  the  breaking  up  of  the  ice,  in  the 
spring,  she  was  found  to  be  in  imminent  peril,  and  after  several 
surveys,  both  ship  and  cargo  were  sold,  under  circumstances  which 
the  jury  found  to  constitute  a  reasonable  necessity  for  an  imme- 
diate sale ;  the  expense  of  getting  the  ship  afloat  and  repairing 
her,  and  of  forwarding  the  cargo  (timber)  to  its  destination  (Liver- 
pool), being  greater  than  their  value  when  so  respectively  repaired 
and  carried,  it  was  held,  in  the  Common  Pleas,  that  the  under- 
writers on  cargo  were  liable  as  for  a  total  loss,  without  notice  of 
abandonment :  the  information  of  the  loss  and  of  the  sale  having 

(u)  Dean  v.  Horniy,  23  L.  J.,  Q.  B.  20  L.  J.,  C.  P.  257,  and  in  which  case 

^^32/  that  court  declined  to  adopt  to  its  full 

(ic)  Thompson   v.    Boyal   Exch.    Ass.  extent  the  judgment  of  the  Exchequer 

Omnv    16  East,  214  ;  see  also  Navone  v.  in  Rmmr  v.  Hingrose,  6  Exch.  263. 
ffaddon,  9  C.  B.  36;   19  L.  J.,  C.  P.  fo)  Andsrsony.  Wallis2U.&S   240, 

j^g^  recognized  in  Emrth  j.  Smith,  2  M.  &  S. 

(y)  Per  Jervis,  C.  J.,  delivering  the  278,  and  in  Hunt  v.  Soyal  Exch.  Ass. 

judgment  of  the  Court  of  Common  Pleas  Oom^.,  5  M.  &  S.  47. 
in  Roseito  v.   Qumey,   11   C.   B.  188; 
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both  reached  the  assured  at  the  same  time  (a).  This  judgment 
was,  however,  reversed  by  the  Exchequer  Chamber,  which,  without 
determining  the  question  as  to  whether  a  notice  of  abandonment 
was  necessary  or  not,  held,  that  in  accordance  with  the  principle  laid 
down  in  Rosetto  v.  Gumey,  the  jury  ought  not,  in  considering 
whether  it  was  practicable  to  forward  the  cargo,  to  have  taken  into 
account,  as  they  had,  the  whole  of  the  cost  of  transit  from  the  place 
of  distress  to  the  place  of  destination,  but  only  the  excess  of  that 
cost  above  that  which  would  have  been  incurred  if  no  pei'il  had 
intervened  (b). 

A  loss  of  voyage  for  the  season  by  perils  of  the  sea,  is  not  a 
ground  of  abandonment  upon  a  policy  on  goods,  with  a  clause  of 
warranty,  free  from  average,  &c.  where  the  cargo  is  in  safety,  and 
not  of  such  a  perishable  nature  as  to  make  the  loss  of  voyage  a 
loss  of  the  commodity,  although  the  ship  be  rendered  incapable  of 
proceeding  in  the  voyage  (c).  Insurance  on  ship.  The  ship,  during 
her  voyage,  while  loading  her  homeward  cargo,  was  seized  by  the 
crew  and  carried  away  to  a  distant  country  and  her  cargo  plundered, 
and  the  ship  deserted,  but  was  afterwards  retaken  by  another  ship, 
and  was  brought  with  a  small  remaining  part  of  her  cargo  to  an 
English  port  (not  the  port  of  her  destination),  and  part  of  her  rig- 
ging was  gone,  and  she  could  not  be  made  fit  for  a  voyage  again 
without  considerable  expense  in  providing  a  crew  and  stores :  it 
was  held,  that  this  was  not  a  total  loss  so  as  to  entitle  the  assured 
to  abandon  after  notice  of  the  recapture  (d).  "  As  to  Goss  v. 
Withers"  (e),  said  Lord  Ellenhorough,  "there  may  be  some  doubt 
whether  it  is  similar  to  the  present  case,  and  I  must  say  that  there 
is  a  looseness  and  generality  in  the  expressions  which  have  been 
borrowed  in  argument  from  that  case  and  the  case  of  Hamilton  v. 
Mendes  (/),  which  make  me  inclined  to  pause  upon  them.  What  has 
the  loss  of  the  voyage  to  do  with  the  loss  of  the  ship  ?  On  this 
subject  there  is  so  much  good  sense  in  the  judgment  of  Chief 
Justice  Willes,  in  Pole  v.  Fitzgerald,  that  it  may  be  of  great  use 
to  resort  to  it  to  purify  the  mind  from  these  generalities"  (g). 

Where  a  ship  with  cargo  was  barratrously  taken  out  of  her 
course  by  the  crew,  and  the  ship  and  part  of  her  cargo  sold,  and 
the  remainder  sent  home  by  another  vessel ;  it  was  held,  that  this 
was  a  total  loss  of  the  cargo  frond  the  time  of  the  committing  of  the 
act  of  barratry  (h).  Upon  a  hostile  embargo  in  a  foreign  port,  the 
ship-owner,  who  had  separately  insured  ship  and  freight,  aban- 
doned them  to  the  respective  underwriters  at  the  same  time ;  the 
abandonment  was  accepted  by  the  underwriters  ;  afterwards  the 

(a)  Farnworfh  r.  Eyds,  18  C.  B.  83.5.  290. 

(6)  Farnworfh  v.  Eyde,  L.   E.,  2  C,  (e)  2  Buvr.  683,  ante,  p.  912. 

P.  204.  (/)  2  Burr,  1198,  ante,  p.  913. 

(c)  Hvmi  T.  Eoyal  Exch.  Ass.  Comp.,  ((/)  Willes,  641. 

5  M.  &  S.  47.  {h)  Dixon  v.  Rcid,  5  B.  &  A.  597. 

id)  Falkwr  t.  Sitchie,   2  M.   &  S. 


INSUEANGE.  917 

embargo  was  taken  off,  and  the  ship  completed  her  voyage  and 
earned  freight.  The  freight  having  been  paid  by  the  freighters  to 
the  underwriters  on  the  ship,  the  shipowner,  the  assured  brought 
an  action  against  one  of  the  underwriters  on  freight,  claiming  as 
for  a  total  loss ;  it  was  held,  that  the  assured  could  not  recover,  the 
freight  not  having  been  in  fact  earned  :  or  supposing  it  to  have 
been  in  any  other  sense  lost  to  the  assured,  by  the  abandonment  of 
the  ship  to  the  underwriters  thereon,  it  was  so  lost,  not  by  any 
peril  insured  against,  but  by  the  voluntary  act  of  the  assured  in 
making  such  abandonment,  with  which,  and  the  consequences 
thereof,  the  underwriters  on  freight  had  not  any  concern  (i). 
Policy  on  fruit  from  Cadiz  to  Lond|(n,  with  the  usual  memorandum. 
— In  the  course  of  the  voyage  the  fruit  was  so  much  damaged  by  the 
sea  water  that  it  became  rotten  and  stunk,  and  on  the  ship's  arrival 
at  an  intermediate  port,  into  which  she  was  driven,  the  government 
of  the  place  prohibited  the  landing  of  the  cargo.  The  ship  also, 
being  too  much  damaged  to  proceed  on  her  voyage,  was  sold,  and 
the  cargo  necessarily  thrown  overboard.  It  was  held,  on  a  case 
reserved,  that  the  assured  were  entitled  to  recover  for  a  total  loss ; 
and  Chambre,  J.,  said,  "  the  ship  is  expressed  to  have  been  so 
much  damaged  that  she  could  not  proceed,  but  was  sold  ;  now  this 
must  certainly  have  made  a  complete  end  of  the  voyage. .  We  do 
not  construe  special  cases  so  strictly  as  we  do  special  verdicts  ;  on 
the  whole,  therefore,  it  seems  to  me  that  the  loss  was  total,  and 
though  the  cargo  might  be  said  to  exist  in  specie,  yet  in  value  it 
did  not  exist  at  all.  If  that  be  so,  the  inference  of  law  is  plain. 
What  is  it  against  which  the  underwriters  protect  themselves  by 
the  memorandum  ?  Against  partial  damage.  For  what  reason  ? 
Because,  as  the  commodities  enumerated  are  perishable  in  their 
nature,  it  might  be  impossible  to  ascertain  with  exactness,  what 
part  of  the  loss  arose  from  the  nature  of  the  commodity,  and  what 
from  sea  damage.  If  ever  there  was  a  case  of  total  loss,  it  cer- 
tainly is  the  present "  (j). 

After  satisfaction  made  as  to  the  goods  themselves,  if  restored  in 
specie,  or  compensation  made  for  them,  the  assured  stands  as  a 
trustee  for  the  insurer,  in  proportion  for  what  he  has  paid  (/c).  A 
shipowner  having  chartered  his  ship  to  J.  S.,  insured  the  ship  and 
freight  with  different  sets  of  underwriters.  Having  notice  of  an 
embargo  laid  on  the  ship  in  a  foreign  port,  he  abandoned  the  ship 
and  freight  to  the  respective  underwriters,  and  received  the  whole 
amount  of  their  subscriptions  as  for  a  total  loss ;  first  undertaking, 
by  a  memorandum  on  the  ship  policy,  to  assign  to  the  underwriters 
thereon  his  interest  in  the  ship,  and  to  account  to  them  for  it :  and 
afterwards  undertaking,  by  a  similar  memorandum  on  the  freight 
policy,  to  assign  to  the  underwriters  on  freight  all  right  of  recovery, 

(i)  M'Carthy  v.  AM,  5  East,  388.  (k)  Sandal  v.  CocJcran,  1  Ves.  98. 

(/)  Dyson  v.  Bowcroft,  3  B.  &  P.  478. 
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compensation,  &c.  The  ship  having  been  afterwards  liberated, 
returned  home,  and  earned  freight,  which  was  received  by  the  as- 
sured ;  it  was  held,  that  however  the  question  of  priority  as  to  the 
title  to  the  freight  might  have  been,  as  between  the  different  sets 
of  underwriters  litigating  out  of  the  same  fund,  and  however  the 
weight  of  argument  might  preponderate  in  favour  of  the  under- 
writers on  the  ship,  yet  that  the  assured,  who  had  received  the 
freight,  was  at  all  events  liable  on  his  express  undertaking  to  pay  it 
over  to  the  underwriters  on  freight  (l).  But  in  a  subsequent  case 
which  arose  on  the  same  embargo ;  it  was  held,  that  although  the 
underwriter  on  freight  was  entitled  to  recover  the  freight  received 
by  the  assured,  yet  the  assured  might  deduct  out  of  it  the  following 
expenses : — 1.  The  expenses  of  the  ship  and  crew  in  the  foreign 
port,  including  port-charges  (besides  the  expenses  of  shipping  the 
cargo,  which  exclusively  belonged  to  the  underwi-iters  on  freight). 

2.  Insurance  thereon.  3.  Wages  and  provisions  of  crew,  from  their 
liberation  in  the  foreign  port  till  their  discharge  here.  4.  Wages, 
(provisions  were  supplied  by  the  foreign  government,)  to  the  crew 
during  their  detention.  But  it  was  further  held,  that  the  assured 
was  not  entitled  to  deduct  out  of  such  freight : — 1.  Charges  paid 
at  the  port  of  discharge  on  ship  and  cargo.     2.  Insurance  on  ship. 

3.  Dimination  in  value  of  ship  and  tackle  by  wear  and  tear  on  the 
voyage  home  (m). 

Where  the  subject-matter  of  the  insurance  is  at  first  of  the  value 
mentioned  in  the  policy,  and  there  is  not  any  imputation  of  fraud, 
the  underwriter  will  be  bound,  in  case  of  a  loss,  by  the  valuation 
.  in  the  policy,  although  the  loss  happens  at  the  latter  end  of  the 
voyage,  at  which  time  the  property  insured  is  considerably  dimi- 
nished in  value ;  as  where  an  insurance  was  made  on  ship  stores 
and  provisions,  valued,  on  a  certain  voyage,  and  the  ship  foundered 
on  the  arrival  at  the  port  of  discharge ;  it  was  held,  that  the  loss 
being  total,  and  no  fraud,  the  underwriter  was  liable  to  pay  the 
value  inserted  in  the  policy,  although  it  appeared  that  the  provi- 
sions to  the  amount  of  half  that  value  had  been  expended  (n). 
"  Valuation  at  the  sum  insured  is  an  estoppel  in  case  of  a  total 
loss"(o). 

The  wages  and  provisions  of  the  crew  of  a  ship  during  its  de- 
tention, for  the  purpose  of  repairing  damages  sustained  by  perils  of 
the  sea,  are  not  chargeable  to  the  underwriters  of  a  policy  on  the 
ship  (p).  Where  two  ships,  A.  and  B.,  come  into  collision,  and  both 
sustain  damage,  but  ship  A.  having  sustained  less  damage  than  ship 

(I)  Thompson  v.  Eowcrofi,  4  Bast,  34.  (»)  Sham  v.  Felton,  2  East,  109. 

See  also  Lea&am  v.  Terry,  3  B.  &  P.  (o)  Per   Lee,    C.   J.,   in  Erasmus  v. 

479.     As  to  abandonment  of  freight,  see  Bank,  M.  21   Geo.  II.,  and  Smith  v. 

Case  V.  Davidson  (m  error),  2  B.  &  B.  Flexney,  Dec.  13,  1747  ;  and  see  Irviiig 

379,   and    Green   v.   Royal  Exch.  Ass.  v.  Mamning,  1  H.  L.  Gas.  817. 

Comp.,  6  Tannt.  68.  (p)  DevoAix  v.  Salvador,  6  Nev.  &  M. 

(m)  Sharp  v.  Gladstone,  7  East.  24.  713. 
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B.,  the  owners  of  A.  were  compelled  to  pay  a  sum  of  money  to  the 
owners  of  ship  B.  so  as  to  equalize  the  loss  sustained  by  each ;  it 
was  held,  that  the  sum  so  paid  was  not  a  loss  recoverable  under  a 
policy  on  the  ship  A.,  although  the  accident  occurred  under  cir- 
cumstances, that  the  loss,  by  the  direct  damage,  sustained  by  the 
ship  A.  was  recoverable  (g). 

An  action  upon  a  valued  policy :  the  defendant  paid  into  court 
SOL  per  cent.  It  was  held,  that  this  was  merely  an  admission 
that  a  loss  of  SOI.  per  cent,  had  been  sustained,  and  no  more  (r). 
Where  there  is  not  any  valuation  in  the  policy,  the  prime  cost  or 
invoice  price,  together  with  all  charges  until  the  goods  are  put  on 
board,  and  the  premium  of  insuraftce,  will  be  the  foundation  upon 
which  the  loss  wiU.  be  computed.  If  part  of  a  cargo,  capable  of 
distinct  valuation,  be  lost,  the  value  of  such  part  must  be  paid  (s). 
When  there  is  an  insurance  on  goods,  as  may  be  thereafter  declared 
and  valued,  the  assured  may,  by  duly  declaring  and  valuing  before 
the  loss,  make  it  a  valued  policy :  but  if  the  assured  do  not  so 
declare  and  value,  it  is  then  an  open  policy,  and  the  interest  must 
be  proved  at  the  trial. 


VI.  Of  Partial  Losses. 

A  partial  loss  upon  a  ship  or  goods  is  such  a  proportion  of  the 
prime  cost  as  is  equal  to  the  diminution  in  value  occasioned  by 
the  damage  (^).  In  a  case  of  a  partial  loss  upon  goods,  by  sea 
damage,  the  rule  is,  that  the  underwriter  is  not  to  be  subjected  to 
the  fluctuations  of  the  market,  and  that  he  is  not  liable  for  any 
loss  which  may  be  the  consequence  of  the  duties  or  charges  to  be 
paid  after  the  arrival  of  the  commodity  at  the  place  of  its  destina- 
tion (u).  Hence,  in  computing  the  average  in  a  case  of  this  kind, 
the  difference  between  the  respective  gross  proceeds  (x)  of  the  da- 
maged goods,  and  of  the  goods  if  they  had  arrived  sound  at  the 
port  of  delivery,  must  first  be  ascertained.  Then,  whatever  aliquot 
part  of  the  gross  proceeds  of  the  sound  commodity  at  the  port  of 
delivery  such  difference  constitutes,  the  same  aliquot  part  of  the 
original  value  will  be  the  sum  for  which  the  underwriter  wiU  be 
liable :  e.  g.  suppose  a  hogshead  of  sugar  is  insured  on  a  voyage 
from  London  to  Hamburgh,  the  original  value  is  30Z. ;  being  dete- 
riorated by  sea  damage,  the  gross  proceeds  at  Hamburgh  amount 
to  40Z. ;  whereas,  if  the  sugar  had  not  been  damaged,  the  gross 
proceeds  would  have  amounted  to  501.     The  difference  is  101.,  or 

(q)  Demux  v.  Salvador,  6  Nev.  &  M.  {t)  Marsh.  535. 

713_  (m)  Lewis  v.  RiKker,  2  Burr.  1167. 

(r)  Rucher  v.  Palsgrave,  1  Tauat.  419.  {x)  Johnson  v.  Sheddon,  2  East,  681  ; 

(s)  Per  Lord  Ellenborough,  C.  J.,  Sar-      Hurry  v.  Royal  Exch.  Ass.  Comp.,  2  B. 
man  v.  Kingston,  3  Campb.  152.  &  P.  308. 
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one-fifth  part  of  501.  The  sum,  then,  which  the  underwriter  must 
pay  will  be  one-fifth  of  SOL,  the  original  value,  or  6i.  In  cases 
where  the  sums  are  more  complicated  than  in  the  preceding  in- 
stance, the  calculation  may  be  made  as  follows  :  as  the  gross 
proceeds  of  the  sound  :  the  gross  proceeds  of  the  damaged 
:  :  the  original  value  :  a  fourth  quantity,  which  being  found 
by  the  rule  of  three,  must  be  subtracted  from  the  prime  cost,  and 
the  difference  will  be  the  average  loss  or  sura  for  which  the 
underwriter  is  chargeable.  The  proportion  of  loss  is  calculated 
through  the  same  medium,  (that  is,  by  comparing  the  selling  price 
of  the  sound  commodity  with  the  dam-aged  part  of  the  same  com- 
modity at  the  port  of  delivery,)  whether  the  policy  be  valued  (y) 
or  open  (z).  But  the  proportion  of  loss,  when  ascertained,  is  ap- 
plied to  different  standards  of  value.  For  the  original  value  in  the 
case  of  a  valued  policy  is  the  valuation  in  the  policy  (a) ;  but  in 
the  case  of  an  open  policy,  the  original  value  is  the  invoice  price  at 
the  port  of  delivery,  including  premiums  of  insurance  and  com- 
mission (&). 

A  ship  received  considerable  damage  from  tempestuous  weather, 
and  the  crew,  completely  exhausted,  deserted  the  ship  on  the  high 
seas,  for  the  mere  preservation  of  their  lives ;  and  the  ship  was  then 
taken  possession  of  by  a  fresh  crew,  who  succeeded  in  conducting 
her  safely  into  port :  it  was  held,  firstly,  that  such  desertion  of  the 
crew  did  not  of  itself  amount  to  a  total  loss :  and  secondly,  that 
the  ship  having  been  sold  under  the  decree  of  the  Admiralty  Court 
to  pay  the  salvage,  and  it  not  appearing  that  the  assured  had  taken 
any  means  to  prevent  such  sale,  that  they  were  not  entitled  to 
abandon,  and  that  there  Avas  only  a  partial  loss  (c).  In  an  action 
on  a  policy  on  ship  and  goods,  warranted  free  from  American  con- 
demnation, it  appeared,  that  the  ship  and  goods  were  damaged  by 
the  perils  of  the  sea,  and  were  afterwards  seized  by  the  American 
government,  and  condemned.  It  was  held,  that  the  total  loss  by 
subsequent  seizure  and  condemnation  took  away  from  the  assured 
the  right  to  recover  in  respect  to  the  previous  partial  loss  by 
sea  damage :  inasmuch  as  the  immediately  operating  cause  of 
total  loss  was  one  from  which,  and  its  consequences,  the  under- 
writer was  by  express  provision  in  the  policy  exempted ;  and  as  the 
other  antecedent  causes  of  injury  never  produced  any  pecuniary 
loss  to  the  plaintiff:  and  as  there  never  existed  a  period  of  time 
prior  to  the  total  loss,  in  which  the  assured  could  have  practically 
called  on  the  underwriter  for  an  indemnity  against  the  temporary 
and  partial  injury  (d). 

iy)  Lewis  v.  Rucleer,  2  Burr.  1167.  doubted  whether  the  payment  on  the 

(z)  Usher  t.  Noble,  12  East,  639.  shipment  of  goods  can  be  added  to  their 

(a)  Irving  r.  Manning,  1  H.  L.  Cas.  price,  so  as  to  form  part  of  their  value  in 

817.  an  open  policy. 

(6)  See,   on  this   subject.    Winter  v.  (o)  Thormly  v.  Hehson,  2  B.  &  A.  513. 

BciWinand,  2  B.  &  Ad.  650,  where  it  is  (d)  lAvie  v.  Janson,  12  East,  648. 
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The  liability  of  the  underwriter  is  not  restricted  to  the  single 
amount  of  his  subscription,  but  he  may  be  subject  either  to 
several  average  losses,  or  to  an  average  loss  and  total  loss,  or  to 
money  expended  and  labour  bestowed  about  the  defence,  safe- 
guard, and  recovery  of  the  ship,  to  a  much  greater  amount  than  the 
subscription ;  and  it  shall  be  recoverable  as  an  average  loss  (e). 
Upon  a  policy  on  hogsheads  of  sugar,  warranted  against  particular 
average,  some  part  of  the  sugar  in  every  hogshead  being  preserved, 
though  less  than  three  per  cent,  on  the  cargo ;  it  was  held  (/), 
that  this  could  not  be  a  total  loss.  Where  an  insurance  was  efifected 
on  wheat  shipped  in  bulk,  and  valued  at  16001.,  free  from  average, 
except  general,  or  the  ship  were  stranded,  and  the  ship  having 
sprung  a  leak,  part  of  the  wheat,  value  751.,  was  pumped  out  with 
the  water  and  lost :  it  was  held,  that  the  insured  could  not  recover 
as  for  a  total  loss  of  a  part ;  the  court  observing,  that  "  Where  the 
insurance  is  on  each  package  separately,  it  is  to  be  ti'eated  as  a 
total  loss  upon  each  package  lost ;  but  where  it  is  an  insurance 
upon  the  bulk,  unless  the  loss  exceed  a  certain  value  upon  the 
particular  article,  there  is  no  average  loss;  and  there  cannot  in 
such  a  case  be  any  total  loss  of  a  portion  only  of  the  cargo  (g). 
On  the  memorandum  "  free  from  average  under  31.  per  cent.,"  the 
underwriter  is  liable  for  the  amoimt  of  the  aggregate  of  several 
partial  losses,  each  less  than  3^.  per  cent.,  but  amounting  together 
to  more  (h). 


VII.  Of  Adjustment. 


The  adjustment  of  a  loss  is  the  settling  and  ascertaining  the 
amount  of  the  indemnity  which  the  assured,  after  all  allowances 
and  deductions  are  made,  is  entitled  to  receive  under  the  policy, 
and  fixing  the  proportion  which  each  underwriter  is  liable  to  pay  (i). 
An  adjustment  being  indorsed  on  the  policy,  and  signed  by  the 
underwriter,  with  a  promise  to  pay  in  a  given  time,  is  to  be  con- 
sidered as  a  note  of  hand  (J),  but  it  does  not  require  a  stamp  (k). 
The  adjustment  is  only  primd  facie,  and  not  conclusive  evidence 
against  the  underwriter  (Q.  Hence,  where  a  witness  who  proved 
the  adjustment,  swore  that  soon  after  the  underwriters  had  signed 
it,  doubts  arose  in  their  minds  as  to  the  honesty  of  the  transaction. 
Lord  Kenyan,  C.  J.,  was  of  opinion,  that  in  such  case  the  plaintiff 

(e)  Le  Gheminant  v.  Pearson,  4  Taunt.  2  Cr.  &  J.  244  ;  2  Tyrw.  266. 
367.  (i)  Marsh.  499. 

(7)  ffedburg  v.  Pearson,  7  Taunt.  154.  (j)  Hog  v.    Gouldney,    Beawes,   310, 

[g)  Hills  y.  Lrnidon  Ass.  Comp.,  5  M.  Zee,  C.  J. 
&W.  569.    SeeSalUv.  Johnson,  6  E.  &  (i)  Per  Kenyan,    C.   J.,  in  Wiehe  v. 

B   422  ;  25  L.  J.  Q.  B.  300  ;  and  Duffy.  Simpson,  London  Sittings  after  M.  T.  41 

Mackenzie,  26  L.  J.  C.  P.  313  ;  3  C.  B.  Geo.  III.,  MRS. 
N.  S.  16,  anU,  p.  908.  (0  P<'i'  Kenyon,  C.  J.,  m  Rodgers  v. 

(^)  BlackettY. Royal Exch. Ass.  Comp.,  Maylor,  Park,  267. 
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should  produce  other  evidence ;  and  that  shutting  the  door  against 
inquiry,  after  an  adjustment,  would  be  putting  a  stop  to  candour 
and  fair  dealing  amongst  the  underwriters.  The  court  afterwards, 
on  a  motion  for  a  new  trial,  concurred  in  opinion  with  the  chief 
justice  (to).  The  production  of  the  policy  by  the  assured,  with  the 
adjustment  on  it  and  the  name  of  the  defendant  struck  off,  does 
not  prove  payment  of  the  sum  adjusted ;  for  it  frequently  happens^ 
that  the  name  is  struck  off,  on  the  face  of  an  adjustment,, where 
nothing  is  paid,  but  an  arrangement  made  to  pay  at  a  future  time  (n). 
Lord  Mlenborough ex-piessed  a  clear  opinion(o),  that  an  adjustment 
is  merely  an  admissioA  on  the  supposition  of  the  truth  of  certain 
facts  stated,  that  the  assured  are  entitled  to  recover ;  and  although 
it  is  incumbent  on  an  underwriter  who  has  once  admitted  his 
liability  by  an  adjustment  to  make  out  a  strong  case,  yet,  until 
actual  payment  of  the  money,  he,  may  avg-il  himself  of  any  defence 
which  either  the  facts  or  the  law  of  the  case  will  furnish.  In 
Shepherd  v.  Chewier,  1  Campb.  274,  it  was  held,  that  an  adjust- 
ment was  not. binding,  although  the  underwriter,  at  the  time  of 
signing  it,  had  an  opportunity  of  becoming  acquainted- with  the 
history  of  the  voyage,  and  the  circumstances  attending  the.  loss,  his 
attention  not  having  been  drawn  to  the  fact  which  discharged  his 
liability  to  the  assured ;  Lord  Mlenborough,  C.  J.,  observing,  that 
the  adjustment  was  prvmd  facie  evidence  against  the  defendant, 
but  it  certainly  did  not  bind  him,  unless  there  was  a  fuU  dis- 
closure of  the  circumstcmces  of  the  case :  unless  they  were  all 
blazoned  to  him  as  they  really  existed.  And  see  Lord  Gamphell's 
note  on  this  case,  in  which  he  has  shown,  that,  upon  principles  of 
law,  a  mere  adjustment  is  not  in  any  case  or  under  any  circum- 
stances conclusive,  but  that  the  utmost  effect  which  can  be  given 
to  it,  is  to  transfer  the  burthen  of  proof  from  the  assured  to  the 
underwriters. 

A  ship  was  insured,  warranted  free  of  capture,  in  port.  A  letter 
announcing  her  capture  stated  it  to  be  in  port,  on  which  the  under- 
writer and  assured  adjusted ;  the  former  returned,  and  the  latter 
received  back  the  premium.  It  afterwards  appeared  the  capture 
was  not  in  port ;  it  was  held,  that  the  assured  was  not  precluded 
by  the  adjustment  and  repayment  from  recovering  on  the  policy  (p), 
whether  the  underwriter's  name  had  been  struck  off  the  adjust- 
ment only  or  the  policy  also  (q).  An  underwriter  has  never  been- 
considered  discharged  as  against  the  assured  until  his  name  has 
been  struck  off  the  policy  (r),  with  the  consent  of  the  assured  (s). 
An  usage  at  Lloyd's  does  not  bind  a  person  not  cognizant'  of 

(m)  JDe  Garron  v.    Galhraith,'  Park,  ( p)  Reymr  v.  Hall,  i  TaUnt.  725. 

194  ;  Peake's  Additional  Cases,  37,  S.  0.  (q)  Ibid. 

(n)  Adams  v.   Sanders,  M.  &  Malk.  (r)  Riissdl  v.  BangUy  4  B.  &  A,  395. 

373,  Lord  Tenterden,  C.  J.  (s)  BaHUtt  v.  Peniland,  10  B.  &  C. 

(o)  Herbert  v.   Ghammon,   1   Campt.  760. 
134.  ■ 
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it(t).  The  effect  of  an  adjustment  was  thus  stated  by  Jervis, 
C.  J.,  in  a  recent  case  : — "  An  adjustment  has  not  the  effect  of 
determining  absolutely  the  amount  due,  so  as  to  dispense  with  the 
intervention  of  a  jury  ;  it  is  an  instrument  or  means  by  which  a 
jury  may  be  led  to  the  conclusion  that  the  amount  adjusted  is  the 
real  amount  of  unliquidated  damages  for  which  they  are  to  give 
their  verdict.  It  is  only  a  means  for  enabling  the  jury  to  fix  the' 
amount  for  which  the  plaintiff  sues  in  the  shape  of  unliquidated 
damages,  and  not  an  amount  binding  upon  the  parties  in  all 
events  "  (u)..  In  Scott  v.  Irving,  1  B.  &  Ad.  605,  where  the  name 
had  been  struck  off  the  policy,  but  without  the  consent  of  the 
assured ;  the  court  held  the  underwriter  liable,  and  disallowed  a 
set-off  between  broker  and  underwriter  as  against  the  assured.  A 
trustee  suing  as  a  plaintiff  in  a  court  of  law  must  be  treated  in  all 
respects  as  a  party  to  the  cause  ;  and  any  defence  against  him  is  a 
defence  in  that  action  against  the  cestui  que  trust,  who  uses  his 
name.  And  therefore,  where  a  broker  in  whose  name  a  policy  of 
insurance  under  seal  was  effected,  brought  covenant,  and  the  de- 
fendants pleaded  payment  to  the  plaintiff  according  to  the  tenor 
and  effect  of  the  policy;  and  the  proof  was,  that  after  the  loss 
happened,  the  assurers  paid  the  amount  to  the  broker  by  allowing 
him  credit  for  premiums  due  from  him  to  them ;  it  was  held,  that 
although  that  was  no  payment  as  between  the  assured  and  assurers, 
it  was  a  good  payment  as  between  the  plaintiff  on  the  record  and 
the  defendants,  and,  therefore,  an  answer  to  the  action  {v). 


VIII.  Of  the  Remedy  by  Action  for  Breach  of  the  Contract  of 
Insurcmce,  and  herein  of  the — 

Declaration,  p.  924 
Pleas,  p.  926, 
Consolidation  Rule,  p.  927. 

The  usual  remedy  or  form  of  action  against  the  insurers  or 
underwriters,  to  recover  a  loss  upon  a  policy  of  insurance,  is  an 
action  of  assumpsit,  founded  upon  the  express  special  undertaking 
of  the  insurers  who  have  signed  the  policy.  Two  counts  upon  the 
same  policy  are  not  allowed.  But  a  count  upon  a  poHcy,  and  a 
count  for  money  had  and  received  to  recover  back  the  premium 
upon  a  contract  implied  by  law,  are  allowed.  K  G.,  H.  T.,  4  "Will. 
IV.,  No.  5.  The  two  insurance  companies,  namely,  the  Royal 
Exchange  and  the  London  Assurance,  having  been,  in  consequence 
of  stat.  6  Geo.  I.  c.  18,  incorporated  by  several  charters  granted, 
and  having  a  common  seal  affixed  to  all  their  contracts,  the  pro- 

(t)  Gahav  v.  Lloyd,  3  B.  &  C.  793,  (m)  Luclcie  v.  Bushiy,  22  L.  J.,  C.  P. 

recognized  by  Myley,  J.,  in  Bartlett  y.      220  ;  13  C.  B.  864. 
PerUland,  10  B.  &  C.  767.  W  Wwow  j.  Winter,  5  B.  &  Ad.  96. 
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ceediBgs  against  these  companies  must  be  by  action  of  covenant 
or  debt  (x).  And  so  witb  respect  to  other  insurance  companies 
incorporated  since  5  Geo.  IV.  c.  114!  (i/).  Where,  however,  these 
make  use  of  policies  not  under  seal,  assumpsit  lies  (z). 

The  poHcy  must  be  stated  in  the  declaration,  and  it  must  be 
Alleged  that  it  was  signed  or  subscribed  with  the  name  of  the  in- 
surer against  whom  the  action  is  brought ;  that  in  consideration 
that  the  assured  had  paid  to  the  defendant  the  premium,  the  de- 
fendant had  undertaken  to  indemnify  the  assured  against  the  losses 
specified  in  the  policy ;  that  the  goods,  wares  and  merchandizes 

were  laden  on  board  the  ship  to  the  amount  of  £ ,  {i.  e.  the 

value  insured) ;  and  further  it  must  be  alleged,  that  the  plaintiffs 
were  interested  therein,  unless  the  insurance  be  on  a  foreign  ship, 
in  which  case  an  averment  of  interest  is  not  necessary.  The  decla- 
ration must  then  proceed  to  state,  that  the  property  insured  was 
lost,  and  by  what  means  it  was  lost,  so  as  to  bring  the  case  within 
some  or  one  of  the  perils  specified  in  the  poKcy,  and  thereby  in- 
tended to  be  insured  against ;  as,  by  the  barratry  of  the  master  or 
mariners,  &c.  (a). 

It  is  necessary  to  show  who  are  the  real  contracting  parties,  and 
to  describe  truly  the  interest  on  which  the  policy  is  effected. 
Therefore,  if  A.  and  B.,  jointly  interested  in  a  ship,  effect  an  in- 
surance, and  there  be  two  counts,  the  one  averring  interest  in  A., 
and  the  other  averring  interest  in  B.,  the  plaintiff  can  recover  on 
neither  count  (6).  The  action  upon  a  policy  effected  by  a  broker, 
may  either  be  brought  in  the  name  of  the  broker  immediately 
concerned  in  effecting  it,  or  in  the  names  of  the  parties  interested, 
for  whose  benefit  it  was  effected :  therefore,  where  the  plaintiffs 
were  the  parties  really  interested,  it  was  held,  that  they  were  the 
right  parties  to  sue,  although  the  name  of  one  of  them  only  was 
inserted  in  the  policy  (c).  Where  the  consignee  of  goods  pledged 
the  bill  of  lading  with  another  person  as  security  for  advances  made 
by  him,  and  upon  an  agreement  that  the  consignee  should  effect  an 
insurance  on  the  goods  for  the  benefit  of  the  pledgee,  and  deposit 
the  policy  with  him ;  it  was  held,  that  the  pledgee  might  sue  in 
his  own  name  (cf).  A  person  who  assigns  away  his  interest  in  a 
ship  or  goods  after  effecting  a  policy  of  insurance  upon  them,  and 
before  the  loss,  cannot  sue  \xpaa  the  policy ;  except  as  a  trustee 
for  the  assignee  in  a  case  where  the  policy  is  handed  over  to  him 
upon  the  assignment,  or  there  is  an  agreement  that  it  shall  be  kept 

(x)  Swnderland     Marvm     Assurance  296. 
Comp.  T.  Kearney,  16  Q.  B.  925  ;  20  L.  (J)  CoJien  v.  ffannam,  5  Taunt.  101. 

J.,  Q.  B.  417.  (c)  Sunderland     Mamne     Assv/rance 

(y)  Benson  v.  Chapmam,,  6  M.  &  Gr.  Gomp.  v.  Kearney,  16  Q.  B.  925 ;  20  L. 

792  ;  MUward  v.  Hiblert,  3  Q.  B.  120.  J.,  Q.  B.  417. 

(«)  Ashley   v.   Pratt,    16    M.   &  "W.  (d)  Sutherland  v.  Pratt,  12  M.  &  W. 

471-  16 ;  see  also  Hastie  v.  Couturier,  9  Exch. 

(a)  Sutherland  v.  Pratt,  11  M.  &  V.  109  ;  5  H.  L.  Cas.  673. 
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alive  for  his  benefit  (e).  By  the  new  pleading  rules,  Hil.  Term, 
1853,  Rule  9,  "  in  actions  on  policies  of  assurance  the  interest  of 
the  assured  may  be  averred  thus : — That  A.,  B.,  C.  and  D.  [or 
some  or  one  of  them]  were  or  was  interested,  &c.  And  it  may  also 
be  averred,  that  the  insurance  was  made  for  the  use  and  benefit, 
and  on  the  account,  of  the  person  or  persons  so  interested." 

If  the  plaintiff  should  allege  in  the  declaration,  that  there  was 
a  total  loss,  and  lay  his  damages  accordingly,  evidence  of  a  partial 
loss  will  maintain  the  declaration,  and  plaintiff  may  recover  the 
amount  of  his  real  loss  (/).  Double  insurance  is,  where  there  are 
two  insurances  made  by  the  same  person  on  the  same  risk,  where- 
by the  assured  proposes  to  receive  4he  said  sum  twice  for  the  same 
loss,  or,  in  other  words,  a  double  satisfaction.  The  policy  of  the 
law,  however,  wiU  permit  the  recovery  of  a  single  satisfaction  only. 
But  although  the  assured  is  not  entitled  to  two  satisfactions,  yet 
in  an  action  upon  the  first  policy,  he  may  recover  the  whole  sum 
insured  (g).  If  there  has  been  a  double  insurance,  then  it  will  be 
proper  to  consider  against  which  of  the  underwriters  (as  the  best 
man,  or  in  the  best  circumstances)  the  action  shall  be  brought. 
It  is  immaterial  to  aver  interest  at  any  day  previous  to  the  com- 
mencement of  the  risk.  In  a  declaration  on  a  policy  on  freight,  if 
it  be  averred  that  the  plaintiff  was  interested  at  the  time  of  the 
ship's  sailing,  or  that  the  policy  was  made  on  a  certain  day,  and 
that  afterwards,  on  a  subsequent  day,  the  plaintiff  acquired  an 
interest,  it  will  suffice  (A).  A  change  in  the  interest  after  the 
policy  is  effected,  and  after  the  loss  has  happened,  cannot  be  set 
up  as  an  answer  by  the  underwriters  against  a  claim  for  such 
loss  {i).  But  a  person  who  assigns  away  his  interest  in  a  ship  or 
goods,  after  effecting  a  policy  of  insurance  upon  them,  and  before 
the  loss,  cannot  sue  upon  the  policy :  except  as  a  trustee  for  the 
assignee,  in  a  case  where  the  policy  is  handed  over  to  the  assignee 
upon  the  assignment,  or  there  is  an  agi-eement  that  it  shall  be  kept 
alive  for  his  benefit  (j). 

A  person  who  has  several  interests  in  a  cargo,  viz.  as  partner  in 
seven-sixteenths,  as  consignee  of  the  whole,  and  as  having  a  lien  on 
the  whole  for  advances,  may  protect  them  all  by  one  insurance, 
without  expressing  in  the  policy  the  number  or  nature  of  his  in- 
terests (/c).  Although  the  subject-matter  of  the  insurance  must  be 
properly  described,  the  nature  of  the  interest  may  in  general  be 
left  at  large.      Hence,  an  insurance  "on  goods"  is  sufficient  to 

(e)  Powles  V.  Jmus,  11  M.  &  "W.  10.  Taunt.  242,  243. 
As  to  right  of  assured  to  sue  after  bank-  (i)  Sparhes  v.  Marshall,  2  B.  K  C. 

i-uptcy,  see  CastelU  v.  Boddington,  1  E.  776. 
&  B.  66  ;  (in  error)  ibid.  879.  (;)  Powks  v.  Imws,  11  M.  &  AV.  10. 

(/)  2  Burr.  904 ;  1  Bl.  E.  198.  [h)  Carruthers  v.  Sheddm,  6  Taunt. 

(g)  Newby  v.  Bead,  1  Bl.  E.  416.  14. 

(A)  Per  Our.,  Mind  v.  WilMnson,  2 
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cover  the  interest  of  carriers  in  the  property  under  their  charge  (l). 
Joint  owners  of  property  insured  for  their  joint  use,  and  on  their 
own  account,  cannot  recover  upon  a  count  on  the  policy  avemng 
the  interest  to  be  in  one  of  them  only  (m). 

Of  the  Pleas. 

By  the  Pleading  Kules,  Hilary  Term,  1853,  Rule  6,—"  In  all 
actions  of  simple  contract  the  plea  of  non  assumpsit,  or  a  plea 
traversing  the  contract  or  agreement  alleged  in  the  declaration, 
shall  operate  only  as  a  denial  in  fact  of  the  express  contract,  pro- 
mise, or  agreement  alleged,  or  of  the  matters  in  fact  from  which 
the  contract,  promise,  or  agreement  alleged  may  be  implied  by 
law,  exempli  gratia.  In  an  action  on  a  policy  of  insurance  such 
pleas  will  operate  as  a  denial  of  the  subscription  to  the  alleged 
policy  (n)  by  the  defendant,  but  not  of  the  interest,  of  the  com- 
mencement of  the  risk,  of  the  loss,  or  of  the  alleged  compliance 
with  warranties."  And  by  Rule  8,^"  All  matters  in  confession  and 
avoidance,  including  not  only  those  by  way  of  discharge,  but  those 
which  show  the  transaction  to  be  void  or  voidable  in  point  of  law, 
on  the  ground  of  fraud  or  otherwise,  shall  be  specially  pleaded ; 
ex.  gra.  unseaworthiness,  misrepresentation,  concealment,  devia- 
tion." By  stat.  11  Geo.  I.  c.  30,  s.  43,  the  "  London  and  Royal 
Exchange  Assurance  Companies  are  allowed  in  actions  of  debt  to 
plead  generally,  that  they  owned  nothing  to  the  plaintiff  in  such 
action  (o)  ;  and  in  actions  of  covenant  upon  such  policies,  to  plead 
generally,  that  they  have  not  broken  the  covenants  in  such  policy 
contained,  or  any  of  them.  And  if  issue  be  joined  thereupon,  it 
shall  be  lawful  for  the  jury,  if  they  see  cause,  to  find  a  verdict  for 
the  plaintiff,  and  to  give  such  part  only  of  the  sum  demanded,  if 
in  debt,  or  so  much  damages,  if  in  covenant,  as  it  shall  appear  to 
them,  upon  the  evidence,  such  plaintiff  ought  in  justice  to  have." 
The  words  "by  statute"  must  now  be  inserted  in  the  margin  of 
such  plea,  together  with  the  year  or  years  of  the  reign  for  which 
the  act  or  acts  of  parliament  upon  which  he  relies  for  that  pui-pose 
were  passed,  and  also  the  chapter  and  section  of  each  of  such  acts, 
and  shall  specify  whether  such  acts  are  public  or  otherwise ;  other- 
wise such  plea  shall  be  taken  not  to  have  been  pleaded  by  virtue 
of  any  act  of  parliament  (p). 

By  Rules  10  and  12  of  the  Pleading  Rules,  H.  T.  1853,  in  a,ctions 
on  specialties  and*  covenants,  the  plea  of  non  est  factum  shall 
operate  as  a  denial  of  the  execution  of  the  deed  in  point  of  fact 
only,  and  all  other  defences  shall  be  specially  pleaded. 

(l)  Crowley   v.    Oohm,   3    B.   &  Ad.  2  ;  21  L.  J.,  Q.  B.  98. 

478.  (o)  But  see  Pleading  Rules,  Hil.  Term, 

(ro)  Bell  T.  Ansley,  16  East,  141.  1853,  rule  11,  atolisking  the  plea  of  "nil 

(n)  See  Sutherland  v.  Pmtt,  11  M.  &  debet." 

W.  296;  Dowdall  v.  HalUtt,  18  Q.  B.  (p)  Eule  21,  Trin.  Term,  18S3. 
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Consolidation  Rule. 

In  actions  upon  a  policy  of  assurance  against  several  under- 
writers iq),  the  court,  by  consent  of  the  plaintiff,  will  make  a  rule 
on  the  application  of  the  defendants,  which  is  called  the  consolida- 
tion rule,  for  staying  the  proceedings  in  all  the  actions  except  one, 
upon  the  defendants  undertaking  to  be  bound  by  the  verdict  in 
that  action,  and  to  pay  the  amount  of  their  several  subscriptions 
and  costs,  in  case  a  verdict  shall  be  given  therein  for  the  plaintiff. 
This  rule,  though  attempted  before  without  success,  was  introduced 
by  Lord  Mansfield  into  general  use,  to  avoid  the  expense  and  delay 
arising  from  the  trial  of  a  multiplicity  of  actions  upon  the  same 
question :  and  if  the  plaintiff  wiil  not  give  his  consent,  the  court 
have  the  power  of  granting  imparlances  in  all  the  actions  but  one, 
till  the  plaintiff  has  ian  opportunity  of  proceeding  to  trial  in  that 
action.  On  the  other  hand,  if  the  plaintiff  consent  to  the  rule,  the 
court  will  make  the  defendant  submit  to  reasonable  terms,  such 
as  admitting  the  policy,  producing  and  giving  copies  of  books  and 
papers,  and  undertaking  not  to  file  a  bill  in  equity,  or  bring  a  writ 
of  error.  A  number  of  actions  against  different  imderwriters  were 
ordered  to  be  consolidated,  notwithstanding  the  owners  of  the 
goods  on  which  the  policies  were  effected  had  subsequently  be- 
come bankrupt,  and  that  their  interest  in  one  of  the  policies  had 
been  assigned  prior  to  the  bankruptcy,  and  that  there  was  a  ques- 
tion in  each  of  the  actions  as  to  whether  there  waS  a  right  to  set 
off  premiums  against  losses  (r).  It  was  formerly  supposed  that  the 
plaintiff  as  well  as  the  defendant  was  bound  by  the  consolidation 
rule  ;  but  in  Doyle  v.  Stewart,  4  Nev.  &  M.  873,  the  contrary  was 
held.  Lord  Benman,  C.  J.,  observing,  "  that  the  principle  of  the 
consolidation  rule  had  always  been,  that  as  the  defendants  asked 
for  a  favour,  they  might  reasonably  be  required  to  pay  the  price  of 
it.  It  may  be  that  in  this  case  the  consolidation  rule  would  benefit 
the  plaintiff,  but  we  cannot  compel  a  party  to  accept  a  benefit  for 
which  he  does  not  ask  "  (s). 

By  R.  G.,  H.  T.,  185S,  Rule  13,  where  money  is  paid  into  court 
in  several  actions,  which  are  consolidated,  and  the  plaintiff,  with- 
out taxing  costs,  proceeds  to  trial  on  one,  and  fails,  he  shall  be 
entitled  to  costs  on  the  others,  up  to  the  time  of  paying  money 
into  court.  , 

Two-  actions  having  been  brought  by  the  same  plaintiff  against 
different  defendants,  on  the  same  policy,  the  court  consolidated 
them  after  a  declaration  had  been  delivered  in  one,  and  an  appear- 
ance entered  in  the  other,  at  the  instance  of  the  defendant  in  the 
latter  action,  though  the  plaintiff  objected  (i). 

(a)  Tidd's  Prac.  635  (7th  edit.).  gregor  v.  Horsfall,  4  M.  &  W.  321. 
(r)  Syers  v.  Pickersgill,  6  Week.  Eep.  (t)  ffoUingsworth   v.    Brodrick,    Hoi- 

]^g_  lingsworth  v.  ColUnson,  4  A.  &  E.  646. 
\s)_  And  see  per  ,P(whe,  E.,  in  Mac- 
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IX.  Of  the.  several  Grounds  of  Defence  on  which  the  insurer  may 

insist. 

1.  -Alien  Enemy,  p.  928. 

2.  Illegal  Voyage  or  Illegal  Commerce,  p.  928. 

3.  Misrepresentation,  Concealment,  Suppression,  p.  932. 

4.  breach  of  Warranty,  p.  936. 

Express  : — 

1.  Time  of  Sailing,  p.  937. 

2.  Safety  of  a  Ship  at  a  particular  Time,  p.  939. 

3.  To  depart  with  Convoy,  p.  940. 

4.  Neutral  Property,  p.  942. 

5.  Capture  in  Port,  p.  946. 

Implied : — 

1.  Not  to  deviate,  p.  946. 

2.  Seaworthiness,  p.  952. 

5.  Be-assurance,  p.  954. 

6.  Wager  Policy,  p.  955. 

1.  Alien  Enemy. 

If  tlie  parties  interested  in  the  insurance  become  alien  enemies 
before  the  loss  happens,  this  may  be  pleaded  to  an  action  brought 
in  the  name  of  the  British  agent  who  effected  the  insurance  (u). 
But  where  parties  interested  became  alien  enemies  after  the  loss 
happened,  though  before  action  commenced  ;  it  was  held,  that  the 
British  agent,  who  effected  the  insurance,  might  recover  against 
the  underwriter,  who  had  only  pleaded  the  general  issue  (v) ;  now 
such  a  defence  must  in  all  cases  be  pleaded  specially  (cc).  Where 
the  plaintiff  becomes  an  alien  after  the  commencement  of  the  suit 
the  defence  must  be  pleaded  puis  darrein  continuance  (y).  A  plea 
stating,  that  plaintiff  was  bom  out  of  the  legiance  of  the  king,  and 
that  the  persons  exercising  the  powers  of  government  in  the  country 
where  he  was  born  are  enemies  of  the  king,  is  not  good.  It  ought 
to  state  that  the  plaintiff  himself  is  an  enemy  (z). 

2.  Illegal  Voyage  or  Illegal  Commerce. 

Another  ground  of  defence  is,  that  the  voyage  insured  was 
prohibited  by  law  (a),  or  that  the  goods  insured  wei-e  intended  for 
carrying  on  an  illegal  commerce.  In  neither  of  these  cases  can  an 
action  be  supported  against  the  underwriter  for  non-performance 
of  the  contract  of  insurance.    The  circumstance  of  the  underwriter 

{u)  Brandon  Y.  NesUit,  6  T.  R.  23.  R.,  L.  P.  B.  264:   Dampier,  MSS.  L. 

{v)  Flmdt  V.  Waters,  15  East,  260.  I.  L. 

{x)  Ante,  p.  925.  (a)  The  principal  act  now  in  force  for 

(y)  Alcmom  v.  Nigren,  4  E.  &  B.  217  ;  regiUating  the  navigation  of  the  United 

ri'  i''  **■  ^"  ■^®"  Kingdom  is  the  Merchant  Shipping  Act, 

(2)  Casseres  v.  Bell,  Feb.  8,  1789,  B.  1854,  17  &  18  Yiet.  c.  104. 
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having  been  apprized  of  the  illegality  of  the  voyage  or  trade  is 
wholly  immaterial :  but,  in  order  to  render  the  insurance  illegal,  it 
is  necessary  that  the  illegality  should  exist  during  the  course  of  the 
voyage  insured.  Hence,  a  policy  on  goods  purchased  with  the 
proceeds  of  an  illegal  cargo  is  binding  [b) ;  and,  in  like  manner, 
the  assured  may  recover  on  a  policy,  although  the  ship,  in  a  prior 
voyage,  had  been  guilty  of  some  transgression  for  which  she  was 
liable  to  be  seized  (c).  Trading  with  an  enemy  without  the  king's 
licence,  being  illegal,  the  law  will  not  enforce  a  contract  of  insur- 
ance made  for  the  protection  of  such  trade  (d).  But  it  is  legal 
to  trade  with  the  subjects  of  an  enemy's  country  by  the  king's 
licence  (e).  If  it  be  provided  in  such  licence,  that  the  party  acting 
under  it  shall  give  bond  for  the  d*e  exportation  to  the  places  pro- 
posed of  the  goods,  intended  to  be  exported  to  such  country,  and 
they  are  exported  without  such  bond  having  been  given,  such 
exportation  is  illegal,  and  the  owners  cannot  recover  on  a  policy 
to  protect  the  goods.  If  a  licence  to  export  and  deliver  goods  to 
an  enemy's  country  be  granted  for  a  limited  time,  it  is  not  suffi- 
cient that  the  goods  were  shipped  before  the  expiration  of  the 
time,  the  ship  not  sailing  until  after  that  time.  But  if  the  adven- 
ture licensed  be  boTid  fide  prosecuted  within  a  part  of  the  time 
limited,  it  will  not  become  illegal  because,  by  some  accident,  the 
voyage  was  protracted  beyond  that  period  (/).  Whenever  the 
crown,  for  purposes  of  state  policy  and  public  advantage,  licenses 
a  description  of  trading  with  an  enemy's  country  which  would 
otherwise  be  unquestionably  illegal,  such  commerce  must  be  re- 
garded by  all  the  subjects  of  the  realm,  and  by  the  courts  of  law, 
as  legal,  with  all  the  consequences  of  its  being  legal ;  one  of  which 
consequences  is  a  right  to  contract  with  other  subjects  of  the 
country  for  the  protection  of  such  property  in  the  course  of  its 
conveyance  to  its  licensed  place  of  destination,  through  an  enemy's 
country,  and  for  the  purpose  of  being  there  delivered  to  an  alien 
enemy  as  consignee  or  purchaser  (g). 

A.,  a  Spaniard  by  birth,  who  had  been  domiciled  as  a  merchant 
in  England  for  several  years,  having  purchased  and  shipped  goods 
in  a  neutral  vessel,  on  account  of  a  correspondent,  a  native  of,  and 
resident  in,  Spain,  obtained  a  licence  from  the  British  government 
for  the  vessel  to  proceed  with  her  cargo  on  a  voyage  from  an 
English  port  to  a  port  in  Spain.  A.  effected  a  policy  on  the  goods, 
which  was  in  the  usual  form,  and  stated  to  be  made  by  A.  "  as  well 
in  his  own  name  as  in  the  name  of  any  person  to  whom  the  same 
might  appertain."  The  vessel,  in  the  prosecution  of  the  voyage, 
was  captured  by  a  French  privateer,  and  carried  into  a  port  in 
Spain,  where  the  vessel  and  cargo  were  condemned.     At  the  time 

(6)  Bird  v.  AppMm,  8  T.  E.  562.  (e)  Vandych  r.  WUtrmre,  X  East,  475. 

(c)  S.  G.  if)  Schroeder  v.  Vaux,  15  East,  52. 

{d)  Potts  v.  Bell,  8  T.  R.  548.  (g)  Uspwrieha  t.  Noble,  13  East,  332. 
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of  the  capture  and  condemnation,  France  and  Spain  were  co-bel- 
ligerent allies  at  war  with  England.  A.  having  brought  an  action 
on  the  policy,  averring  interest  in  the  purchaser ;  it  was  held,  that 
A.  was  entitled  to  recover,  and  that  the  action  was  well  brought  in 
his  name  for  the  benefit  of  the  purchaser ;  that  the  legal  result  of 
the  licence  was,  that  not  only  the  plaintiff,  the  person  licensed, 
might  sue  in  respect  of  such  licensed  commerce  in  an  EngHsh 
court  of  law,  but  that  the  commerce  itself  was  to  be  regarded  as 
legalized  for  all  purposes  of  its  due  and  effectual  prosecution.  That 
for  the  purpose  of  the  licensed  act  of  trading,  (but  to  that  extent 
only,)  the  person  licensed  was  to  be  considered  as  virtually  an 
adopted  subject  of  this  country,  and  his  trading,  as  far  as  the  dis- 
abilities arising  out  of  a  state  of  war  were  concerned,  was  British 
trading ;  that  the  plaintiff  and  the  Spanish  purchaser  of  the  cargo 
were  actually  privy  to  the  objects  of  the  British  government,  and 
acting  in  furtherance  thereof,  and  in  direct  opposition  to  the  laws 
and  policy  of  their  own  country  ;  and  that  it  could  not  be  contended 
to  be  illegal  to  insure  a  trade  carried  on  in  contravention  of  the 
laws  of  a  state  at  war  with  us,  and  in  furtherance  of  the  policy  of 
our  country  and  its  trade,  and  which  this  trade  in  question,  sanc- 
tioned as  it  was  by  his  majesty's  licence,  must  be  deemed  to  have 
been  (h). 

A  licence  granted  under  an  order  in  council  to  H.  S.,  (a  British 
resident  merchant,)  permitting  a  vessel  bearing  any  flag,  except  the 
French,  to  proceed  in  ballast  from  any  port  north  of  the  Scheldt  to 
Archangel,  there  to  load  a  cargo  of  such  goods  as  are  permitted  by 
law  to  be  imported,  and  proceed  with  the  same  to  a  port  in  the 
United  Kingdom,  was  considered  as  not  confined  personally  to 
H.  S.,  or  any  particular  class  of  persons :  and,  therefore,  where 
Eussian  subjects  at  Archangel,  who  were  alien  enemies,  had  shipped 
goods  under  such  licence  for  the  purpose  of  being  brought  into  this 
country ;  it  was  held,  that  they  were  protected  by  it ;  and  that  an 
insurance  made  for  their  benefit  was  legal  (i).  A  licence  to  I.  H., 
of  London,  merchant,  on  behalf  of  himself  and  other  British  or 
neutral  merchants,  to  import  a  cargo  from  certain  limits,  within 
which  an  enemy's  port  is  situate,  in  any  vessel,  bearing  any  flag 
except  the  French,  will  protect  a  ship  trading  from  that  port,  in 
which  ship  I.  H.  and  an  alien  enemy  are  jointly  interested ;  and 
therefore  such  interest  was  held  insurable  (_;').  By  virtue  of  a  treaty 
of  commerce  entered  into  between  Great  Britain  and  the  United 

(h)  Ibid.    Although  the  authority  of  (i)  Mobinson  v.  Towray,  1  M.  &  S.  217  ; 

the  preceding  decision  appears  to  have  S.  P.  Same  t.  Gheesewright,  ibid.  220,  re- 

heen  doahted  in  Mennett  v.  Bonham,  15  cognized  in  Hullman  v.  Whitmore,  3  M. 

East,   495,   and  Flindt  v.    Crokatt,   15  &  S.  340.     The  same  subject,  was  dis- 

East,  522,  yet  on  a  review  of  these  two  cussed  again  in  RiuJcer  v.  AnsUy,  B.  K. 

cases  in  a  court  of  eiTor,  the  judgment  Sittings  at  Serjeants'  Inn  before  E.  T.  56 

of  B.  R.  in  them  was  reversed.  ■  See  5  Geo.  III.,  5  M.  &  S.  25. 
Taunt.  674  ;  Anthony  v.  Moline,  5  Taunt.  (j)  Hagedorn  v.  Beid,  1  M.  &  S.  567. 

711  ;  and  Bazett  y.  Meyer,  5  Taunt.  824. 
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States  of  America,  the  citizens  of  the  United  States  may  carry  on 
trade  between  the  British  territories  in  the  East  Indies  and  the 
United  States,  in  articles  not  entirely  prohibited.  It  is  not  neces- 
say  that  this  trade  should  be  a  direct  and  immediate  trade  from 
the  United  States  to  the  British  territories  ;  it  may  be  carried  on 
circuitously  through  any  country  in  Europe,  including  Great 
Britain. 

A  natural-born  subject  of  Great  Britain,  admitted  a  citizen  of 
the  United  States  of  America,  either  before  or  after  the  declaration 
of  American  independence,  has  been  considered  as  a  citizen  of  the 
United  States,  within  the  meaning  of  the  above-mentioned  treaty, 
and  as  such  entitled  to  the  commercial  privileges  thereby  granted. 
Hence,  a  policy  of  insurance,  e^cted  by  or  in  favour  of  such 
adopted  citizen  of  the  United  States,  for  the  protection  of  such 
cii-cuitous  trade,  is  valid  (k). 

A  natural-born  subject  of  this  countiy,  domiciled  in  a  foreign 
country,  in  amity  with  this,  may  lawfully  exercise  the  privileges  of 
a  subject  of  the  country  where  he  is  domiciled,  to  trade  with  an- 
other country  in  •  hostility  with  this  ;  therefore,  where  plaintiff,  a 
British-born  subject  domiciled  in  America,  effected  a  policy  of  as- 
surance on  ship,  freight,  and  goods,  at  and  from  Virginia  to  any 
ports  in  the  Baltic,  and  the  ship  was  captured  in  her  way  to 
EJsineur,  in  Denmark  ;  Denmark  being  in  amity  with  America,  but 
at  war  with  this  country ;  it  was  held,  that  the  plaintiff  was  entitled 
to  recover  (Z).  Although  insurances  upon  goods,  the  exportation 
or  importation  of  which  is  prohibited  by  the  law  of  England,  or  by 
the  law  of  nations,  be  illegal,  yet  where  the  prohibition  is  founded 
merely  on  the  law  of  a  foreign  state,  the  insurance  will  be  valid ; 
because  one  nation  never  takes  notice  of  the  revenue  laws  of 
another  (m).  The  mere  circumstance  of  an  alien  residing  in  an 
enemy's  country  will  not  invalidate  an  insurance  effected  by  him 
on  goods  to  be  delivered  at  a  neutral  or  friendly  port  (n).  Though 
a  state  may  be  in  the  military  possession  of  one  of  two  belligerents, 
that  will  not  constitute  her  subjects  enemies  to  the  other  bellige- 
rent, if  the  sovereign  power  of  the  latter  choose  to  permit  a  con- 
tinuance of  commerce  with  them  :  therefore,  where  an  insurance 
was  effected  on  property,  shipped  in  this  country,  on  account  of 
persons  who  were  domiciled  at  Hamburgh,  at  a  time  when  that 
country  was  in  the  possession  of  French  troops,  the  senate  con- 
tinuing to  exercise  the  powers  of  civil  government  in  the  same 
manner  as  before ;  it  was  held,  that  the  assured  were  entitled  to 
recover  for  a  loss  which  happened  in  the  course  of  a  voyage  per- 
mitted by  his  Majesty's  orders  in  council  (o). 

(i)  Wihon  v.  Marryat,   8  T.  E,   31,  (m)  Plcmehe  v.  Fletcher,  Doug.  250. 

affirmed  on  error  in  the  Exch.  Cham.,  1  (n)  Bromley  v.  Sesseltine,  1  Campb. 

B.  &  P.  430.  75. 

{I)  Bell  V.  Beid,  1  M.  &  S.  726.  (o)  Hagedorn  v.  Bell,  1  M.  &  S.  450. 
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Where  a  particular  trade  is  prohibited  by  express  statute,  insur- 
ances made  for  the  protection  of  such  trade  are  illegal  (p).  The 
owners  of  a  vessel,  who  by  performing  the  legal  stipulations  of  a 
charter-party,  provoke  confiscation  by  the  illegal  and  piratical  act 
of  a  foreign  state,  do  not  thereby  avoid  their  assurance  (q).  Trad- 
ing in  contra,vention  of  a  proclamation,  whereby  an  embargo  is 
laid  on,  in  time  of  war,  is  illegal :  and  consequently  an  insurance 
upon  such  trade,  even  when  carried  on  by  a  neutral,  is  void  (r). 
If  a  vessel  brings  hither  from  a  hostile  country,  under  a  licence,  a 
cargo  of  enumerated  goods,  and  also  certain  other  goods  not 
licensed,  the  insurance  on  the  licensed  goods  is  not  thereby  viti- 
ated (s).  If  there  be  an  infirmity  in  any  part  of  an.  integral  voyage, 
it  will  make  the  whole  illegal,  so  that  the  insured  cannot  recover 
upon  a  policy  on  any  part  of  it  (t).  So  if  a  party  insure  goods 
altogether  in  one  policy,  and  some  of  them  are  of  a  nature  to  make 
the  voyage  illegal,  the  whole  contract  is  illegal  and  void.  A  policy 
was  effected  on  goods  to  be  thereafter  specified  to  a  certain  amount ; 
by  the  specification  it  appeared  that  the  goods  consisted  principally 
of  hardware,  but  partly  of  naval  stores,  the  exportation  of  which 
was  prohibited,  under  pain  of  forfeiting  the  stores,  treble  their 
value,  and  the  ship.  It  was  held,  that  the  exportation  of  the  stores 
being  illegal,  all  contracts  for  protecting  the  stores  so  exported  were 
impliedly  avoided ;  that  the  policy  was  one  entire  contract  on 
goods  to  be  thereafter  specified,  to  which  the  underwriters  sub- 
scribed ;  and  the  subsequent  specification  by  the  assured  could 
not  alter  the  nature  of  the  contract  with  respect  to  the  under- 
writers, so  as  to  sever  that  which  was  originally  one  entire  con- 
tract (u). 

3.  Misrepresentation,  Cmicealment,  and  Suppression. 

The  allegation  of  a  falsehood  {v),  or  misrepresentation,  (though 
by  mistake)  (a;),  or  the  concealment  and  suppression  {y)  of  the  truth, 
as  to  a  fact  or  ci/rcumstanoe  material  to  the  risk,  either  by  the 
assured  or  his  agent,  is  considered  as  a  fraud  on  the  under- 
writer, and  consequently  will  vacate  the  policy  or  annul  the  con- 
tract from  the  beginning  (0).  Hence,  the  underwriter  may  avail 
himself  of  this  ground  of  defence,  even  where  the  loss  arises  from  a 

(p)  Johnston  v.  StUion,  Dong.  254.  (u)  Parkin  v.  Dick,  2  Campl).  221 ;  11 

(?)  Sewell  Y.  Royal  Exch.  Ass.  Camp.,  East,  502. 

4  Taunt.  856.  («)  Skin.  327  ;  Roberts  v.  Fomuriau, 

(r)  Ddmada  v.  Motteux,  Parle,  505.  Park,  405. 

(s)  PiescheU  v.  Allnutt,  4  Taunt.  792.  (a-)  Macdowall  v.  Fraser,  Doug.  260. 

See  1  M.  &  S.  450.  i^y)  Hs  Costa  v.  Scandret,  2  P.  Wms. 

•   W  f'l'^itted  by  Lord  Kenyon,  C.  J.,  170  ;  Hodgson  t.  Riclmrdson,  1  Bl.  K. 

in  Wilson  Y.  Marryat,  8  T.  R.  46,  and  463 ;   Ratdiffe  v.  Shoolbred,  Park,  413  ; 

expressly  laid  down  by  the  same  learned  Willes  v.  Glover,  1  B.  &  P.,  N.  R.  14. 

judge  in  his  charge  to  the  jury,  in  Bird  (z)  FitzJierbert  v.  Mather,  1  T.  R.  12  ; 

V.  Pigou,  London  Sittings  after  H.  T.  40  MHn  v.  Janson,  13  M.  &  "W.  655. 
Geo,  in.  B.  R.,  MSS. 
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cause  wholly  unconnected  with  the  fact  or  circumstance  misrepre- 
sented (a).  The  question  of  materiality  is  not  a  matter  of  law,  but 
a  question  of  fact  to  be  decided  by  a  jury  (6) :  and  the  proper  evi- 
dence to  guide  their  judgment  is  the  evidence  of  persons  conversant 
with  the  subject-matter  of  the  inquiry  (c).  It  was  held  by  Lord 
Tenterden,that  a  misrepresentation  as  to  the  cargo  with  which  a  ship 
was  to  sail  on  a  future  day  would  not  suffice  as  a  defence,  unless 
the  misrepresentation  were  fraudulently  made  {d) ;  but  it  was  sub- 
sequently decided  by  the  House  of  Lords,  that  the  misrepresen- 
tation of  a  future  event  material  to  the  risk,  avoids  the  policy 
though  not  fraudulent  (e) :  and  now  it  may  be  laid  down  as  a  rule, 
that  the  positive  representation  of  a  future  event  material  to  the 
risks,  will,  if  false,  avoid  the  policy,  though  it  may  not  be  actually 
fraudulent  (/). 

Goods  were  insured  as  the  goods  of  a  Hamburgher,  who  was  an 
ally,  and  the  goods,  were,  in  fact,  the  goods  of  a  Frenchman,  who 
was  an  enemy  ;  this  was  held,  by  Holt,  C.  J.,  to  be  a  fraud  {g). 
So  where  a  letter  had  been  received,  stating  that  a  ship  sailed  on 
the  24th  of  November,  after  which  an  insurance  was  made,  and  the 
agent  of  the  assured  told  the  insurer,  that  the  ship  sailed  the  latter 
end  of  December ;  this  was  held  by  Lee,  C.  J.,  to  be  a  fraud  Qi).  So 
where  a  ship  was  insured  in  London,  on  the  30th  of  January, 
on  a  voyage  from  New  York  to  Philadelphia,  and  the  broker  repre- 
sented the  ship  to  be  safe  in  the  Delaware,  on  the  11th  of  December, 
whereas  in  fact  it  was  lost  in  that  river  on  the  9th  of  December ; 
it  was  held,  that  as  the  representation  was  false  in  point  of  fact, 
and  as  it  related  to  a  material  circumstance,  namely,  the  safety  of 
a  ship  at  a  certain  time,  the  contract  was  annulled  ;  and  although 
it  appeared  that  the  assured,  at  the  time,  believed  the  represen- 
tation to  be  true,  yet  the  court  were  of  opinion  that  this  did  not 
vary  the  case  ;  for  it  was  incumbent  on  the  assured  to  make  a  fair 
and  true  representation,  and  if  he  represented  material  facts  to  the 
underwriter,  without  knowing  the  truth,  he  took  the  risk  on 
himself  {i).  "  By  an  extension  of  equitable  relief,  in  cases  of 
fraud,"  says  Lord  Mansfield,  "  if  a  man  is  a  knave  with  respect 
to  the  first  underwriter,  and  makes  a  false  representation  to  him  in 
a  point  that  is  material ;  as  where  having  notice  of  a  ship  being 
lost,  he  says  she  was  safe,  that  shall  affect  the  policy  with  regard 
to  all  the  subsequent  underwriters,  who  are  presumed  to  follow  the 

(a)  Per  Lee,  C.  J.,  in  Seaman  v.  Fon-      C.  202. 

nereau,  Str.  1183.  (/)  Arnould     on    Insurance,    chap. 

(b)  Lmdenau  v.  Deslorough,  8  B.  &  C.       "  Misrepresentation." 
.58() ;  Mackintosh  v.  Ma/rshall,  11  M.  &  (g)  Skin.  327. 

y^_  126.  (^)  Roberts  v.  Fonnereau,  London  Sit- 

(c)  Berthon  v.  Loughman,  2  Stark.  K       tings  after  Trin.  17i2,  Park,  405. 

P.  C.  258  ;  Richards  v.  Murdoch,  10  B  (i)  Macdowall  v.  Fraser,  Doug.  260. 

&'c   540.  See  also  Stewart  v.  Dunlop,  4  Bro.  P.  C. 

(i)  FUnn  V.  ToUn,  M,  &  M.  367.  483,  Tomlin's  edit. 

(e)  Dennistoun  v.  Zillie,  3  Bligh's  P. 
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first  (j).  But  a  representation  made  to  any  underwriter,  except 
the  first,  is  not  to  be  considered  as  made  to  subsequent  under- 
writers (k). 

The  same  rule  holds,  where  the  misrepresentation  is  made  by 
the  proper  agent  of  the  assured,  although  the  assured  be  not  guilty 
of  any  improper  conduct ;  for  the  act  of  the  agent  binds  the  prin- 
cipal, and  it  will  be  presumed,  that  the  principal  knows  whatever 
the  agent  knows  (I).  In  a  case  where  the  word  expected  was  used,  as 
that  the  vessel  insured  was  expected  to  sail  at  such  a  time ;  this 
was  held  not  to  amount  to  a  representation  (m).  A  representation 
by  the  owner  of  goods  insured  as  to  the  time  of  the  ship's  saihng  is 
matter  of  expectation,  and  if  made  boTid  fide  does  not  conclude 
him  {n).  In  effecting  a  policy  of  insurance  from  Kussia  to  this 
country  while  the  ship  was  on  the  outward  voyage,  the  broker  re- 
presented to  the  underwriters,  that  a  cargo  ivas  ready  for  her,  and 
she  was  sure  to  be  am,  early  ship.  It  was  held,  that  this  amounted 
only  to  a  representation  of  what  was  expected  on  the  part  of 
the  assured,  and  that  the  underwriters  were  liable,  although, 
from  the  delay  in  beginning  to  load  the  cargo,  the  voyage  home 
was  turned  from  a  summer  to  a  winter  risk  (o).  A  representation, 
as  it  does  not  form  any  part  'of  the  written  policy,  requires  only  to 
be  substantially  performed.  It  is  distinguishable  in  this  respect 
from  a  warranty,  which,  being  part  of  the  policy,  must  be  strictly 
performed.  Insuring  a  ship  by  an  English- name  does  not  amount 
to  a  warranty,  or  a  representation,  that  she  is  an  English 
ship  (p). 

A  merchant  having  received  intelligence  that  a  ship  described 
like  his  was  taken,  insured  her,  without  giving  any  information  to 
the  insurers  of  what  he  had  heard ;  it  was  held,  that  the  conceal- 
ment was  a  fraud  on  the  underwriters  (q).  So  where,  in  an  action  on 
a  policy  of  assurance  of  a  ship  on  a  voyage  from  Lisbon  to  London, 
it  appeared  that  the  plaintiff  had,  on  the  24th  of  November,  re- 
ceived information  of  the  ship  having  sailed  on  the  8th ;  it  appeared 
also,  that  another  vessel,  which  had  sailed  at  the  same  time  with 
the  ship  insured,  had  arrived  in  safety ;  after  which,  viz.  on  the 
2nd  of  December,  the  plaintiff  had  effected  the  insurance  in  ques- 
tion, without  making  any  disclosure  to  the  underwriter:  it  was 
held,  that  there  was  a  concealment  of  circumstances  sufiicient  to 
avoid  the  policy  (r).  But  where  a  broker,  in  pursuance  of  instruc- 
tions previously  received   from  Sunderland,   effected  a  policy  at 

(j)  Pawsonv.  Watson,  Cowp.  789.    See  (n)  Bowden-v.  Vaughan,  10  East,  415. 

also  Marsden  v.  Reid,  3  East,  673.  (o)  Hubbard  v.  Olover,  3  Campb.  313. 

{Jc)  Bell  V.  Oarstairs,  2  Campb.  643  ;  {p)  Clapham  v.    Cologan,   3  Campb. 

and  see   Gora/m  v.   Swestmg,   2  Wms.  382. 


Saund.  202,  e.  (q)  De  Costa  v.  Scandret,  2  P.  "Wms. 

(Q  Mtsherhert  v.  MafMr,  1  T.  R.  12  ;  170. 
Gladstone  v.  King,  1  M.  &  S.  35.  (r)  M'Andrewy.  Bell,  1  Esp.  N.  P.  C. 

(to)  Barier  v.  Fletcher,  Doug.  305.  373, 


INSUEANCE.  935 

Lloyd's  at  a  time  when  a  letter  lay  on  his  table  at  the  Coal 
Exchange  unopened,  announcing  the  ship's  loss  :  it  was  held,  that 
the  conduct  of  the  broker  did  not  avoid  the  policy  (s) ;  for  he  had 
a  right  to  presume  that  he  had  possession  of  all  the  information  on 
which  he  was  to  effect  the  policy  (t).  Where  the  plaintiffs  effected 
a  policy  of  assurance  on  wines  from  Oporto  to  London,  on  the 
12th  of  November,  at  which  time  they  were  in  possession  of  two 
letters  from  their  correspondents  at  Oporto ;  the  first  of  which, 
dated  11th  of  October,  stated  thus  : — "  We  are  loading  the  wines  on 
the  Stag,  Captain  Wheatley,  who  pretends  to  sail  after  to-morrow ; " 
the  other  dated  the  13th  of  October,  enclosed  the  bills  of  lading, 
which  were  filled  up  "  with  convoy  ; "  which  letter  the  plaintiffs  did 
not  communicate  to  the  underwriters  :  it  was  held,  that  it  was  a 
material  concealment  (u).  "The  jeason  of  the  rule  which  obliges 
the  party  to  disclose,  is  to  prevent  fraud,  and  encourage  good  faith  : 
it  is  adapted  to  such  facts  as  vary  the  nature  of  the  contract,  which 
one  privately  knows,  and  the  other  is  ignorant  of,  and  has  no 
reason  to  suspect."  The  question,  therefore,  in  cases  of  this  kind, 
is,  "  Whether  there  were,  under  all  the  circumstances,  at  the  time 
the  policy  was  underwritten,  a  fair  statement,  or  a  concealment, 
fraudulent,  if  designed,  or,  though  not  designed,  varying  materially 
the  object  of  the  policy,  and  changing  the  risk  uiiderstood  to  be 
run?"(v). 

Information  respecting  the  subject-matter  of  warranty,  either 
express  or  implied,  need  not  be  communicated  to  the  underwriter, 
unless  there  be  a  specific  request  on  his  part  for  such  information. 
Hence,  in  the  case  of  Shoolbred  v.  Nutt,  Park,  493,  where  the 
owner  had  received  letters  from  his  captain  the  day  before  he 
effected  the  insurance,  stating  that  the  ship  had  arrived  at  Madeira, 
but  was  very  leaky,  and  that  the  pipes  of  wine  had  been  half 
covered  with  water,  which  letters  were  not  communicated  to  the 
underwriters  ;  Lord  Mansfield  told  the  jury,  "  That  there  should 
be  a  representation  of  every  thing  relating  to  the  risk  which  the 
underwriter  has  to  run,  except  it  be  covered  by  a  warranty.  It  is 
a  condition,  or  implied  warranty,  in  every  policy,  that  the  ship  is 
seaworthy,  and  therefore  there  need  be  no  representation  of  that. 

(s)  WaJcc  T.  Atty,  4  Taunt.  493.  Kirby  v.  Smith,  1  B.  &  A.  672  ;  Weir  v. 

(t)  The  nature  of  this  work  will  not  Aberdeen,  2B.  &A.  320;  Bufev.  Turner, 

permit  the  insertion  of  all  the  cases  rela-  6    Taunt.    338  ;    2    Marsh.    Rep.    46  ; 

ting  to  concealment.     If  desirous  of  pur-  RicJcards  v.  MurdocJc,  10  B.   &  C.   527  ; 

suins  the  subject,  the  reader  may  peruse  Mton  v.  Larkins,  8  Bingh.  198  ;  1  M.  & 

thefoUowino-  cases  -.—Seamanv.  Fonereau,  Sc.  323  ;  Mackintosh  v.  Marshall,  11 M.  & 

Str.  1183 ;  Barter  v.  Boehm,  3  Burr.  1905;  W.  116  ;  Mkin  v.  Janson,  13  M.  &  W. 

1   Bl.   R.   594  ;  Shirley  v.  Wilkinson,  3  659. 

Bougl.  41  ;  Court  v.  Martineau,  3  Doug.  (u)  Bridges  and  others  v.  Hunter,  1  M. 

161  ;  WebsUr  v.  Poster,  1  Esp.  K  P.  C.  &  S.  15. 

407  •  Willes  v.  Glover,  1  N.  R.  14  ;  Little-  (v)  Per  Ld.  Mansfield,  C.  J.,  in  Carter 

daU'y.  Dixon,  1  N.  R.  151  ;  Preeland  v.  T.  Boehm,  3  Burr.  1905,  cited  hy  Lord 

Glover  7  East,  457  ;  Lynch  v.  Hamilton,  Ellenborough,  0.  J.,  delivering  judgment 

3  Taunt.  37  ;  Bell  v.  Bell,  2  Campb.  479  ;  in  Haywood  v.  Badgers,  4  East,  596. 
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If  she  sail  without  being  so,  there  is  no  valid  policy.  Here  the 
leak  was  stopped  before  she  sailed  from  Madeira,  and  she  sailed  in 
good  condition  from  thence ;  and  there  is  no  occasion  to  state  the 
condition  of  a  ship  or  cargo  at  the  end  of  the  former  voyage." 
Verdict  for  plaintiff.  So  where  in  an  action  on  a  policy  of  insu- 
rance upon  a  ship  from  Trinidad  to  London,  it  appeared  that  the 
assured  had  received  a  letter  from  his  captain,  informing  him  that 
he  had  been  obliged  to  have  a  survey  on  the  ship  at  Trinidad,  on 
account  of  her  bad  character,  but  the  survey,  which  accompanied 
the  letter,  gave  the  ship  a  good  character  :  it  was  held,  that  the 
concealment  of  the  letter  and  survey  from  the  underwriter,  did  not 
vacate  the  policy,  inasmuch  as  the  insured  impliedly  waiTanted  the 
ship  to  be  seaworthy,  and  it  did  not  appear  that  he  had  concealed 
any  circumstance  relative  to  the  seaworthiness  of  the  ship,  or  that 
at  the  time  of  effecting  the  policy  he  knew  of  any  fact  which  ren- 
dered her,  with  reference  to  the  risk,  otherwise  than  seaworthy  (w). 
It  will  be  presumed  that  the  underwriter  is  acquainted  with  the 
usages  and  circumstances  of  the  branch  of  trade  to  which  the  policy 
relates  (x),  and  consequently  the  assured  is  not  bound  to  make  a 
disclosure  thereof ;  e.  g.  upon  an  insurance  on  an  East  India 
voyage,  the  underwriters  are  bound  to  know  the  course  of  the  East. 
India  Company's  charterparties  and  trade,  and  that  the  ship's  des- 
tination is  liable  to  be  changed  after  the  policy  is  effected  (y).  If 
the  usage  of  the  trade  is  general,  it  is  immaterial  for  this  purpose 
that  it  is  not  uniform  (z). 


4.  Breach  of  Warranty. 

Express : — 

1.  Time  of  Sailing,  p.  937. 

2.  Safety  of  a  Ship  at  a  particular  Time,  p.  939. 

3.  To  depart  with  Convoy,  p.  940. 

4.  Neutral  Property,  p.  943. 

5.  Capture  in  Port,  p.  946. 


Implied : — 

1.  Wot  to  deviate,  p.  946. 

2.  Seaworthiness,  p.  952. 


Another  ground  of  defence  which  may  be  taken  by  the  under- 
writer to  defeat  the  action,  is  the  non-compliance  with  a  wai-ranty, 
either  express  or  implied.  Every  warranty  incorporated  in  the 
body  of  the  policy,  or  appearing  on  the  face  of  the  instrument,  e.g. 
in  the  margin  (a),  or  at  the  bottom  of  the  policy  (6),  or  inserted  in 

(w)  Haywood  v.  Sodgers,  i  East,  590.  (y)  Grcmtv.  Paxton,  1  Taunt.  463. 

(x)  ValloMceY.  Dewar,  1  Campb.  503;  (z)  See  cases  in  note  (x),  supra. 

Ougier  v.  Jewnitigs,  ibid.  505,  n. ;  Kings-  (a)  Bean  v.   Stupart,   Doug.  11 ;  Si 

ton  V.  Knibbs,  ibid.   508,  n.  ;  Moxon  v.  Eahn  v.  HaHUij,  1  Tr.  343. 
MTcins,  3  Cajnpb.  200.  (J)  3  T.  R.  360. 
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any  print  or  writing,  which  is  by  reference  incorporated  with  the 
pohcy_(c),  must  be  strictly  and  literally  complied  with.  "A  war- 
ranty in  a  policy  of  insurance  is  a  condition  or  a  contingency,  and 
unless  that  be  performed,  there  is  not  any  contract.  It  is  perfectly 
immaterial  for  what  purpose  a  warranty  is  introduced ;  but  being 
inserted,  the  contract  does  not  exist,  unless  it  be  literally  complied 
with  "  {d).  In  this  respect  it  is  distinguishable  from  a  mere  repre- 
sentation, which,  if  it  be  substantially  fulfilled,  it  is  sufficient.  The 
most  usual  kinds  of  warranties  inserted  in  policies,  are :  1.  As  to 
the  time  of  sailing ;  2.  The  safety  of  the  ship,  at  a  particular  time  ; 
3.  Departing  with  convoy ;  4.  That  the  thing  insured  is  neutral 
property. 

Express  WUrranty. 

1.  Time  of  Sailing. — This  means,  that  the  ship  shall  be  on  her 
voyage  on  the  given  day ;  for  which  purpose  she  must  be  completely 
unmoored  ;  it  will  not  suffice  that  she  then  had  cargo  and  passen- 
gers on  board,  and  was  only  prevented  from  sailing  by  stress  of 
weather  (e).     But  if  a  ship  quits  her  moorings,  and  removes  only 
to  a  short  distance,  being  quite  ready  to  proceed  upon  her  voyage, 
and  is  by  some  subsequent  occurrence  detained,  that  is,  never- 
theless, a  sailing ;  it  is  otherwise,  however,  if,  at  the  time  when  she 
quits  her  moorings  and  hoists  her  sails,  she  is  not  in  a  condition  for 
completing  her  voyage  (/)  ;   and   no   distinction   can   be   drawn 
between  taking  in  more  ballast  and  receiving  part  of  the  cargo(5'). 
The  word  "  sailing  "  is  not  confined  to  the  mere  act  of  hoistingthe 
sails  ;  the  fair  question  in  these  cases  is,  whether,  at  the  time  of  the 
loss,  the  voyage  can  be  said  to  have  commenced  (A).   A  ship,  which 
was  insured  at  and  from  Jamaica  to  London,  warranted  to  have 
sailed  on  or  before  a  particular  day,  with  a  return  of  premium  in 
case  of  convoy,  sailed  before  the  day  from  the  port  of  her  lading, 
with  all  her  cargo  and  clearances  on  board,  to  the  usual  place  of 
rendezvous  at  another  part  of  the  island,  in  order  to  join  the  convoy, 
which  then  lay  ready,  where  she  arrived  in  safety,  but  was  detained 
there  by  an  embargo  beyond  the  day.     It  was  held,  that  although 
the  place  of  rendezvous  was  out  of  the  direct  course  of  the  voyage, 
yet  as  the  ship,  when  she  sailed  from  the  port  of  lading,  had  not 
any  view  or  object  but  to  make  the  best  of  her  way  to  England, 
and  as  she  did  not  go  to  the  place  of  rendezvous  for  any  purpose 
independent   of  the  immediate  prosecution   of  her  voyage,   the 

(c)  Worsley  v.    Wood,    6  T.    B.  710  ;      v.  .Barras,  5  B.  &  Ad.  1011;  3  Nev.  &  M. 
RoutUdge  v.  Burrell,  1  H.  Bl.  254.  125,  S.  P. 

(d)  Per  Lord  Mansjidd,  in  Be,  Hahn  v.  (g)  Per  Park,  J.,  in  Pittegrcw  v.  Prin- 
-      IT.  E.  345,  346.                              gle,  3  B.  &  Ad.  522. 


(e)  Nelson  v.    Salvador,   M.  &  Malk.  (h)  Per Z)e»ma»,  C.  J.,  deliveringjadg- 

09.  ment  on  error  in  Exch.  Cham.,  Cochrane 

lf)PerLoTiTenferden,CJ.,PiUegrew  v.  Fisher,  1  Cr.  M,  &  E.   818;  5  Tynv. 

.  Pringle,  3  B.  &  Ad.  520,  521    Gi-aham  601,  602. 
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voyage  began  from  the  port  of  lading,  and  consequently  the  war- 
ranty had  been  complied  with^-i).  A  French  ship  was  insured 
"at  and  from  Guadaloupe  to  Havre,"  warroMted  to  sail  on  or 
before  a  particular  day.  This  ship  took  in  her  complete  lading, 
and  all  her  clearances,  at  Point-&,-Pitre,  and  sailed  thence  before 
the  day  for  Basseterre  ;  a  condition  having  been  inserted  in 
one  of  the  clearances,  that  the  ship  should  pass  that  way  to 
take  the  orders  of  government ;  and  the  captain  also  expecting, 
in  consequence  of  a  notice  which  had  been  given  by  his  governor, 
that  there  would  be  a  convoy  at  that  place.  It  appeared  that  the 
captain  had  paid  an  extra  fee  in  order  to  procure  his  clearances 
that  he  might  take  the  benefit  of  the  convoy.  The  ship  arrived  at 
Basseterre  two  months  before  the  day  on  which  she  was  warranted, 
to  sail,  and  was  detained  there  by  the  governor  until  after  the  day. 
It  was  proved  that  Basseterre  was  in  the  direct  course  of  the 
voyage.  Under  these  circumstances,  it  was  held,  that  there  had 
been  a  bond  fide  and  complete  inception  of  the  voyage,  on  the 
day  the  ship  sailed  from  Point-a-Pitre,  and  consequently  that  the 
wan-anty  had  been  complied  with  (f).  Under  a  warranty  to  depart 
on  or  before  a  particular  day,  it  is  necessary  not  only  that  the  ship 
should  set  sail  on  the  voyage,  but  also,  that  she  should  be  out  of 
the  port  on  or  before  the  day  (k).  To  "  saU,"  is  to  sad  on  the 
voyage.  To  "  depart,"  is  to  depart  from  some  particular  place  {I). 
A  policy  was  made  subject  to  certain  rules,  one  of  which  was,  that 
ships  were  not  to  sail  to  and  from  any  of  the  ports  following, 
between  the  times  set  opposite  thereto,  that  is  to  say,  from  any  port 
on  the  east  coast  of  Great  Britain,  between  the  5th  of  October  and 
the  5th  of  April,  to  any  port  in  the  Belts,  between  the  20th  of 
December  and  the  15th  of  February.  The  vessel  sailed  on  the 
8th  of  February  for  F.,  a  port  in  the  Baltic,  and  was  lost.  It  was 
held,  that  the  rule  amounted  to  a  warranty,  and  not  to  an  ex- 
ception ;  and  that  the  assured  was  not  entitled  to  recover  in  respect 
of  the  loss ;  and  that  the  word  "  to,"  as  used  in  the  rule,  meant 
"  towards  "  (m).  Goods  were  insured  at  and  from  Demerara  to 
London  in  ship  or  ships  warranted  to  sail  from  Demerara  on  or 
before  the  1st  of  August,  1823.  Small  ships  take  in  and  discharge 
the  whole  of  their  cargoes  in  the  river  of  Demerara ;  but  there  is  a 
shoal  off  the  coast,  about  ten  miles  out  at  sea,  and  large  ships 
usually  discharge  and  take  in  part  of  their  cargoes  on  the  outside 
of  the  shoal.  Goods  covered  by  the  policy  were  laden  on  board  a 
small  vessel  that  completed  her  cargo  in  the  river ;  and  on  the  1st 
of  August,  the  captain,  having  obtained  his  clearance,  set  sail,  pro- 
ceeded down  the  river,  and  about  two  miles  out  to  sea,  and  then 

(i)  Bond  v.  Nuit,  Cowp.  601.  {I)  Ibid.,  6  Taunt.  245.   See  Pittegrew 

0')  Thellusson  v.  Fergusson,   1  Doug.  v.  'PringU,  3  B.  &  Ad.  521. 

861-  (m)  Oolledge  y.  Harty,   6  Excli.  205 ; 

(k)  Moir   V.    The.   Moyal  Exch.    Ass.  20  L.  J.,  Exch.  146. 

Crnnp.,  3  M.  &  S.  461. 
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ancliored,  the  tide  being  low.  On  the  3rd  of  August  he  crossed 
the  shoal,  and  on  the  8th  the  vessel  was  lost  by  perils  of  the  sea ;  it 
was  held,  that  the  vessel  sailed  from  Demerara  on  the  1st  of 
August,  within  the, meaning  of  the  policy  (n).  Where  a  licence  is 
granted  for  a  voyage  to  a  hostile  country,  to  continue  in  force  till  a 
given  day,  if  the  voyage  is  bond  fide  begun  before  that  day,  it  con- 
tinues to  be  protected  by  the  licence,  though  delayed  beyond  the 
day  by  stress  of  weather  or  other  accident  over  which  the  assured 
have  no  control  (o).  So  where  there  is  a  policy  ''  at  and  from,"  if 
the  ship  has  her  cargo  on  board  and  is  ready  to  sail  before  the  day 
when  the  licence  expires,  although  she  is  detained  in  port  till  after 
the  day  by  contrary  winds,  the  policy  remains  valid  (p).  Where 
the  policy  was  upon  a  vessel  "  at  and  from  New  York  to  Quebec, 
during  her  stay  there,  thence  to  the  United  Kingdom,  the  said 
ship  being  warranted  to  sail  frorh  Quebec  on  or  before  the  1st  of 
November,  A.  D.  1853 ; "  it  was  held,  that  the  reasonable  construc- 
tion was,  that  the  warranty  applied  only  to  that  part  of  the  voyage 
between  Quebec  and  England,  and  that  the  underwriter  was  liable 
in  respect  of  lo^s  occurring  on  the  voyage  to  Quebec  after  the  1st 
of  November,  1853  (q). 

2.  Safety  of  a  Ship  at  a  particular  Time. — Goods  were  insured 
from  the  lading  of  them  on  board  a  certain  ship,  "lost  or  not 
lost,"  and  at  the  bottom  of  the  policy  was  added,  "  umrranted  well 
on  a  particular  day."   It  appeared  that  the  defendant  underwrote 
the  policy  in  the  afternoon  of  that  day,  and  that  the  ship  was  lost 
about  eight  o'clock  in  the  morning  of  the  same  day.     It  was  held, 
that  the  warranty  did  not  mean  that  the  ship  was  well  at  the  time 
when  the  defendant  subscribed  the  policy,  but  at  any  time  on  that 
day,  and  consequently  that  it  had  been  complied  with  (r).     Action 
on  a  policy  of  insurance  against  fire  on  a  ship,  for  one  month  on 
the  terms  that  the  ship  should  be  safely  moored  in  the  harbour  of 
Portsmouth  during  the  period  for  which  the  insurance  was  made  ; 
the  ship  was  accidentally  burned  within  that  time.    It  appeared  in 
evidence,  that  the  ship  was  first  moored  off  the  beach,  in  order  to 
clear  her  bottom  ;  she  was  then  removed  to  Hardway ;  and,  lastly, 
was  moored  at  March's  wharf,  in  order  the  more  conveniently  to 
take  in  her  cargo,  but  had  never  been  taken  out  of  the-  harbour. 
It  was  insisted,  for  the  defendant,  that  the  removing  the  ship  from 
her  moorings  at  one  place  to  the  other,  was  a  discontinuance  of 
the  risk  :  so  also  the  laying  her  down  on  the  beach  to  clear  her 
bottom.   But,  per  Lord  Mlenborough,  C.  J.,  "Where  a  vessel  is  only 
removed  from  one  part  of  the  harbour  to  the  other,  for  the  more 
convenient  purpose  of  repairs,  or  for  taking  in  her  cargo,  but  does 

(n)  Lang  and  others  v.  Anderdon,  3  B.  84,  n. 

&  C  495  (S)  Saines  v.  Holland,  10  Exch.  802  ; 

' (o)  GroningY.  Crockett,  3  Campb.  83.  24  L.  J.,  Exch.  204.  . 

(p)   Schroeder    v.     Vaux,    3    Campb.  {r)  Blaclclmrst  v.  Cockell,  3  T.  E.  360. 
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not  go  beyond  the  bounds  of  the  harbour,  and  is  safely  moored  at 
the  different  parts  of  the  harbour,  when  she  is  so  removed,  ac- 
cording to  the  policy,  it  is  not  such  an  act  as  will  avoid  the 
policy.  Verdict  for  plaintiff (s).  "When  a  broker  proposes  a 
poUcy  to  an  underwriter,  on  a  ship  at  and  from  a  certain  place,  it 
imports  either  that  the  ship  is  there  at  the  time,  or  shortly  will  be 
there."  A  delay  in  the  arrival  of  the  vessel  at  the  place  where  the 
risk  is  to  attach,  alters  the  risk  (Q. 

3.  To  Depart  with  Convoy. — The  next  species  of  warranty  which 
falls  under  consideration,  is  a  warranty  that  the  ship  insured  shall 
sail  or  depart  with  co^ivoy  ;  by  which  teim  is  to  be  understood  "  a 
naval  force  under  the  command  of  a  person  appointed  by  the  govern- 
ment of  the  country,  to  which  the  vessel  insured  belongs."  The 
form  of  expression  as  to  this  wan-anty,  is  different  in  different 
policies ;  in  some  that  the  ship  shall  depart  with  convoy ;  in  others, 
that  she  shall  depart  with  convoy  for  the  voyage.  In  substance, 
however,  these  expressions  are  the  same ;  for  it  has  been  solemnly  . 
decided,  that,  although  the  words  of  the  policy  are  merely  "to 
depart  with  convoy,"  yet  those  words  must  be  understood  to  mean 
that  the  ship  shall  depart  with  convoy  for  the  voyage,  as  much  as 
if  the  words  "  for  the  voyage  "  had  been  added  {u).  If  a  ship  does 
not  sail  with  the  convoy  appointed  by  government,  it  is  not  a  sailing 
with  convoy  within  the  terms  of  the  warranty  (v) ;  hence  the  pro- 
tection of  a  ship  of  war  accidentally  bound  on  the  same  voyage, 
although  discharging  the  office  of  convoy,  is  not  a  convoy  within  the 
meaning  of  the  warranty ;  but  a  convoy  appointed  by  the  admiral 
commanding  in  chief  upon  a  foreign  station,  will  be  considered  as  a 
convoy  appointed  by  government  (aj).  It  may  be  laid  down  also, 
as  a  general  rule,  that  a  warranty  to  depart  with  convoy  is  not  com- 
plied with,  unless  sailing  instructions  are  obtained  before  the  ship 
leaves  the  place  of  rendezvous,  if  by  due  diligence  of  the  master 
they  can  be  obtained. 

"  The  value  of  a  convoy  appointed  by  government,  in  a  great 
measure  arises  from  its  taking  the  ships  under  control,  as  well  as 
under  protection.  But  that  control  does  not  commence  until 
sailing  instructions  have  been  obtained,  nor  can  it  be  enforced 
otherwise  than  by  their  means.  Indeed,  the  reason  of  that  rule, 
which  requires  that  the  convoy  should  be  appointed  by  govern- 
ment, shows  the  necessity  of  having  sailing  instructions  ;  since 
without  them  the  ship  does  not  stand  in  that  relation,  or  under 

(s)  Clarke  v.    Weslmore,   London  Sit-  oftlie  court  in  JejfsT^v.  Ze^ewdra,  SLev. 

ings,  B.  E.,  25  May,  1807.  321,  after  several  arguments  on  special 

(t)  Per  JEllenborough,  C.  J.,  ffuU  v.  verdict,  jper  to*.  Cur.,  Garth.  217;  Lilly 

Cooper,  14  East,  479,  cited  by  Tindal,  v.  ihoer,  Doug.  72,  S.  P. 

C.  i.,  Mounts.  Larkins,  8  Bingh.  123,  (ti)  iRMe?-*  v.  Pigiott,  Park,  694;  Marsh, 

recognized   in   Freeman   v.    Taylor,    8  292  ;  3  Doug.  224. 

Bingh.  139.  (x)  S.  0.     See  also  Audley  v.  X»tt/,  2 

(m)  Per  Bolt,  C.  J.,  and  the  greater  part  B.  &  P.  111.  ' 
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those  circumstances  in  which  she  can  take  the  full  benefit  of  the 
government  convoy"  {y). 

When  the  policy  is  silent  as  to  the  place  from  which  the  vessel 
is  to  depart  with  convoy,  the  usage  of  merchants  puts  a  construction 
on  it,  and  the  warranty  must  be  understood  to  mean,  that  the  ship 
shall  sail  with  convoy  from  the  place  of  general  rendezvous,  or 
that  place  where  convoys  are  to  be  had  :  as,  if  a  vessel  be  insured 
from  London  to  the  East  Indies,  warranted  to  depart  with  convoy, 
and  the  ship  sail  with  convoy  from,  the  Downs,  it  is  a  fulfilment  of 
the  warranty  {z).  It  is  not  necessary  that  the  vessel  should  in  all 
cases  sail  with  convoy  bound  precisely  to  the  place  of  her  destina- 
tion (a).  Whether  the  convoy  be  sufficient  must  depend  on  the 
usage  of  trade  and  the  orders  of  government ;  and  it  is  the  province 
of  the  jury  to  determine  whether,  under  the  circumstances,  the 
warranty  has  been  satisfied.  "  It  has  always  been  understood, 
that  provisions  for  a  departure  with  convoy  have  relation  to  the 
custom  of  trade,  and  the  orders  of  government,  and  ought,  there- 
fore, to  receive  a  liberal  construction  "  (6).  It  sometimes  happens 
that  the  force  first  appointed  is  to  accompany  the  ships  only  for  a 
paii;  of  their  voyage,  and  to  be  succeeded  by  another;  at  other 
times  a  small  force  is  detached  from  the  main  body,  to  bring  them 
up  to  a  particular  point ;  if  a  vessel  sail  under  the  protection  of  a 
force  thus  appointed  (c)  or  detached  {d),  the  warranty  is  complied 
with.  Although  the  terms  of  this  warranty  do  not  express  it,  yet 
it  is  essentially  necessary,  that  the  ship  should  not  only  depart,  but 
also  continue  with  the  convoy  until  the  end  of  the  voyage,  unless 
she  be  prevented  by  absolute  necessity.  Case  on  a  policy  of  insur- 
ance on  the  ship  S.  from  London  to  Lisbon,  warranted  to  depart 
from  England  with  convoy.  The  ship  sailed  from  London  in  De- 
cember, and  arrived  at  Spithead,  (the  place  where  the  Lisbon 
convoy  was  to  be  met  with,)  whence  she  sailed  on  the  25th  of 
December,  with  the  convoy.  On  the  26th  December  a  storm  arose, 
which  separated  her  from  her  convoy,  and  rendered  her  so  leaky 
that  she  was  obliged  to  sail  for  Plymouth,  where  she  arrived  on 
the  28th  of  December.  Having  been  refitted  and  made  a  tight 
ship,  as  was  supposed,  she  sailed  again  on  the  13th  of  February 
following,  but  without  convoy.  A  few  days  after  she  encountered 
another  violent  storm,  and  on  the  19th  of  February  she  was  totally 
lost  near  Ireland.  Lee,  C.  J.,  held,  that  the  sense  of  the  warranty 
was  not  to  be  taken  literally ;  that  the  meaning  was  not  only  to 
depart  with  convoy,  but  to  keep  with  convoy  during  the  whole 
voyage,  and  that  this  had  always  been  so  holden :  that  absolute 

(y)  Per  Eldon,  C.  J.,  in  Anderson  v.  (i)  Per  Heath,  J.,  in  Audley  v.  Duff, 

Pitcher,  2  B.  &  P.  169.  2  B.  &  P.  115. 

(z)  Leihulier's  case,  SaX^.i4S,  hut  Holt,  (c)  Smithy.  Readshaw,  Park,  ch.  18, 

C.  J.,  contra;   Gordon  v.   Morley,   Str.  p.  510 ;  De  Garay  v.  Clagget,  ibid.  611. 

1265  per  Lee,  C.  J.  W  Manning    v.    Gist,   Marsh.    291  ; 

ia\  D'Egmno  v.   Bewieke,    2  H.    Bl.  more  fully  reported,  3  Doug.  74  ;  4Mci% 

551.  V.  Z>J#,  2  B.  &  P.  111. 
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necessity  alone,  such  as  rendered  it  impossible  to  keep  with  convOy, 
could  excuse  :  as  being  driven  by  a  tempest  to  some  foreign  port 
or  place  where  convoy  could  not  be  had;  but  that  was  not  the 
present  case,  the  ship  having  been  driven  into  an  English  port. 
He,  therefore,  was  of  opinion,  that  this  was  not  a  loss  within  the 
policy  ;  and,  accordingly,  a  verdict  was  found  for  the  defendant  (e). 
But  if  a  ship  sails  with  convoy,  and  is  separated  by  stress  of 
weather,  and  does  all  in  her  power  to  rejoin  the  convoy,  this  will 
be  considered  as  a  sufficient  compliance  with  the  warranty,  Sb  as 
to  render  the  insurers  hable  (/).  The  security  of  trade,  in  time  of 
war,  has  been  considered  as  depending  so  essentially  on  ships 
sailing  with  convoy,  that  by  a  statute  (g),  (which  continued  in  force 
during  hostilities  with  France),  several  enactments  were  made  to 
enforce  it. 

4.  Neutral  Property. — If  the  insurance  be  effected  in  time  of  war 
and  the  party  insuring  be  the  subject  of  a  neutral  state,  it  is  usual 
for  him,  in  order  to  induce  the  underwriter  to  accept  a  smallet 
premium,  to  warrant  that  the  subject-matter  of  the  insurance  is 
neutral  property,  which  is  usually  done  by  inserting  in  the  policy 
the  words  "  warranted  neutral,"  or  "  warranted  neutral  property ; " 
by  which  is  to  be  understood,  that  the  thing  insured  is  neutral 
property  at  the  time  when  the  risk  commences,  not  that  it  shall 
continue  so  during  the  whole  voyage,  for  the  risk  of  future  war  is 
undertaken  by  the  insurer  in  every  policy  (h).  But  though  it  is  not 
necessary,  that  a  ship,  warranted  neutral,  should  continue  neutral 
during  the  whole  voyage :  because,  if  she  be  neutral  at  the  time  of 
sailing,  the  breaking  out  of  war  on  the  next  day  will  not  discharge 
the  underwriter ;  yet  the  ship  must  not  forfeit  its  neutrality  by  the 
misconduct  of  the  parties  on  board  :  hence  where,  on  an  insurance 
of  a  ship  warranted  neutral,  it  appeared  that  the  master  and  crew 
had  broken  their  neutrality,  in  the  course  of  the  voyage  insured, 
by  forcibly  rescuing  the  ship,  which  had  been  seized  and  carried 
into  port  by  a  belligerent  power,  for  the  purpose  of  search  ;  it  was 
held,  that  the  assured  could  not  recover  (i). 

In  order  that  a  waranty  of  neutrality  may  be  satisfied,  it  is  nebes- 
sary,  1.  That  the  vessel  insured  should  belong  to  the  subject  of  a 
neutral  state ;  2.  That  the  vessel  should  be  navigated,  not  only 
according  to  the  law  of  nations,  but  also  in  conformity  to  the  par- 
ticular treaties  subsisting  between  the  country  to  which  she  belongs 
and  the  belligerent  states  (j).     If,  therefore,  a  state  in  amity  wiul 

(e)  Morrice  v.  Dillon,  London  Sittings  Cdhm  v.  SinckUy,  1  Taunt.  R.  249. 

after  M.  T.  22  Geo.  II,,  coram,  Lee,  C.  J.,  (K)  Eden  v.  ParJcinson,  Doug.  732,  a '; 

MSS.  Tyson  v.  Gurney,  3  T.  R.  477,  per  JBtilter, 

(/)  Jeffefy  v.   Legendra,  3  Lev  320 ;  J.,  iu  Saloucci  v.  Johmon.  Park,  716. 

Garth.  216  ;  Salk.  443  ;  1  Show.  320  ;  4  (i)  Garrelsv.  Kensington,- ST.  R.  230. 

Mod.  58  ;  reported  for  the  judgment  only  (J)  Courts  of  admiralty  are  to  proceed 

in  Holt,  465.  on  the  known  jus  gentium,   or  on  the 

{g)  Stat.   43   Geo.    III.    c.    67.      See  treaties  between  particular  states ;  such 
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a  belligerent  power  has,  by  treaty,  agreed  that  the  ships  of  their 
subjects  shall  only  have  that  character  when  furnished  with  certain 
documents ;  whoever  warrants  the  ship  to  be  the  property  of  such 
subject,  should  provide  himself,  at  the  time  when  the  ship  sails, 
with  those  documents  which  have,  by  the  country  to  which  she 
belongs,  been  agreed  to  be  the  necessary  proof  of  that  character. 
There  is  no  implied  warranty  on  the  part  of  the  owner  of  goods 
insured  that  the  ship  shall  be  in  all  respects  properly  documented  (/c). 
In  an  action  on  a  policy  upon  a  ship  warranted  Dutch  property, 
it  appeared  that  the  ship  in  question  was  originally  a  French  pri- 
vateer, bearing  a  French  name  ;  that  having  been  captured  by  the 
English,  she  was  carried  into  Livtrpool,  and  there  named  the  Three 
Graces.  A  merchant  there  purchased  her  for  a  house  at  Amster- 
dam. Having  been  insured  by  a  Dutch  name,  and  warranted  as  in 
the  policy,  she  went  to  sea,  was  captured  by  the  French,  and  finally 
condemned  by  the  parliament  of  Paris,  under  her  English  name,  as 
lawful  prize.  The  court  were  of  opinion,  that  the  sentence  of  the 
parliament  of  Paris  was  conclusive  against  the  warranty  (Q.  So 
where  it  appeared,  that  a  ship,  warranted  American,  had  not  on 
board  a  passport,  which  was  required  by  the  treaty  between 
France  and  America  ;  it  was  held,  that  the  assured  could  not 
recover,  inasmuch  as  the  warranty  had  not  been  complied  with ; 
for  that  required  that  the  ship  should  be  entitled  to  all  the  privi- 
leges of  the  American  flag,  and  in  order  to  be  entitled  to  these 
privileges,  she  should  have  had  a  passport  (m).  But  it  is  not  neces- 
sary, in  order  to  satisfy  a  warranty  of  neutrality,  that  the  vessel 
should  be  navigated  in  conformity  to  an  ex  parte  ordinance  made 
by  one  of  the  belligerent  states,  and  to  which  the  neutral  state  is 
not  a  party  (n).  A  neutral  ship  may  carry  enemy's  property  from 
its  own  to  the  enemy's  country,  without  being  guilty  of  a  breach 
of  neutrality ;  provided  that  neither  the  voyage  nor  commerce  be 
of  a  hostile  description,  nor  otherwise  expressly  or  impliedly  for- 
bidden by  the  law  of  this  country ;  although  such  ship,  in  conse- 
quence of  carrying  enemy's  property,  be  liable  to  detention  or  to 
be  carried  into  British  ports  for  the  purpose  of  search  (o).  Nor 
is  it  an  offence  against  the  law  of  nations  or  the  law  of  this  coun- 
try for  the  subjects  of  a  neutral  state  to  supply  contraband  of  war 
to  a  belligerent  (p).     The  evidence  usually  adduced  to  falsify  this 

treaties  do  not  alter  the  jus  gentium  with  Doug.  126. 

respect  to  the  rest  of  the  world,  hut  as  (m)  Rich  v.  Parker,  7  T.  R.  705.    See 

hetween  those  particular  states  they  are  fm-tTier  on  this  subject,  Baring  v.  Christie, 

considered  as  engrafted  on  the  jus  gen-  5  East,  398. 

tium     Per  Lord  Kenyan,  C.  J.,  in  Bird  (n)  Mayne  v.  Walter,  Park,   730  ;   3 

v.  Appleton,  8  T.  E.  567.  Doug.  79 ;  Pollard  v.  Bell,  8  T.  E.  434; 

(k)  GarruthersY.  Gray,  3  Campb.  142  ;  Bird  v.  AppUton,  8  T.  R.  562  ;  Price  v. 

15  East,  35  ;  and  see  also  Bell  v.  Car-  Bell,  1  East,  663. 

stairs,  U  East,  393.  (o)  Barker  v.  Blahes,  9  East,  283. 

a)  Barzillai  v.  Lewis,  Park,  725,  and  (p)  Ex  parte  Chwuvasse,  34  L.  J.  Bk. 

MS  note  of  Buller,  J.,  cited  by  Lawrence  17  ;  The  HeUn,  35  L.  J.  Ad.  2  ;  Hohbs  v. 

J.,  in  Pollard  v.  Bell,  8  T.  R.  441 ;  3  Hemms,  17  C.  B.K  S.  791  ;  34 L.J.  119. 
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warranty,  or  to  prove  a  breach  or  forfeiture  of  neutrality,  wliicli 
amounts  to  a  breach  or  forfeiture  of  the  warranty,  is  the  judgment 
or  sentence  of  a  court  of  admiralty,  or  other  court  having  jurisdic- 
tion in  questions  of  prize,  by  which  the  ship  or  goods  insured,  and 
warranted  neutral  property,  have  been  condemned  as  prize  {q). 

All  sentences  of  foreign  courts  of  competent  jurisdiction  to  de- 
cide questions  of  prize,  are  to  be  received  in  this  country  as  con- 
clusive evidence  in  actions  upon  policies  of  insurance,  upon  every  sub- 
ject immediately  and  properly  within  the  jurisdiction  of  such  foreign 
courts,  and  upon  which  they  have  professed  to  decide  judicially  (r). 
Consequently,  where  such  sentences  are  given  in  evidence,  and  it 
appears  that  they  proceed  on  a  ground  which  falsifies  the  warranty 
of  neutrality,  the  assured  will  thereby  be  prevented  from  recovering. 
In  one  case,  indeed,  where  a  ship  was  condemned  as  lawful  prize 
in  a  foreign  court  of  admiralty,  and  it  was  not  stated  in  the  sentence 
upon  what  ground  the  condemnation  proceeded ;  it  was  held,  that 
a  sentence  of  condemnation,  as  lawful  prize,  afforded  a  presumption 
that  the  goods  were  enemy's  property,  unless  the  contrary  appeared 
on  the  sentence  (s).  In  Baring  v.  Clagett,  3  Bos.  &  Pul.  201,  the 
court,  being  of  opinion  that  the  sentence  of  condemnation  proceeded 
either  on  the  ground  of  the  ship  not  being  neutral  property,  or  on 
the  ground  that  she  was  not  properly  documented,  so  as  to  entitle 
herself  to  the  privileges  of  a  neutral,  adjudged  the  sentence  to  be 
conclusive  evidence  against  a  warranty  of  neutrality.  Whether  the 
foreign  sentence  profess  distinctly  and  directly  to  condemn  the  ship, 
on  the  ground  of  its  being  enem/s  property,  or  whether  it  can  be  col- 
lected only  from  other  parts  of  the  proceedings,  that  such  was  the 
ground  of  decision  (t),  our  courts  are  equally  bound  by  the  sentence; 
and  this  rule  holds,  although  it  appears  on  the  face  of  the  sentence, 
that  the  prize  court  arrived  at  the  conclusion  through  the  medium  of 
rules  of  evidence,  and  rules  of  presumption,  established  only  by 
the  particular  ordinances  of  their  own  country,  and  not  admissible 
on_  general  principles  («).  In  short,  wherever  the  foreign  courts 
adjudge  the  vessel  to  be  good  prize,  upon  a  ground  within  their 
jurisdiction,  and  such  ground  falsifies  the  warranty,  our  courts 
will,  by  the  comity  of  nations,  which  has  always  prevailed  among 
civilized  states,  give  credit  to  and  consider  themselves  bound  by 
their  adjudication,  without  examining  the  reasons  by  which  the 
foreign  courts  have  arrived  at  their  conclusion  (v).      Hence,  as 

iq)  Marsh.  288.  conceive,  now  be  understood,  as  coutain- 

(r)  3B.  &  P.  499,  per  Ellenborough,  ing  in  itself  (among  other  things)  a  stipu- 

C.  J.,  delivering  the  opinion  of  the  court  lation  that  the  contract  of  assurance  shall 

m  Bolton  v.  Gladstone,  5  East,  156,  and  be  void,  if  the  subject-matter  warranted 

^/^  °"^-^"^M^,  C.  J.,  inSiffkenY.  neutral   be  condemned  as  enemy's  pro- 

,\o'       **^'  psrty  ;  and,  if  a  warranty  of  neutrality 

(s)  Saloucci  V.  Woodmass,  Park,  727  ;  contains  this  stipulation,  the  sentence  of 

3  JJoug.  345.  a  court  of  competent  jurisdiction,  con- 

I  \  „  .  ?™  '^-  ^^"■'^ione,  5  East,  155.  demning  a  ship  on  account  of  its  want  of 

i\  11  A      ^ '^^^°*-  *5-  neutrality,   is  the  proper  evidence,  ac- 

(w)     A  warranty  of  neutrality  must,  I  cording  to  every  principle  and  rule  of 


INSURANCE.  945 

foreign  courts  of  admiralty  may  decide  on  the  construction  of 
treaties,  if  they  expressly  adjudge  a  ship  to  be  lawful  prize  for  a 
breach  of  treaty,  such  sentence  is  conclusive  in  our  courts  against 
a  warranty  of  neutrality,  although  in  this  sentence  the  foreign 
court  may  have  referred  to  ex  parte  ordinances,  and  drawn  in- 
ferences from  such  ordinances,  in  order  to  show  an  infraction  of 
treaty.  The  sentence  is  equally  to  be  regarded  as  evidence  of  the 
facts  inducing  the  condemnation,  and  upon  which  the  condemnation 
proceeds,  as  of  the  judicial  act  of  condemnation  {w).  In  the  case 
of  an  insurance  upon  ship,  goods  and  freight,  all  belonging  to 
nearly  the  same  American  proprietors,  which,  as  it  appeared  by 
the  sentence,  had  been  condeiftied  on  account  of  the  common 
default  of  all  the  proprietors,  in  their  joint  character  of  ship-owners, 
in  not  having  a  regular  passport  on  board,  as  required  by  the 
treaty  of  their  own  state  with  France  ;  it  was  held,  that  the 
assured  could  not  claim  from  the  underwriter  an  indemnity  for  a 
loss  thus  occasioned  by  themselves,  although  the  ship  was  not 
warranted  or  represented  to  be  an  American ;  for  the  ship-owner 
is  bound  to  have  such  documents  as  are  required  by  treaties  with 
particular  nations  oh  board,  to  evince  his  neutrality  in  respect  to 
such  nations  (x).  By  the  sentence  of  a  French  court  of  admiralty, 
it  appeared  that  the  ship  insured,  "  warranted  American,"  had  been 
condemned  as  enemy's  property,  for  want  of  having  on  board  a 
role  d'equipage,  or  list  of  the  crew  .such  as  was  required  by  a 
marine  ordinance  of  France,  and  adjudged  by  the  court  there  to 
be  requisite  within  the  meaning  of  the  treaty  of  commerce  between 
France  and  America ;  it  was  held,  to  be  conclusive  evidence  of  the 
falsification  of  the  warranty  of  neutrality,  though,  in  fact,  the  ship 
was  American  (y).  So  where  the  sentence  states,  that  the  ship 
was  condemned  on  the  ground  of  having  violated  her  neutrality, 
and  acted  contrary  to  the  law  of  nations  and  the  faith  of  treaties, 
such  sentence  is  conclusive  evidence  to  falsifj'-  the  wan'anty  of 
neutrality  (z).  But  where  the  grounds  of  confiscation  are  stated 
obscurely,  and  the  court  cannot  collect  what  the  precise  ground 
was  (a) ;  or  where  the  sentence  adjudges  the  ship  to  be  lawful 
prize,  not  because  it  is  enemy's  property,  but  for  reasons  which 
lead  to  a  contrary  conclusion  (b) ;  or  if  it  appear  that  the  condem- 
nation proceeded  solely  on  the  ground  of  the  ship  having  violated 
an  ex  parte  ordinance,  to  which  the  neutral  country  had  not  as- 
sented (c) ;  in  such  cases,  the  sentence  is  not  conclusive  evidence 
against  the  warranty  of  neutrality. 

our  law,  to  determine  that  fact."    Per  (a)  Bernardi  v.  Motteux,  Doug.  575; 

La-wrmce,  J.,  in  Lothiainr.  Henderson,  Fishery.  Ogle,  1  Campb.  418. 

3  B.  &  P.  524.  %  Calvert  v.  Bovill,  1  T.  R.  523,  re- 

(w)  Baring -v.  Royal  ExcJi.  Ass,  Comp.,  cognized  by  Tindal,    C.  J.,   delivering 

5  East,  99.  judgment,     Dalgleish    v.     Hodgson,    7 

Ix)  Bell  T.  Carstairs,  14  East,  374.  Bingh.  504. 

(y)  Geyer  v.  Aguilar,  7  T.  K.  681.  (c)  Bird  v.  Appleton,  8  T.  E.  562. 

{z)  Garrels  v.  Kensington,  8  T.  R.  230. 
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It  is  to  be  observed,  also,  that  the  sentence  of  a  foreign  court, 
where  it'is  conclusive,  is  conclusive  only  as  to  the  grounds  of  the 
sentence,  and  not  as  to  the  premises  which  led  to  the  conclusion  (d). 
The  preceding  remarks,  as  to  foreign  sentences  of  condemnation, 
being  conclusive  evidence  to  falsify  the  warranty  of  neutrality,  must 
be  confined  to  legal  sentences,  that  is,  sentences  of  a  prize-court, 
acting  and  exercising  functions  either  in  the  belligerent  country,  or 
in  the  country  of  a  co-belligerent  or  ally  in  the  war  (e) ;  for  sen- 
tences of  condemnation,  pronounced  by  the  authority  of  the  captur- 
ing power,  within  the  dominions  of  a  neutral  country,  to  which  the 
prize  may  have  been  taken,  are  illegal,  and  consequently  inad- 
missible (/).  And  this  is  to  be  considered  as  a  neutral  country  for 
'this  purpose,  in  which  the  forms  of  an  independent  neutral 
■  government  are  preserved,  although  a  belligerent  may  have  such  a 
body  of  troops  stationed  there  as  in  reality  to  possess  the  sovereign 
authority  {g). 

*"  5.  Free  of  Capture  in  Fort. — If  a  vessel  is  taken  at  her  moorings, 
being  neither  within  the  caput  pwtus,  nor  within  that  part  of  a 
haven  where  ships  unload,  the  underwriter  is  not  discharged  by  a 
waiTanty  against  "  capture  in  the  ship's  port  of  destination "  Qi). 
Whether  a  vessel  wan-anted  free  of  capture  in  port,  be  in  a  port  or 
not  at  the  time  of  her  capture,  is  purely  a  question  of  fact  for 
the  jury  {%).  The  assured  upon  a  policy  on  ship,  not  having  leave 
to  carry  simulated  papers,  cannot  recover  for  a  loss  by  capture,  if  it 
appear  by  the  sentence  of  the  foreign  prize-court  that  one  of  the 
causes  stated  for  the  condemnation  was  the  carrying  of  simulated 
papers  {f). 

Implied  Warranty. 

1.  Not  to  deviate. — Another  condition  implied  in  the  contract  of 
insurance  is,  that  the  ship  shall  not  deviate.  Hence  arises  another 
ground  of  defence,  on  which  the  underwriter  may  insist,  viz.  that 
there  has  been  a  deviation,  by  which  term  is  to  be  understood  a 
wilful  and  unnecessary  departure  from  the  due  course  of  the  voyage 
insured,  either  with  or  without  the  consent  of  the  assured,  for  any, 
even  the  shortest  space  of  time.  The  effect  of  a  deviation  is  not 
to  avoid  the  contract  ah  initio,  but  only  to  determine  it  from  the 
time  of  the  deviation,  and  to  discharge  the  insurer  from  all  subse- 
quent responsibility.  Hence,  damage  sustained  before  the  actual 
deviation  must  be  made  good  by  the  underwriters  (/c).     From  the 

{d)  Christie  v.  Secreian,  8  T.  B.  192.  See  further  Oom  v.  Taylor,  3  Campb.  204, 

[e)  Oddy  v.  Bovill,  2  East,  473.  and  Maydhew  v.  Scott,  ih.  205. 

(/)  HavelocTcY.  Sockwood,8i:.  R.  268;  (j)  OswellY.  Vigne,  15  East,  70.     But 

The  Flad  Oycn,  1  Bob.  A.  B.  136.  secus,  if  leave  be  given  to  carry  simulated 

(g)  Donalsony.  Thompson,  1  Campb.  papers.  Bell  v.  £romfield,  15  East,  364. 
429.  {!c)  Oreen  v.    Young,   2   Baym.   840  ; 

(h)  Keysery.  Scott,  i  Taunt.  660.  Salk.  444. 

(i)  Seyner  v.  Pearsmi,  i  Taunt.  662. 
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moment  of  deviation,  however,  the  contract  is  at  an  end,  and  it  is 
immaterial  from  what  cause  the  subsequent  loss  arises.  If  two 
ports  of  discharge  are  named  in  the  policy,  and  the  ship  intends 
going  to  both,  she  must  take  them  in  the  order  named  in  the 
policy.  Hence,  where  a  ship  insured  for  A.  and  B.,  meaning  to 
go  to  both,  went  first  to  B.  in  her  way  to  A. :  it  was  held  to  be  a 
deviation  from  the  voyage  insured,  not  being  in  the  order  named  in 
•the  policy  (I).  Upon  a  pohcy  from  London  to  Trinidad  or  the 
Spanish  Main,  with  leave  to  call  at  all  or  any  of  the  West  India 
Islands  or  settlements,  and  with  liberty  to  touch  and  stay  at  any 
ports  or  places  whatsoever  and  wheresoever,  the  assured  must 
take  all  the  ports  at  which  he  touches,  in  the  same  succession  in 
which  they  occur  in  the  course  of  his  voyage  insured  (m).  A  policy 
at  and  from  Martinique  and  all  and  every  West  India  Islands, 
warrants  a  course  from  Martinique  to  islands  not  in  the  homeward 
voyage  (n)  A  ship  having  liberty  to  put  into  one  port,  put  into 
another  equally  in  her  way  ;  this  was  held  to  be  a  deviation,  and 
to  avoid  the  contract,  though  neither  the  risk  nor  the  premium 
would  have  been  greater,  if  the  putting  into  such  other  port  had 
been  allowed  by  the  policy  (o).  A  ship  was  insured  from  Lisbon 
to  England,  with  liberty  to  call  at  any  one  port  in  Portugal ;  it  was 
held  that  under  such  a  policy  the  party  had  only  a  liberty  to  call 
at  some  port  in  Portugal,  in  the  course  of  the  voyage  to  England  (p). 
A  vessel  was  insured  "at  and  from  Liverpool  to  ports  and  places 
in  China  and  Manilla,  all  or  any,  during  the  ship's  stay  there  for 
any  purposes,  and  from  thence  to  her  port  or  ports  of  calling  and 
discharge  in  the  United  Kingdom,  with  liberty  to  call  and  stay  at 
all  or  any  ports  or  places  on  either  side  of,  and  at,  the  Cape  of 
Good  Hope."  She  sailed  direct  from  Liverpool  to  a  port  in  China, 
having  a  cargo  for  that  port  and  Manilla ;  from  thence  she  pro- 
ceeded to  Manilla,  and  there  discharged  the  remainder  of  her  out- 
ward cargo.  At  Manilla  the  captain  took  on  board  as  freight,  200 
chests  of  opium,  for  Tongkoo,  another  port  in  China,  (not  being 
thereby  a  tenth  laden)  and  sailed  for  Tongkoo,  there  to  seek  a 
freight  for  the  United  Kingdom  ;  and  on  the  ship's  voyage  thither 
she  was  lost  by  perils  of  the  seas.  Tongkoo  is  quite  out  of  the 
direct  course  from  Manilla  to  the  United  Kingdom.  It  was  held 
that  the  words  "  from  thence  "  in  the  policy,  meant  not  "  from 
Manilla  "  only,  bat  from  "  ports  or  places  in  China  and  Manilla,  all 
or  any,"  and  that  the  sailing  from  Manilla  to  Tongkoo,  for  the 
purpose  of  seeking  a  homeward  cargo  was  not,  therefore,  a  devia- 
tion (q).  Where  a  ship  insured  to  Martinique,  and  all  or  any  of 
the  Windward  and  Leeward  Islands,  landed  the  greater  part  of 

(?)  Seatson  v.  Eaworth,  6  T.  R.  531.  seeLeathUyv.  Hunter,  7  Bingh.  528,  post, 

(m)  Oairdnery.  Senlwuse,  3  Tannt.  16,  p.  951 ;  and  Ashley  y.  Pratt,  16  M.  & 

(n)  Bragg  v.  Anderson,  i  Taunt.  229.  W.  471. 

(o)  Elliott  V.  Wilson,  7  Bro.  P.  0.459 ;  (q)  Ashley  v.  Prait,  16  M.  &  W.  471  ; 

4  Bro.  P.  C.  470,  Tomlins'  edit.  affirmed  on  error,  1  Exoli.  257 ;   17  L. 

(p)  Hogg  V.  Horner,  Marsh.  197.     But  J.,  Exoh.  135. 
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her  cargo  at  Martinique,  and  sailed  with  the  residue  to  Antigua, 
where  she  was  wrecked  while  stopping  partly  to  dispose  of  the  resi- 
due of  the  outward  cargo,  and  partly  to  obtain  a  homeward  cargo; 
it  was  held,  that  the  underwriters  were  not  liable  :  for,  per  Lord 
Mlenhorough,  C.  J.,  when  the  disposal  of  the  outward  cargo  ceased 
to  be  the  sole  reason  for  the  stay  at  Antigiia,  the  underwriters  were 
discharged  if).      A   policy  of  insurance    on   goods   at   and   from 
London  to  the  ship's  discharging  port  or  ports  in  the  Baltic,  tvith 
liberty  to  touch  at  any  port  or  ports  for  orders,  or  any  other  pur- 
pose, does  not  warrant  the  assured,  after  having  touched  at  C.  for 
orders,  and  gone  on  to  S.,  a  more  distant  port,  in  retouching  at  C. 
for  orders  :  but  if  the  policy  be  to  any  and  all  ports  and  places  in 
the  Baltic,  forwards  and  backwards  and  bcwkvjards  and  forwards,  ■ 
it  is  otherwise  (s).     Under  a  liberty  to  touch  and  stay  at  all  ports 
for  all  purposes  whatsoever,  the  stay  must  be  for  some  purpose  con- 
nected with  the  furtherance  of  the  adventure  (f).     Whether  the 
purpose  is  within  the  scope  of  the  policy,  is  a  question  for  the 
court  solely,  and  not  for  the  jury ;  and  if  the  policy  does  not  limit 
the  time  of  stay,  it  is  also  a  question  for  the  jury  whether  a  ship 
has  stayed  an  unreasonable  time  (u).     A  policy  of  insurance  "  at 
and  from  London  to  Berbice,"  was  effected  upon  the  receipt  of 
a  letter  from  the  captain  (which  was  shown  to  the  underwriter) 
stating  that  he  had  passed  Barbadoes,  and  the  words  "  at  sea," 
were  inserted  in  the  policy  after  the  printed  clause  describing  the 
beginning  of  the  adventure  on  the  goods.     It  was  held  notwith- 
standing, that  the  policy  was  vacated  by  a  deviation  at  Madeira, 
in  a  former  part  of  the  voyage  (x).      A  ship  was  insured   from 
London  to  the  southern  whale  fishery  and  back  again,  "  with  leave 
to  carry  letters  of  marque,  and  to  cruise  for,  chase,  capture,  man, 
and  see  into  port,  any  ships  of  the  king's  enemies."     It  was  held, 
that  although  the  ship  insured  might  be  authorized  under  the  terms 
of  this  policy,  in  accompanying  prizes  to  any  convenient  port  con- 
sistently with  the  main  adventure,  seeing  them  safely  moored  there, 
and  perhaps  stopping  a  reasonable  time  to  give  directions  for  their 
proceeding  on  their  final  destination,  yet  remaining  in  port  until 
a  prize  was  repaired,  could  not  be  considered  as  warranted  by 
those  terms  {y). 

A  deviation  never  puts  an  end  to  the  insurance,  unless  it  be  the 
voluntary  act  of  those  who  have  the  management  of  the  ship. 
Hence,  where  a  policy  was  effected  on  a  ship  carrying  letters  of 
marque  from  Bristol  to  Newfoundland,  and  the  orders  of  the  owners 
were  to  put  a  few  hands  on  board  any  prize  that  might  be  taken, 

(r)  higlw  Y.    Taw,    3   Campb.   437  ;  (m)  Ibid. 

Ld.  ElUribm-ough,  C.  J.,  Moore  v.  Taylor,  [x)  Eedrrumv.  London,  3  Campb.  503, 

1  A.  &  E.  25 ;  3  Nev.  &  M.  406,  S.  P.  C.  B.,  per- Sir/.  Mansfield,  and  afterwards 

(s)  Mellish  v.  Avdrews,  16  East,  312.  confirmed  by  the  court. 

(t)  Langhorn    v.    Allnutt,    i  Tauut.  (y)  JarrattY.  Ward,  1  Campb.  263. 
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and  send  her  to  Bristol,  but  that  the  ship  should  proceed  to  New- 
foundland ;  notwithstanding  the  crew  obliged  the  captain  to  go  back 
to  Bristol  with  a  prize,  taken  during  the  voyage,  and  in  so  doing 
the  ship  was  captured  ;  it  was  held,  that  this  deviation  was  justi- 
fiable, and  that  the  underwriter  was  not  discharged  from  his  obli- 
gation to  indemnify  the  assured  (0).  The  owner  of  a  ship  (which 
was  about  to  sail  on  a  voyage  from  Lisbon  to  Madeira,  from 
Madeira  to  Safifi,  on  the  coast  of  Africa,  in  ballast,  and  thence  to 
Lisbon  with  a  cargo)  was  desirous  of  having  the  insurance  effected 
on  part  of  the  freight  from  Saffi  to  Lisbon.  The  underwriters  ob- 
jected, on  account  of  the  distant  period  at  which  the  risk  was  to 
commence;  however,  on  a  repres^tation  some  time  afterwards,  by 
the  owner,  that  he  had  received  intelligence  of  the  ship's  arrival  at 
Madeira,  and  that  she  was  about  to  proceed  immediately  on  her 
voyage,  the  insurance  was  effected.  When  the  ship  arrived  at 
Madeira,  all  the  crew,  except  two,  being  alarmed  by  reports  of 
some  Moorish  cruisers  being  off  Saffi,  and  of  their  having  captured 
and  ill-treated  a  Dane  and  an  American,  quitted  the  ship,  and  re- 
fused to  return  to  it,  unless  the  captain  would  promise  to  sail  imme- 
diately for  Lisbon.  Under  these  circumstances,  the  captain  carried 
the  ship  back  to  Lisbon ;  but  on  his  arrival  there,  the  charterers 
insisted  on  his  proceeding  directly  from  thence  to  SafB,  which  he 
accordingly  did,  and  was  captured  on  his  return  from  Saffi  to  Lisbon. 
It  was  in  evidence,  that  the  difference  of  season,  arising  from  this 
delay,  did  not  vary  the  risk.  It  was  held,  that  the  deviation  was 
justified  by  the  special  circumstances  (a).  And  this  rule  holds  as 
well  in  the  case  of  a  limited  as  a  general  policy.  Hence,  where  a 
policy  was  effected  on  goods  on  board  a  ship  for  a  certain  voyage, 
"  against  sea  risk  and  fire  only,"  and  the  ship  was  forcibly  carried 
out  of  the  course  of  her  voyage,  and  detained  by  a  king's  ship,  but 
afterwards  was  released,  and  permitted  to  proceed  on  the  voyage 
insured,  during  which  the  goods  insured  sustained  sea-damage ;  it 
was  held,  that  the  deviation  having  been  occasioned  by  force,  and 
without  any  consent  on  the  part  of  those  who  had  the  management 
of  the  ship,  the  underwriter  was  liable,  although  the  voyage  was 
made  longer  than  it  otherwise  would  have  been,  by  the  detention 
of  the  king's  ship  (6). 

An  unreasonable  delay  in  performing  the  voyage  insured,  is 
equivalent  to  a  deviation"(c) ;  as  where  a  ship  insured  "at  and  from 
the  coast  of  Africa  to  the  West  Indies,  with  liberty  to  exchange 
goods  and  slaves,"  stayed  several  months  beyond  the  usual  stay  of 
ships  in  that  trade.  It  is  immaterial  whether  the  risk  has  or  has 
not  been  thereby  increased.     So  a  delay  in  the  commencement  of 

(2)  Elton  V.  Brogdcn,  2  Str.  1264.  ic)  Hartleys.  Buggi'ii,  M.  22  Geo.  III., 

(a)  Driscol  v.  Passmore,  1  B.  &  P.  200.  Pfirk,  652  ;   3  Doug.  39,  recognized  ia 

See  also  Driscol  v.  Bovil,  1  B.  &  P.  313.  Mount  v.  Larkins,  8  Bingh.  121. 
(6)  Scott  V.  Thompson,  1  N.  E.  181. 
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the  risk,  by  the  intei-positioh  of  an  intermediate  voyage  not  com^ 
municated  to  the  underwriters,  -will  discharge  the  policy;  unless 
such  intermediate  voyage  was  one,  which  was  made  usually  and  ac- 
cording to  the  trade  in  which  the  ship  was  then  engaged,  which 
would  be  equivalent  to  notice  to  the  underwriters  (d).  So  where 
the  delay  before  the  ship  arrived  at  the  port  where  the  policy  was 
first  to  attach  was  unreasonable  and  unjustifiable,  the  underwiter 
was  discharged  (e).  So  where  the  insurance  was  effected  on  January 
28th,  on  a  vessel  afloat  "  at  and  from  Bristol  to  London ;  "  and  the 
vessel  (a  yacht)  did  not  sail  until  the  17th  of  May  ;  it  was  held, 
that  the  delay  unaccounted  for  was  unreasonable,  and  that  the 
underwriter  was  discharged,  although  the  vessel  was  one  which  did 
not  usually  sail  in  the  winter  (/).  In  a  subsequent  trial  on  the 
same  policy,  the  jury  found  that  the  delay  was  sufficiently  ac- 
counted for,  and  the  plaintiff  obtained  a  verdict  (g). 

Going  into  port  for  the  purpose  of  refitting  or  repairing  (h),  or 
stress  of  weather  (i),  or  avoiding  an  enemy,  or  seeking  for  con- 
voy (fc),  are  grounds  of  necessity,  and  will  justify  a  deviation. 

A  vessel  may  deviate  somewhat  from  the  straight  line  of  her 
track  to  seek  for  convoy  ;  and  the  captain,  unless  expressly  pro- 
hibited by  the  terms  of  the  policy,  may  always  do  what  is  neces- 
sary for  the  safety  of  the  ship.  A  vessel  insured  may  do  whatever 
it  would  be  expedient  for  the  common  security  to  do  if  uninsured  (Q. 
But  where  a  ship  was  insured  from  London  to  Berbice,  with  an  ex- 
tensive liberty  of  touching  and  trading  at  all  places  ;  it  was  held, 
that  by  putting  into  Madeira,  and  voluntarily  staying  there  for  the 
purposes  of  trade,  after  the  convoy,  with  which  she  sailed,  had  pro- 
ceeded on  the  voyage,  she  was  guilty  of  a  deviation,  which  dis- 
charged the  underwriters  (m).  Whenever  such  circumstances  exist 
as  render  a  deviation  necessary  (n) ;  the  voyage  (which  may  then 
be  termed  a  voyage  of  necessity)  must  be  pursued  according  to  its 
due  course  in  like  manner  as  the  original  voyage. 

An  intention  to  deviate  from  the  due  course,  not  carried  into 
execution,  will  not  be  considered  as  a  deviation  (o).  Where  goods 
were  insured  from  Heligoland  to  Memel,  with  liberty  to  touch  at 
any  ports,  and  to  seek,  join,  and  exchange  convoy,  warranted  free 
from  capture  in  the  port  of  Memel,  and  the  ship  sailed  from  Heli- 
goland  with   orders  to  go  to  Gottenburgh  to   know  whether  to 

(d)  Admitted,    Vallance  v.   Dewar,   1  Atkyus,  5i5. 

Campb.  505  ;  Ougier.v.  Jennings,  ibid.  r.  (i)  Delany  v.  StoMart,  1  T.  E.  22. 

(c)  Mount V.  Larkins,  SBingli.  108,  re-  (k)  Bond  v.  Gonsales,  Salk.  445. 

cognized  in  Freeman  v.  Taylor,  8  Bingh.  (l)  B'Aguilar  v.  Tobin,  1  Holt's  IT.  P. 

139,  and  ante,  p.  940;  and  in  Phillipps  C.  185,  C.  B.,  Gibbs,  C.  J. 

V.  Irving,  8  Scott's  N".  E.  8.  (m)  Williams  v.  Shee,  3  Campb.  469, 

(/)  Palmer  v.    Marshall,    8    Bingh.  B.  R,  Lord  Ellenbm-ough,  C.  J. 

317.  (n)  Lavabre  v.  Wilson,  Doug.  284. 

(g)  Palmer  v.  Penning,  9  Bingh,  460.  (o)  Foster  v.  Wilmer,  Str.  1249  ;  Thel- 

.    (/i.)  Admitted  by  Lord  .ffardwicfo,  Ch.,  lussonr.  Ferqusson,  Dong.  361  ;  Kewley 

in   Moitenx  v.   London  Ass.    Oomp.,    1  v.  Ryan,  2  H.  Bl.  343. 
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proceed  to  Anholt  or  Memel,  and  was  captured  in  her  way  to 
Gottenburgh,  which  is  in  the  track  either  to  Anholt  or  Memel :  it 
was  held,  that  this  was  to  be  considered  as  a  voyage  to  Memel, 
although  it  was  subject  to  be  changed  according  to  circumstances 
upon  the  ship's  arrival  at  Gottenburgh ;  and  therefore  the  risk 
commenced  on  her  leaving  Heligoland  ;  and  the  ship  never  having 
reached  Gottenburgh,  the  purpose  of  going  thither  for  orders  was 
merely  an  intention  to  deviate,  which  did  not  vacate  the  policy ; 
neither  was  it  a  restraint  on  the  captain's  judgment  as  to  the  place 
of  seeking  convoy,  it  not  appearing  that  he  could  have  met  with 
convoy  before  the  capture ;  and  consequently  the  underwriter  was 
liable  {p).  Policy  of  assurancewon  goods  at  and  from  London  to 
the  ship's  discharging  port  or  ports  in  the  Baltic,  with  liberty  to 
touch  at  any  port  or  ports  for  orders  or  any  other  purpose,  and  to 
touch  and  stay  at  any  ports  or  places  whatsoever  and  wheresoever : 
it  was  held,  that  the  ship  having  touched  at  G  for  orders  and  gone 
on  to  S.,  a  more  distant  port,  for  further  orders,  and  having  re- 
ceived orders  at  S.,  because  it  was  unsafe  to  land  there,  to  return 
to  G  and  wait  for  orders,  might  so  return  to  G  without  being 
guilty  of  a  deviation  ;  it  being  found  that  she  went  to  S.  for  orders 
im  the  prosecution  of  her  voyage  ;  and  returned  to  G  to  obtain 
orders  as  to  the  further  progress  of  the  voyage,  and  no  fraud 
being  found  {q).  So  where  the  policy  was  "  at  and  from  Singapore, 
Penang,  Malacca,  and  Batavia,  all  or  any,  to  the  ship's  port  of  dis- 
charge in  Europe,  with  leave  to  touch,  stay  and  trade  at  all  or  any 
ports  or  places  whatsoever  and  wheresoever  in  the  East  Indies, 
Persia,  or  elsewhere,  &c.,  upon  goods  in  certain  ships,  beginning 
the  adventure  from  the  loading  thereof  aboard  the  said  ships;"  the 
ship  took  in  part  of  her  cargo  at  Batavia,  and  then  went  to  Soura- 
baya,  another  port  in  the  East  Indies,  (not  in  the  course  of  a 
voyage  from  Batavia  to  Europe,  and  not  mentioned  by  name  in  the 
policy,)  and  took  in  other  goods  ;  then  returned  to  Batavia,  whence 
she  afterwards  sailed  to  Europe,  and  was  lost  by  perils  of  the  sea ; 
it  was  held,  that  Sourabaya,  being  a  place  in  the  East  Indies, 
might  be  considered  as  a  loading  port  or  terminus  a  quo,  within 
the  meaning  of  the  policy;  and  consequently  that  the  going 
there  was  not  a  deviation,  and  the  goods  there  taken  on  board 
were  protected  (r). 

In  a  policy  on  ship  and  freight  it  is  not  an  implied  condition  that 
the  ship  shall  not  trade  in  the  course  of  her  voyage,  if  that  may 
be  done  without  deviation  or  delay,  or  otherwise  increasing  the 
risk  of  the  underwiiters.  Hence,  where  a  ship  was  compelled  in 
the  course  of  her  voyage  to  enter  a  port,  for  the  purpose  of  obtain- 
ing a  necessary  stock  of  provisions,  which  she  could  not  obtain 
before  in  the  usual  course,  by  reason  of  a  scarcity  at  her  loading 

(p)  Heselton  v.  A llnutt,  1  M.  &  S.  46.  (r)  Hmaer  y.  Lmfhley,  ] 0  B.  &  C.  858. 

(j)  Mellisk  V.  Andrews,  2  M.  &  S.  27.       Affirmed  on  error,  7  Bin^K  517. 
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ports,  and  during  her  justifiable  stay  in  the  port  so  entered  for 
that  purpose  she  took  on  board  bullion  for  freight,  the  jury  having 
found  that  no  delay  in  the  voyage  was  occasioned  thereby  ;  it  was 
held,  not  to  avoid  the  policy  (s).  So  where  a  ship  had  liberty  to 
touch  at  a  port ;  it  was  held,  not  to  be  any  deviation  to  take  in  a 
quantity  of  salt  during  her  stay  there,  the  ship  not  having  thereby 
exceeded  the  period  allowed  for  her  remaining  there  (f).  Note.  In 
this  case  a  communication  had  been  made  to  the  underwriter  that 
the  ship  was  to  touch  for  the  purpose  of  trade.  It  seems,  how- 
ever, that  the  words  "  liberty  to  touch  "  will  not  authorize  a  general 
trading  (u).  Assumpsit  on  a  policy  on  freight  of  a  ship  at  and 
from  Grenada  to  London.  It  was  proved  that  there  is  only  one 
custom-house  for  the  whole  island  of  Grenada,  that  the  vessel 
arrived  in  safety  at  Grenada,  and  discharged  parts  of  her  outward 
cargo  at  three  different  bays,  and  she  was  proceeding  to  a  fourth 
to  discharge  the  residue  of  her  outward  cargo,  and  take  in  part  of 
her  homeward  cargo,  when  she  was  lost  by  perils  of  the  sea :  it 
was  held,  that  the  vessel,  at  the  time  of  the  loss,  was  proceeding  to 
this  fourth  bay  for  a  purpose  connected  with  the  voyage  insured, 
and,  consequently,  that  it  was  not  a  deviation  (v). 

There  has  been  much  doubt  whether  a  deviation,  for  the  pur- 
pose of  succouring  a  vessel  in  distress,  will  avoid  the  policy.  In 
Lawrence  v.  Sydebotham,  (x),  Lord  Mlenborough  expressly  avoided 
giving  any  judgment  on  the  point,  which  has  not  yet  arisen 
directly  in  a  court  of  law  ;  but  the  inclination  of  his  opinion 
(which  will  probably  be  followed  by  the  courts)  was,  that  when 
such  a  case  did  arise,  it  would  be  found  to  be  for  the  general 
benefit  of  all  insurers  to  allow  such  succour  to  be  given  without 
imputing  deviation  to  the  succouring  ship. 

2.  Seaworthiness. — "  In  the  case  of  an  insurance  for  a  certain 
voyage,"  says  Parke,  B.,  "  it  is  clearly  established  that  there  is  an 
implied  warranty  that  the  vessel  shall  be  seaworthy,  by  which  it 
is  meant  that  she  shall  be  in  a  fit  state  as  to  repairs,  equipment 
and  crew,  and  in  all  other  respects,  to  encounter  the  ordinary 
perils  of  the  voyage  insured  at  the  time  of  sailing  upon  it "  (y). 
Any  defect  which  may  endanger  the  ship,  though  unknown  to  the 
assured,  will  discharge  the  underwriter ;  for  it  is  the  duty  of  the 
assured  to  provide  a  good  ship  in  such  state  and  condition  as  to  be 
able  to  perform  the  destined  voyage,  i.  e.  seaworthy.  As  to  any 
decay  to  which  the  loss  of  the  ship  may  be  attributed,  the  question 
will  be,  whether  the  same  commenced  previously  to,  or  after,  the 

(s)  Raine  v.  Sell,  9  East,  195,  recog-  v.  Auldjo,  1  Campb.  350. 
nized  iu  LarocU  v.  Oswin,  12  East,  131.  (»)  Warre  v.  Miller,  (in  error,)  4  B.  & 

{t)  Urquhart   v.    Barnard,    1   Taunt.  C.  538. 
^5^-  ix)  6  East  52. 

(m)  Per  Sir/.  Mansfield,  S.0.,1  Taunt.  {y)  Dixon'v.  Sadler,  5  M.  &.  W.  414. 

456.     See  further  on  this  subject,  PMps 
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insurance  made.  If  a  ship,  in  a  short  time  after  having  sailed, 
becomes  leaky,  and  founders,  or  is  obliged  to  return  to  port,  there 
not  having  been  any  storm,  external  accident,  or  cause  adequate  to 
the  producing  such  effect,  it  may  be  presumed  that  she  was  not,  at 
the  time  of  sailing,  seaworthy  (z)  ;  but  the,  conclusion,  in  all  cases 
of  this  kind,  is  to  be  drawn  by  the  jury,  to  whom  the  several  cir- 
cumstances are  to  be  submitted.  If  the  ship  be  insured  at  and 
from  a  port,  although  in  want  of  repairs,  she  is  protected  by  the 
policy  whilst  in  the  port.  The  condition  that  she  shall  be  seaworthy 
for  the  voyage  does  not  attach  until  her  sailing  (a).  Where  a  ship 
is  insured  at  and  from  a  foreign  port  it  is  necessary  that  she  should 
have  once  been  at  the  place  itf  good  safety ;  for  if  she  arrives  at 
the  outward  port  so  shattered  as  to  be  a  mere  wreck,  a  policy  on 
the  homeward  voyage  never  attaches  (6). 

Where  the  insurer  is  made  aware  of  the  exceptional  character  of 
a  ship  in  point  of  size,  form,  &c.,  the  warranty  of  seaworthiness  is 
satisfied  by  showing  that  she  was  made  as  seaworthy  as  she  was 
capable  of  being  made  (c). 

Where  a  voyage  insured  consists  partly  of  river  and  partly  of 
open  sea  navigation,  the  warranty  as  to  seaworthiness  is  satisfied  if 
she  be  properly  manned  and  equipped  for  each  stage  of  the  navi- 
gation (d). 

In  a  policy  on  cargo,  "  including  all  risk  to  and  from  the  ship," 
the  doctrine  of  implied  warranty  of  seaworthiness  does  not  extend 
to  the  lighters  (e). 

Where  the  master  of  a  ship  sails  from  a  British  port  of  North 
America  or  Honduras  for  a  port  in  the  United  Kingdom,  in  viola- 
tion of  regulations  enacted  by  Parliament  that  no  master  shall 
during  certain  periods  saU  until  he  has  obtained  a  certificate  from 
the  clearance  officer  that  there  is  no  deck  cargo,  and  that  he  shall 
not,  after  obtaining  such  certificate,  place  any  cargo  upon  deck, 
and  there  is  a  penalty  imposed  upon  the  master  for  breach  o:^  these 
regulations,  a  policy  on  the  ship  or  cargo  is  or  is  not  vitiated, 
according  as  the  owner  is  or  is  not  privy  to  the  act.  Sailing  with- 
out conforming  to  the  provisions  of  the  Act  is  not  a  "  statutory  " 
unseaworthiness  (/). 

When  the  assured  have  once  provided  a  sufficient  crew,  the  negli- 
gent absence  of  all  the  crew,  at  the  time  of  the  loss,  is  not  any  breach 

(z)  Franco  v.  Natusch,   1  Tyr.   &  Gr.  113 ;  33  L.  J.,  C.  P.  37. 
401  («)  Lane  v.  Nixon,  L.    R.,   1   C.    P. 

(a)  Annen  v.  Woodman,  3  Taunt.  299.  412 ;  35  L.  J.  243. 

(6)  Parmeter  v.    Cousins,    2  Campb.  (/)  Wilson  v.  Rankin,  1  L.  R.  162,  Q. 

235.  B.  ;  6  B.   &.  S.  208,  in  error ;  Cunard 

(c)  Burgess  v.  WicWiam,  33  L.  J.,  Q.  v.  Hide,  1  E.  B.  &  E.   670  ;  Cunard  v. 

B.  17  ;  Clapham  v.  Langton,  6  B.  &  S.  Hide,  2  E.   &  E.  1.     law  v.  Hollinas- 

729   ill  error.  worth  can  scarcely  be  considered  law ; 

{d)  Bouillon  v.  iMptm,  15  C.  B.,  N.  S.  see  Sadler  v.  Dixon,  8  M.  &  W.  900. 
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of  the  implied  warranty  that  the  ship  shall  be  properly  manned  (jf). 
"  The  great  principle,"  says  ParJce,  B.,  "  established  by  the  more 
recent  decisions  is,  that  if  the  vessel,  crew,  and  equipments  be 
originally  sufficient,  the  assured  has  done  all  that  he  has  contracted 
to  do,  and  is  not  responsible  for  the  subsequent  deficiency  occa- 
sioned by  any  neglect  or  misconduct  of  the  master  or  crew "  Qi). 
Where  a  vessel,  engaged  in  the  southern  whale  and  seal  fishery,  and 
with  liberty  to  chase  and  capture  prizes,  was  insured  in  August 
1807,  with  a  retrospect  to  the  1st  of  August,  1806,  although  at  the 
time  of  her  insurance  she  was  not  competent  to  pursue  all  the  pur- 
poses of  her  voyage,  her  crew  being  reduced  by  death  and  casual- 
ties ;  it  was  held  that  if  she  had  a  competent  force  to  pursue  any 
part  of  her  adventure,  and  could  be  safely  navigated  home,  she 
was  to  be  deemed  seaworthy  (i). 

In  the  case  of  Gibson  v.  Small  (j),  it  was  decided  by  the  House 
of  Lords  that,  in  a  time  policy  upon  a  ship,  framed  in  the  usual 
terms,  no  special  circamstahces  appearing  respecting  the  situation 
and  employment  of  the  ship,  there  is  not  an  implied  warranty  that 
the  ship  is  seaworthy  on  the  day  when  the  policy  ought  to  attach. 
And  in  the  subsequent  case  of  Thompson  v.  Hopper  (k),  the  Court 
of  Exchequer  Chamber  appears  to  have  agreed  with  the  Court  of 
Queen's  Bench,  that  in  no  case  of  a  time  policy  is  there  any  such 
implied  warranty  of  seaworthiness  :  and  held,  further,  that  unless 
the  actual  cause  of  the  loss  of  the  ship  was  its  unseaworthiness,  the 
underwriters  were  liable,  although  the  ship  might  have  been  sent 
to  sea  in  an  unsea worthy  state  (I). 

In  an  insurance  on  a  voyage  policy  upon  goods  there  is  no  im- 
plied warranty  that  they  shall  be  seaworthy,  i.  e.  that  they  shall  be 
in  a  fit  state  to  encounter  the  ordinaay  perils  incident  to  the  voyage. 
The  proper  way  to  meet  a  case  where  goods  perish  by  an  inherent 
weakness  is  to  plead  that  they  were  not  lost  by  a  peril  insured 
against  (m). 

•  5.  Re-assurance. 

Re-assurance  is  a  contract  made  by  the  first  insurer  or  under- 
writer, with  a  view  of  securing  himself  from  a  risk,  by  throwing  it 
on  other  underwriters,  who  are  termed  re-assurers.  This  is  allowed 
in  almost  all  the  trading  countries  in  Europe,  and  was  permitted 
by  the  law  of  England,  until  the  stat.  19  Geo.  II.,  c.  37,  by  the 
fourth  section  of  which  re-assurance  is  prohibited,  except  in  three 

{g)  Busk  V.  MoyalExch.  Ass.  Com.p.,%  Michael   v.   Tredwin,    17    C.    B.    551; 

,fv   A?"^'  25  L.  J.,  C.  P.  83  ;  Jenkins  v.  Hwycock, 

(h)  Dixon,  V.  Sadler,  5  M.  &  "W.  405,  8  Moore,  P.  C.  351,  and  i^oiams  v.  Bars- 

aftirraedinExch.  Cham.,8M.  &W.  900;  fieU,  6  E.  &  B.   192;  25  L.  J.,  Q.  B. 

BKcard  v.  Shepherd,  14  Moore,  P.  C.  C.  249. 
*^^\   rr    ,        „  (l)  STiompsony.  ffopper,  6'E,.  AB.  9ST ; 

(I)  Bucks  \.  Thornlm,  Holt's  K  P.  C.  26  L.  J.,  Qi  B.  18 

^"'z  ^'  ?^  '^^'  ^-  ^-  (™)  ^o^^^l  "■  Saunders,  17  0.  B.  (H. 

\t  t^\  \^^^A  ^f  •  S.),  71 ;  33  L.  J.,  C.  P.  310. 

m  27  L.  J.,  Q.   B.  441.     See,  also, 
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cases  r  1.  The  insolvency  of  the  insurer ;  2.  His  bankruptcy ; 
3.  His  death ;  and  even  in  these  cases  it  must  be  expressed  in  the 
policy  to  be  a  re-assurance,  and  the  re-assurance  must  not  exceed 
the  amount  of  the  sum  before  assured. 

Although  the  first  section  of  the  above-mentioned  statute  does 
not  extend  to  foreign  ships,  yet  the  fourth  section  does.  Conse- 
quently a  re-assurance,  even  by  a  foreigner,  on  a  foreign  ship, 
is  illegal  (n). 

6.    Wager  Policy — Stat.  19  Geo.  II.  c.  37. — Interest  of  Assured, 

An  insurance  being  a  contract  of  indemnity,  its  object  is  not  to 
make  a  positive  gain,  but  to  avert  a  possible  loss.  Hence,  as  a 
person  cannot  be  said  to  be  indemnified  against  a  loss  which  can 
never  happen  to  him,  a  policy  without  interest  is  not  an  insurance, 
but  a  mere  wager  only.  Such  policy,  therefore,  is  properly  deno- 
minated a  wager  policy.  Although  contradictory  decisions  are  to 
be  found  in  the  books  as  to  the  legality  of  wager  policies,  before 
the  stat.  19  Geo.  II.,  yet  they  have  been  recognized  as  legal  con- 
ti-acts  by  modern  judges  ;  and  it  seems  now  to  be  admitted, 
that  by  the  law  of  merchants,  and  particularly  by  the  law  of 
England,  as  it  stood  at  the  time  of  passing  the  act  19  Geo.  II.,  a 
wager  policy,  in  which  the  parties,  by  express  terms,  such  as  the 
words — "  interest  or  no  interest,"  or  "  without  proof  of  interest," 
disclaimed  the  intention  of  making  a  contract  of  indemnity,  was 
then  (contrary  to  older  determination)  deemed  a  valid  contract  of 
insurance  ;  but  that  a  policy  containing  no  such  clause,  disclaiming 
or  dispensing  with  the  proof  of  interest.  Was  to  be  considered  as  a 
contract  of  indemnity  only,  upon  which  the  assured  could  never 
recover  without  proof  of  an  interest  (o).  But  it  having  been 
found  by  experience,  that  the  making  assurances,  "  interest  or  no 
interest,  or  without  further  proof  of  interest  than  the  policy,"  had 
been  productive  of  many  pernicious  practices,  and  by  introducing 
a  mischievous  kind  of  gaming  or  wagering,  under  the  pretence  of 
assuring  the  risk  on  shipping  and  fair  trade,  the  institution,  and 
laudable  design  of  making  assurances  had  been  perverted  ;  and  that 
which  was  intended  for  the  encouragement  of  trade  and  navigation, 
had,  in  many  instances,  become  destructive  to  the  same :  it  was 
enacted,  by  stat.  19  Geo.  II.  c.  37,  s.  1,  "That  no  assiirances  should 
be  made  by  any  persons,  bodies  corporate  or  politic,  on  any  ships 
belonging  to  his  Majesty,  or  any  of  his  subjects  {p),  on  any  goods 
laden,  'or  to  be  laden,  on  board  such  ships,  interest  or  no  interest, 

(n)  Andrie  v.  Fletcher,  2  T.  R.  161.  upontliem.  Thellussonv.  Fletcher,  Doug. 

(o)  See  the  opinion  of  Chamire,  J.,  in  315.     And  although  the  words  "interest 

Z-ucena  v.  Craufurd,  3  B.  &  P.  101,  and  or  no  interest,"  are  omitted  in  the  policy 

of  Lord  Hariwicke,  in  The  Sadlers'  Com-  on  a  foreign  ship,  yet  in  declaring  on  such 

pany  v.  BadcocJc,  2  Atk.  566.  policy,  it  is  not  necessary  to  aver  that  the 

( »)  This  section  does  not  apply  to  the  assured  had  an  interest.     Craufurd  v. 

case   of  foreign  ships,   and  insurances,  Huntcr,%T!.'&,lZ ;  Nantes'y.  Thotnpson, 

"interest  or  no  interest,"  may  he  made  2  East,  385. 
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or  without  further  proof  of  interest  than  the  policy,  or  by  way  of 
gaming  or  wagering,  or  without  benefit  of  salvage  to  the  assurer, 
and  that  such  assurances  should  be  void."  But  by  sect.  2,  it  is 
provided,  "  That  insurances  on  private  ships  of  war,  fitted  out  by 
any  of  his  Majesty's  subjects,  solely  to  cruise  against  his  enemies, 
may  be  made  by  or  for  the  owners  thereof,  interest  or  no  interest, 
free  of  average,  and  without  benefit  of  salvage  to  the  insurer." 
And  by  sect.  3,  it  is  also  provided,  "  That  any  effects,  from  any 
port  or  places  in  Europe  or  America,  in  possession  of  the  crowns 
of  Spain  and  Portugal,  may  be  insured  in  the  same  manner  as  if 
this  act  had  not  been  made." 

Having  detailed  the  provisions  of  the  stat.  19  Geo.  II.  c.  37,  it 
will  be  necessary  briefly  to  consider  what  that  interest  is,  the 
protection  of  which  is  the  proper  object  of  a  policy  of  assurance. 
And  this  is  to  be  collected  from  considering  what  is  the  nature  of 
such  contract  {q).  Now  insurance  is  a  contract  by  which  the  one 
party,  in  consideration  of  a  price  paid  to  him  adequate  to  the  risk, 
becomes  security  to  the  other,  that  he  shall  not  suffer  loss  or 
damage  by  the  happening  of  the  perils  specified  to  certain  things, 
which  may  be  exposed  to  them.  This  being  the  general  nature  of 
the  contract,  it  follows,  that  it  is  applicable  to  protect  persons 
against  uncertain  events,  which  may  in  anywise  be  of  disadvantage 
to  them  ;  not  only  those  persons,  to  whom  positive  loss  may  arise 
by  such  events  occasioning  the  deprivation  of  that  which  they  may 
possess,  but  those  also,  who,  in  consequence  of  such  events,  may 
have  intercepted  from  them  the  advantage  or  profit  which,  but  for 
such  events,  they  would  acquire  according  to  the  ordinary  and 
probable  course  of  things.  That  a  person  must  some  how  or  other 
be  interested  in  the  preservation  of  the  subject-matter  exposed  to 
perils,  follows,  from  the  nature  of  this  contract,  when  not  used  as  a 
mode  of  wager,  but  as  applicable  to  the  purposes  for  which  it  was 
originally  introduced ;  but  to  confine  it  to  the  protection  of  the 
interest  which  arises  out  of  property,  is  adding  a  restriction  to  the 
contract  which  does  not  arise  out  of  its  nature.  Interest,  therefore, 
with  reference  to  the  subject  under  consideration,  does  not  neces- 
sarily, imply  a  right  to  the  whole  or  a  part  of  a  thing,  nor  neces- 
sarily and  exclusively  that  which  may  be  the  subject  of  privation, 
but  the  having  some  relation  to,  or  concern  in,  the  subject  of  the 
insurance,  which  relation  or  concern,  by  the  happening  of  the  perils 
insured  against,  may  be  so  affected  as  to  produce  a  damage  to  the 
person  insuring  ;  and  where  a  person  is  so  circumstanced,  with 
respect  to  matters  exposed  to  certain  risks,  as  to  have  a  moral 
certainty  of  advantage  but  for  those  risks,  he  may  be  said  to  be 
interested  in  the  safety  of  the  thing. 

Having  endeavoured  to  explain  the  nature  of  an  insurable  interest, 

(q)  Per  Lavjrmce,   J.,   in  Imcena  v.       subject  is  very  elaborately  discussed. 
Craufurd,  D.  P.,  2  N.  R.  300,,  where  this 
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it  will  be  proper  to  add,  that  it  is  not  necessary  such  interest  should 
be  indefeasible  ;  for  the  consignee  of  goods  under  a  bill  of  lading 
has  an  insurable  interest  in  such  goods,  although  they  may  be 
stopped  in  transitu  on  their  passage  home  (r).  So  also  has  an 
executor  before  probate.  In  like  manner  it  has  been  held,  that 
where  a  ship  was  taken  as  prize  by  the  conjoint  forces  of  the  army 
and  navy,  the  captors,  before  condemnation,  had  an  insurable 
interest  under  stat.  45  Geo.  III.  c.  72,  s.  3,  whereby  the  crown 
gave  up  its  right  in  the  prize  to  the  captors,  although  such  interest 
was  defeasible,  as  well  by  the  release  of  the  crown,  as  the  adjudi- 
cation of  the  Court  of  Admiralty  (s).  The  owner  of  a  ship,  who 
has  chartered  her  for  a  particular  voyage,  has  an  insurable  interest 
in  the  ship  during  that  voyage,  although  the  charterparty  contain 
a  stipulation,  that,  in  case  the  ship  be  lost,  the  charterer  shall  pay 
the  owner  the  estimated  value  of  the  ship  (t).  Assumpsit  on  a 
policy  of  insurance.  The  plaintiffs  were  entitled,  under  a  verbal 
agreement,  to  a  cargo  on  board  a  ship  when  it  should  arrive  at 
port.  The  ship  was  lost  at  sea ;  it  was  held,  that  the  plaintiffs  had 
no  insurable  interest  in  the  goods,  as  the  contract  which  they  had 
entered  into,  being  verbal  only,  was  incapable  of  being  enforced  (u). 
Aa  interest  in  profits  arising  out  of  contracts  entered  into  by  the 
assured  is  insurable ;  but  care  should  be  taken  where  the  goods 
have  not  been  shipped  on  board,  that  the  interest  is  specially  pro- 
vided for  by  the  terms  of  the  policy  (v)  ;  and  such  insurance  of 
profits  is  within  the  statute  19  Geo.  II.  c.  37  (x),  and  if  made 
"  without  benefit  of  salvage,"  ig  void,  and  it  makes  no  difference 
that  the  policy  is  made  "  free  from  average  "  (y).  Warehousemen 
and  wharfingers,  with  whom  goods  are  deposited,  have  an  insurable 
interest  in  such  goods,  although  there  has  been  no  previous  authority 
to  insure  given  by  the  real  owners,  nor  any  notice  given  to  them  of 
such  insurance  ;  and  such  gooda  are  properly  described  in  a  policy 
as  "goods  in  trust  "  (z). 

K,  an  East  India  captain,  having  borrowed  money  of  R.,  in 
order  to  secure  R.,  arranged  with  P.  that  K.  should  draw  in  favour 
of  R.  bills  on  C.  (P.'s  agent  in  Calcutta),  payable  thirty  days  after 
the  an-ival  of  the  ship  B.,  which  bills  R.  was  to  indorse  to  R,  and 
P.  was  to  negotiate  on  Calcutta  upon  K.'s  consigning  to  C.  goods 
to  double  the  amount  of  the  bill ;  it  was  held,  first,  that  P.  had  no 
insurable  interest  in  these  bills ;  secondly,  that  even  supposing  he 

■(r)  Per  Lord  EUenborough,  C.  J.,  11  M'Smnney,  14  Q.  B.  634 ;  19  L.  J.,  Q.  B. 

East  628    ■  222.     See  also  Ifalhead  v.  Young,  6  E. 

(s)'  Stirling  v.  Vaughan,  11  East,  619  ;  &  B.  312  ;  25  L.  J.,  Q.  B.  290. 

2Campb.  225;  -ST.  0.,   citeiin  Robertson  {x)  Smith  v.  Seymlds,  25  L.  J.,  Ex. 

and  others  v.   Hamilton,  B.  E.  M.  52  327. 

(jgQ_  jij  {y)  Be  Mattes  v.  North,  L.   E.,  3  Ex. 

<t)  Bobbs  V.  ffanmm,  3  Campb.  93.  185  ;  37  L.  J.,  Ex.  116. 

/li)  Stodcdale  v.  Dunlop,  6  M.  &  W.  («)  Wood  v.  Dwarris,  25  L.  J.,   Ex. 

2-2i.  129. 

(»)  The  Eoyal  Exch.  Ass.   Comp.   v. 
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had,  he  could  not  recover  upon  a  poHcy  describing  them  as  bills  of 
exchange  (a). 


X.  Evidence. 
Damages,  p.  962. 


In  order  to  support  his  action,  the  plaintiff  must  be  prepared  with 
the  following  proofs,  if  put  in  issue  by  the  pleadings  (6) : — 1.  The 
policy  must  be  produced  in  evidence,  and  the  subscription  of  the 
defendant  must  be  proved.  2.  Evidence  must  be  given  of  the 
interest  of  the  insured  in  the  subject-matter  of  the  insurance  at  the 
time  of  the  loss  (c).  In  ins\irances  upon  ships,  the  mere  fact  of  the 
possession  of  the  assured,  as  owners,  is  suf3ficient  primd  facie  evi- 
dence of  ownership  (d),  without  the  aid  of  any  documentaiy  proof 
or  title-deeds  on  the  subject,  such  as  the  bill  of  sale  or  ship's 
register,  unless  such  further  evidence  is  rendered  necessary  in 
support  of  the  prvmd  facie  evidence  of  ownership,  in  consequence 
of  the  adduction  of  some  contrary  proof  on  the  other  side.  As  in 
an  action  on  a  policy  of  insurance  on  freight,  where  the  interest  in 
a  ship  and  its  earnings  were  alleged  to  be  in  four  persons,  who 
were  partners  in  trade,  and  it  was  proved  by  the  plaintiffs,  that  the 
ship  had  been  paid  for  by  all  the  four  partners ;  but  the  defendant 
having  produced  the  register,  wherein  the  ship  was  registered  in  the 
names  of  two  of  the  partners  only  ;-it  was  held,  that  as  the  title  to 
freight  arose  only  from  ownership,  and  the  register  was  conclusive 
evidence  that  only  two  were  owners,  and  as  there  was  not  any 
count  in  the  declaration  stating  the  interest  to  be  in  two  only,  the 
plaintiffs  could  not  recover  (e).  Although  the  production  of  the 
registry  in  which  the  plaintiff's  name  was  omitted  was  thus  con- 
clusive evidence  against  him  :.  its  production  with  his  name  inserted 
was  no  evidence  of  his  title  (/).  Now,  however,  by  the  Merchant 
Shipping  Act,  1854,  the  register,  or  an  examined  or  certified  copy 
thereof,  and  also  the  certificate  of  registry,  are  primd  fctcie  proof 
of  their  contents  (g).  Where  an  action  was  brought  on  a  policy  of 
insurance  on  a  ship.  Lord  Kenyan,  C.  J.,  was  of  opinion,  that  the 
proof  of  the  assured  having  exercised  acts  of  ownership,  in  direct- 
ing the  loading,  &c.,  of  the  ship,  and  paying  the  people  employed, 
was  sufficient  proof  of  interest  Qi).  And  in  M'Andrew  v.  Bell, 
1  Esp.  N.  P.  C.  373,  where  the  insurance  was  on  a  ship  and  her 
cargo,  the  plaintiff,  in  order  to  prove  interest,  produced  the  bill  of 

(a)  Palmer  V.  Pratt,  SBingh.  185.    A»  (e)  Oamdenv.  Anderson,  5  T.  E.  709, 

to  the  latter  point,  see  Ball  v.  Jamson,  i  recognized  by  Le  Blanc,  J.,  in  Marsh  v, 

E.  &  B.  600 ;  24  L.  J.,  Q.  B.  97.  SoMnnon,  i  Esp.  N.  P.  C.  98. 

(6)   Vide  oMte,  p.  926.  (/)  Pirie  v.  Anderson,  4  Taunt.  652. 

(c)  Clay  V.  Harrison,  10  B.  &  C.  106.  (g)  17  &  18  Vict.  c.  104,  s.  107. 

(d)  Robertson  v.  French,  i  East,  136.  (A)  AmeryT.  Rogers,  1  Esp.  N.  P.  C. 
See  also  Thomas  v.  Foyle,  6  Esp.  N.  P.  C.  207. 
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lading,  and  the  captain  proved  that  it  was  his  bill  of  lading,  and 
that  he  had  the  goods  specified  in  it  on  board  ;  Lord  Kenyan,  C.  J., 
held  that  the  interest  was  sufficiently  proved.  Where  the  plaintiffs 
declared  on  a  policy  of  assurance  and  averred  that  they  were  the 
persons  residing  in  Great  Britain  who  received  the  order  for  and 
effected  the  insurance  ;  this  was  considered  as  a  material  averment, 
and  not  sustained  by  evidence  of  a  letter  received  by  them  after 
the  policy  was  effected,  directing  them  to  make  assurance  ;  although 
the  policy  was  originally  on  goods  on  board  the  ship  called  The 
Ann,  or  ships,  or  by  whatsoever  other  name  the  ship  should 
be  named  ;  and  the  plaintiffs,  upon  the  receipt  of  the  letter,  pro- 
cured a  memorandum  to  be  ma^e  on  the  policy,  signed  by  the 
defendant,  declaring  the  interest  to  be  on  board  the  Herald,  the 
ship  mentioned  in  the  letter  (i).  In  insurances  upon  goods,  the 
mere  production  of  a  bill  of  parcels  from  the  seller  abroad,  with 
the  receipt  to  it,  and  proof  of  his  handwriting,  has  been  held  to  be 
sufficient  proof  of  the  interest  of  the  assured  {j).  In  a  declaration 
on  a  policy  of  insurance  effected  by  the  plaintiff'  as  agent  of  A.  and 
B.,  it  was  averred,  "  that  A.  and  B.,  at  the  time  of  effecting  the 
policy,  and  thence  until  the  time  of  the  loss,  were  interested  in  the 
goods  insured,  to  a  large  amount,  to  wit,  to  the  amount  of  all  the 
money  ever  insured  thereon."  At  the  trial,  it  appeared  that,  at 
the  time  when  the  policy  was  effected,  another  person  was  jointly 
interested  m  the  goods,  together  with  A.  and  B.  The  court  were 
of  opinion,  that  although  A.  and  B.  had  not  an  exclusive  interest, 
yet  they  had  such  an  interest  as  would  answer  the  terms  of  the 
averment :  Chambre,  J.,  observing  that  the  averment  in  substance 
was  nothing  more  than  that  the  parties  for  whose  benefit  the  assur- 
ance was  made  had  an  interest  in  the  subject  of  that  insurance. 
They  were  not  bound  by  the  terms  of  the  averment  to  show  any- 
thing more  than  that  they  had  an  interest ;  and  if  they  had  shown 
an  interest  to  the  extent  of  one  hundredth  part  of  the  cargo,  it 
would  be  sufficient.  The  spirit  of  the  stat.  19  Geo.  II.  only 
required  that  the  policy  should  not  be  a  gaming  policy  (k). 

3.  It  must  be  proved,  that  the  loss  happened  in  the  same  manner 
as  is  stated  in  the  declaration,  that  the  underwriter  may  be  apprized 
of  the  case  which  he  has  to  encounter  by  evidence.  Goods  were 
insured  at  and  from  Mogadore  to  London.  The  declaration  averred, 
"  that  after  the  loading  the  goods,  the  ship  departed  on  her  intended 
voyage,  and  while  in  the  course  of  her  said  voyage  was  lost  by  perils 
of  the  sea."  It  was  held,  that  this  was  a  material  allegation  ;  and 
therefore,  the  ship  having  been  lost  while  at  her  moorings,  and 
before  the  cargo  was  completed,  the  insured  could  not  recover  (I). 

{i)  Bell  Y.  Janson,  1  M.  &  S.  201.  nized  in  Cohen  v.  Hannam,    5  Taunt. 

(j)  Rimel  v.  JBoheme,  Str.  1127,  por  108. 

Xg^  Q  J  {1}  Abitbolv.  Bristow,  2  Marsh.  Kep. 

(k)  Paige  v.  Vry,  2  B.  &  P.  240.     But  157  ;  6  Taunt.  464. 
see  Bell  v.  AnsUy,  16  East,  141,  recog- 
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Where  a  loss  is  averred  to  be  by  perils  of  the  sea,  and  some  of 
the  goods  insured  are  spoiled,  and  others  saved,  the  expenses 
of  the  salvage  may  be  given  in  evidence  (without  stating  them 
specially)  on  this  averment,  as  being  a  damage  within  the  cause  of 
action  as  laid  (m).  And  if  the  approximate  cause  of  the  loss  be  in 
consequence  of  the  perils  insured  against,  that  is  suflficierit,  although 
the  remote  cause  be  the  negligence  of  the  master  or  crew  (n). 

If  a  total  loss  of  the  ship  is  stated  in  the  declaration,  and  da- 
mages laid  accordingly,  evidence  of  a  partial  loss  may  be  received, 
and  the  plaintiff  may  recover  to  the  amount  of  such  loss  as  he  is 
able  to  prove  (o).  A  plea  of  fraudulent  concealment  does  not, 
even  in  the  case  of  a  valued  policy,  admit  more  than  a  partial 
loss  (p).  Under  an  averment,  that  after  loading  the  cargo,  the 
ship  sailed  on  the  voyage,  and  was  lost,  the  plaintiff  cannot 
recover  on  proof  that  the  ship,  before  she  had  half  of  her  cargo 
on  board,  was  driven  from  her  moorings  and  lost  (q).  In  an  action 
upon  an  insurance  upon  profits,  the  assured  must  prove  a  loss :  for 
where,  upon  an  insurance  of  profits  of  a  cargo  of  slaves,  valued  at 
400?.,  the  plaintiff  declared  for  a  total  loss  by  perils  of  the  sea,  and 
it  appeared  that  the  vessel  was  wrecked,  whereby  many  of  the 
slaves  were  lost,  but  the  remainder  got  into  the  market,  and  were 
there  sold ;  it  was  held,  that,  although  the  produce  of  the  slaves 
sold  did  not  give  a  profit  upon  the  whole  adventure,  the  plaintiff 
was  not  entitled  to  recover,  because  it  did  not  appear,  that  if  there 
had  been  no  shipwreck,  and  all  the  slaves  had  got  to  market  any 
profit  would  have  been  produced  (r). 

It  is  a  general  rule,  that  nothing  which  depends  on  the  proceed- 
ings of  a  court  can  be  proved  by  parol  testimony  (s)  ;  hence,  in 
cases  of  capture  and  recapture,  neither  the  salvage,  nor  the  ex- 
penses incuiTed  for  ascertaining  the  amount  of  the  salvage,  can  be 
otherwise  proved  than  by  producing  the  proceedings  of  the  Admi- 
ralty Court.  The  copy  of  a  sentence  of  condemnation  of  a  ship 
or  cargo  in  a  foreign  admiralty  court  is  not  made  admissible  evidence 
for  the  underwriters,  by  being  handed  over  to  them,  by  the  assured, 
along  with  other  papers,  to  satisfy  them  of  the  loss  (tj. 

A  slip  of  paper,  wherein  the  names  of  the  underwriters  were 
mentioned,  in  the  order  in  which  they  had  originally  been  applied 
to,  and  had  agreed  to  underwrite  (and  which  was  different  from 
that  in  which  their  names  appeared  on  the  policy),  having  been 
tendered  in  evidence  to  show  the  true  order  of  the  names,  for 
the  purpose  of  letting  in  evidence  of  a  false  representation  made 
to  the  first  underwriter  in  fact ;  the  court  were  of  opinion,  that 
such  paper  could  not  be  received  in  evidence,  for  want  of  a  stamp, 

{m)  Gary  v.  King,  Ca.  Temp.  Hardw.  (p)  King  v.  Walker,  2  H.  &  C.  400. 

B.  R.  304.  (5f)  AbUbol  v.  Bristow,  6  Taunt.  464. 

(»)  Bedmm,  v.  Wilson,  14  M.  &  W.  (r)  Hodgson  v.  Olover,  6  East,  316. 

482,  ante,  p.  881.  (s)  Thellusson  v.  Shedden,  2  N.  E.  228. 

(o)  Gardiner  y.  Croasdale,  2  Burr.  904.  (t)  Plindi  v.  AtHns,  3  Campb.  215. 
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the  effect  of  the  evidence  being  to  show,  through  the  medium 
of  writing,  that  the  contract  entered  into  between  the  parties 
was  different  from  that  which  it  appeared  to  be  on  the  face  of  the 
policy  (u). 

In  a  case  where  it  appeared  that  a  hcence  to  trade  with  an 
enemy,  granted  abroad,  had  been  returned,  after  being  used,  to  the 
secretary  of  the  governor  by  whom  it  was  issued,  and  the  secretary 
was  examined,  who  said  that  he  had,  as  he  believed,  thrown  it 
aside  among  the  waste  papers  of  his  ofHce,  and  did  not  know  what 
was  become  of  it ;  that  he  had  afterwards  searched  for,  but  did  not 
recollect  the  finding  it,  and  thought  that  he  had  not  found  it :  it 
was  held,  that  this  was  reasonable  %nd  proper  evidence  of  the  loss 
of  such  licence,  so  as  to  let  in  parol  evidence  of  its  contents  :  the 
paper  not  being  considered  as  of  any  further  use  at  the  time,  and 
the  attention  of  the  witness  not  having  been  then  called  particu- 
larly to  the  circumstances  :  and  further,  that  the  witness  might 
speak  to  the  contents  of  the  licence  from  memoiy,  though  he  had 
made  an  entry  of  it  in  his  memorandum-book  for  the  private  in- 
formation of  himself  and  the  governor,  which  book  was  not  pro- 
duced, he  having  given  it  to  the  governor,  who  was  gone  abroad 
without  returning  it  to  him  ;  for  such  book,  if  in  court,  would  not 
have  been  evidence  per  se,  but  could  only  have  been  used  by  the 
witness  to  refresh  his  memory  (v). 

When  a  ship  insured  is  captured  in  a  voyage  to  an  enemy's 
country,  and  the  British  licence  legalizing  the  voyage  is  lost ;  to 
show  that  she  had  such  a  licence  it  is  necessary  to  prove  the  loss 
of  the  paper  purporting  to  be  a  licence  put  on  board  the  ship,  and 
to  produce  examined  copies  of  the  order  in  council  for  granting  the 
licence  and  of  the  copy  of  the  licence  preserved  in  the  secretary  of 
state's  office  (w).  To  support  an  averment  in  a  declaration  on  a 
policy  of  insurance  on  goods,  "  that  the  ship,  with  the  goods  on 
board,  when  at  A.  was  arrested  by  the  persons  exercising  the 
powers  of  government  there,  and  the  goods  were  then  and  there  by 
the  said  persons  seized,  detained,  and  confiscated ;"  it  is  enough  to 
show,  that  the  goods  were  forcibly  taken  on  board  the  ship  by  th-e 
officers  of  government,  and  never  delivered  to  the  consignees ; 
without  putting  in  any  sentence  of  condemnation  (x). 

To  prove  a  warranty,  that  a  ship  insured  was  of  a  particular 
nation,  it  is  primd  facie  evidence,  that  she  carried  the  flag  of  that 
nation  at  times  when  she  was  free  from  all  danger  of  capture,  and 
that  the  captain  addressed  himself  to  the  consul  of  that  nation  in  a 
foreign  port  (y).     The  production  of  a  letter  dated  abroad,  and 

(u)  Marsdm  v.  Eeid,  3  East,  572.  Lord  ElUnlorough,  C.  J. 

(v)  Kendngion  v.  Hglis,  8  East,  273.  (ij)  Arcangelo  v.  Thompson,  2  Carapb. 

(w)  Eyre  v.  Palsgrave,  2  Campb.  605.  620. 

(a)  Carruthers  v.  Gray,  3  Campb.  142, 
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addressed  to  J.  S.  in  England,  -with  the  English  ship-letter  post- 
mark upon  it,  which  directed  a  policy  to  be  effected,  is  sufficient  to 
prove  that  J.  S.  was  "  the  person  residing  in  Great  Britain  who 
received  the  order  for,  and  effected,  such  policy  "  (z). 

In  an  action  on  a  policy  on  a  voyage  "to  any  port  in  the 
Baltic,"  evidence  was  admitted  to  prove  that  the  Gulf  of  Finland 
is  considered,  in  mercantile  contracts,  as  within  the  Baltic,  although 
the  two  seas  are  treated  as  separate  and  distinct  by  geogra- 
phers {a). 

Upon  a  question  concerning  the  seaworthiness  of  a  ship,  after 
the  evidence  of  persons  who  have  examined  her  condition,  ex- 
perienced shipwrights,  who  never  saw  her,  may  be  called  on  to  say 
whether,  upon  the  facts  sworn  to,  she  was,  in  their  opinion,  sea- 
worthy or  not,  in  conformity  to  the  rule  of  evidence,  that  where  a 
matter  of  skill  or  science  is  to  be  decided  the  jury  may  be  assisted 
by  the  opinion  of  persons  peculiarly  acquainted  with  it  from  their 
professions  or  pursuits  (&). 

The  opinion  of  the  underwriters  as  to  the  materiality  of  commu- 
nicating information  as  to  a  particular  fact,  previously  to  the  effect- 
ing a  policy,  is  not  admissible  in  evidence.  The  materiality  of 
such  a  communication  is  a  question  for  the  jury  (c). 

The  plea  of  alien  enemy,  which  goes  merely  in  disability  of  the 
person,  must  be  supported  by  the  strictest  proof  Hence,  it  is  not 
sufficient  merely  to  show  that  some  time  before  action  was  brought, 
the  party  was  domiciled  in  a  territory  which  has  become  hostile, 
without  showing  that  he  was  a  native  of  that  territory,  or  living 
there,  at  the  time  of  action  brought  {d). 

Damages. — By  stat.  3  &  4  Will.  IV.  c.  42,  s.  29,  the  jury,  on  the 
trial  of  any  issue,  or  on  any  inquisition  of  damages,  may,  if  they 
shall  think  fit,  give  damages  in  the  nature  of  interest  over  and 
above  the  money  recoverable  in  all  actions  on  policies  of  assurance 
made  after  the  passing  of  this  act. 


XI.  Premium, — Return  of. 

The  general  rule  is,  that  the  broker  is  the  debtor  of  the  under- 
writer for  the  premiums,  and  the  underwriter  the  debtor  of  the 
assured  for  the  loss  (e). 

(«)  S.  a  542  ;  5  B.  &  Ad.  840. 

(a)  Uhde  v.  Wallers,  3  Campb.  16.    See  (d)  Harman  y.   Kingston,  3  Campb. 

Moxon  V.  Atkins,  3  CampK  200.  163. 

(J)  Bechwith  v.  Sydebotham,  1  Campb.  (e)  Per  Lord  Fenterden,  C.  J.,  Scott  v. 

116.  Irvwig,  1  B.  &  Ad.  612. 

(c)  Campbell  v.  Rickards,  2  Nev.  &  M. 
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'  In  cases  where  the  contract  of  insurance  is  void,  as  on  the 
ground  of  non-compliance  with  a  waiTanty,  e.  g.  to  sail  with 
convoy,  seaworthiness  or  the  like,  and  fraud  cannot  be  imputed  to 
the  assured,  the  assured  will  be  entitled  to  a  return  of  premium  ; 
because,  where  the  contract  does  not  attach,  there  is  not  any  risk. 
"  If  the  risk  be  not  run,  though  it  be  by  neglect,  or  even  by  fault, 
of  the  insured,  yet  the  insurer  shall  not  retain  the  premium  "  (/). 
"  Where  the  risk  has  not  been  run,  whether  its  not  having  been 
run  was  owing  to  the  fault,  pleasure  or  will  of  the  insured,  or  to 
any  other  cause,  the  premium  shall  be  returned;  because  a  policy 
of  insurance  is  a  contract  of  indemnity.  The  underwriter  re- 
ceives a  premium  for  running  the  j:isk  of  indemnifying  the  assured, 
and  to  whatever  cause  it  be  owing,  if  he  does  not  run  the  risk,  the 
consideration  for  which  the  premium  or  money  was  put  into  his 
hands  fails,  and  therefore  he  ought  to  return  it "  (g). 

An  insurance  was  effected  on  the  12th  of  April,  on  a  cargo  of 
cotton,  then  at  sea,  by  five  several  policies,  at  fifty  guineas  per 
cent. ;  and  on  the  13th,  news  of  the  vessel's  safety  having  arrived, 
a  further  insurance  was  bond  fide  effected  by  six  different  policies, 
at  ten  and  five  guineas  per  cent.  The  latter  insurance  added  to 
the  former  exceeded  in  amount  the  value  of  the  subject-matter 
insured,  but  the  former  of  itself  did  not ;  it  was  held,  that  the 
assured  were  entitled  to  a  return  of  premium  on  the  amount  of  the 
over  insurance  to  which  the  underwriters  who  subscribed  the  poli- 
cies of  the  13th  April  were  to  contribute  rateably,  in  proportion 
to  the  sums  insured  by  them  respectively  (the  amount  of  over 
insurance  to  be  ascertained  by  taking  into  account  all  the  policies), 
but  that  no  return  of  premium  was  to  be  made  in  respect  of  the 
policies  effected  on  the  12th  (h). 

Where  there  is  an  insurance  on  ship  and  freight,  and  the  ship 
has  arrived  in  safety,  and  earned  freight,  the  assured  cannot  after- 
wards claim  a  return  of  premium,  on  the  ground  that  he  had  no 
insurable  interest,  on  account  of  a  defect  in  his  title  to  the  ship  (i). 
In  cases  where  the  risk  is  entire,  and  has  once  commenced,  there 
shall  not  be  any  return  or  apportionment  of  premium  (k).  But 
upon  an  insurance  at  and  from  a  place,  if  an  usage  can  be  proved 
warranting  a  division  of  the  risk,  the  insured  will  be  entitled  to 
an  apportionment  of  the  premium,  in  case  one  of  the  risks  be  not 
run  (l).  A  ship  was  insured  "  at  and  from  London  to  any  port  or 
place,  for  twelve  months,  at  91.  per  cent.,  warranted  free  from 
capture  by.  the  Americans."  The  ship  sailed  from  the  port  of 
London,  and  was  taken  by  an  American  privateer  about  two  months 

(/)  Per  Lord  Mansfield,  C.  J.,  in  Ste-  3  Campb.  406. 

venison  V.  Snow,  3  Burr.  1240.  {k)  Tyriev.  Fletcher,  Cowp.  668 ;  Meyer 

(g)  Per  Lor  A  Mansfield,  0.}.,m.Tyrie  v.    Gregson,   B.   E.  East,  24  Geo.  HI., 

V.  Fletcher.  Cowp.  668.  Marsh.  529. 

Qi)  Fish  V.   Masterrmn,  8  M.    &  W.  (/)  iongr  v.  iZZam,  B.  E.  E.  25  Geo.III., 

166.  Marsh.  570,  poit,  p.  966. 

(i)  M'Oulloch  V.  Royal  Exch.  Ass.  Co., 
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afterwards.  It  was  contended,  that  a  proportionate  part  of  the 
premium  ought  to  be  returned ;  that  91.  was  much  more  than 
adequate  to  the  risk  actually  run,  viz.  only  two  months.  But  the 
court  were  of  opinion  that  there  ought  not  to  be  a  return  of 
premium ;  Lord  Mansfield,  C.  J.,  observing,  "  that  there  were  two 
general  rules  established,  applicable  to  the  question :  the  first  is, 
that  where  the  risk  has  not  been  run,  whether  its  not  having  been 
run  was  owing  to  the  fault,  pleasure  or  will  of  the  insured,  or  to 
any  other  cause,  the  premium  shall  be  returned  ;  because  a  policy 
of  insurance  is  a  contract  of  indemnity.  The  underwriter  re- 
ceives a  premium  for  running  the  risk 'of  indemnifying  the  insured  ; 
and  to  whatever  cause  it  be  owing,  if  he  does  not  run  the  risk,  the 
consideration  for  which  the  premium  or  money  was  put  into  his 
hands  fails,  and  therefore  he  ought  to  return  it.  2nd.  Another 
rule  is,  that  if  that  risk  of  the  contract  of  indemnity  has  once  com- 
menced, there  shall  be  no  apportionment,  or  return  of  premium 
afterwards.  For  though  the  premium  is  estimated,  and  the  risk 
depends  upon  the  nature  and  length  of  the  voyage,  yet  if  it  has 
commenced,  though  it  be  only  for  twenty-four  hours  or  less,  the 
risk  is  run,  the  contract  is  for  the  whole  entire  risk,  and  no  part  of 
the  consideration  shall  be  returned"  (m). 

A  ship,  employed  in  the  coasting  trade,  was  insured  against 
capture  for  twelve  months,  at  15s.  per  cent,  per  month,  18Z.  The 
ship  was  lost  in  a  storm,  within  the  first  two  months.  An  action 
having  been  brought  for  the  amount  of  the  premium  (18?.),  the 
defendant  pleaded  non-assumpsit  as  to  all  except  M.,  and  as  to 
that  a  tender.  The  jury  found  a  verdict  for  the  defendant  upon 
the  tender,  and  for  the  plaintiff  upon  the  other  issue,  for  the  sum 
of  Ibl.  subject  to  the  opinion  of  the  court,  whether  he  was  entitled 
to  recover  that  sum  of  \5l.,  or  the  sum  of  3Z.  only.  It  was  con- 
tended, on  the  part  of  the  defendant,  that  this  was  not  one  entire 
contract  for  a  year,  but  an  insurance  from  month  to  month  for 
twelve  months  ;  if  the  policy  had  been  for  a  year,  or  twelve 
months,  and  the  premium  a  gross  sum,  the  court  could  not  have 
apportioned  it,  because  the  risk  in  one  month  might  be  gi-eater 
than  in  another,  but  here  the  parties  have  apportioned  the  pre- 
mium; that  the  insurance  was  the  same  as  if  there  had  been 
twelve  policies  for  each  month.  But  per  Lord  Mansfield,  C.  J.,  it 
is  an  insurance  for  twelve  months,  for  one  gross  sum  of  181.  They 
have  calculated  this  sum  to  be  at  the  rate  of  15s.  per  month.  But 
what  was  to  be  paid  down?  Not  15s.  for  the  first  month,  and  so 
from  month  to  month ;  but  181.  at  once  (n).  A  ship  with  her  cargo 
was  insured  "  at  and  from  Honfleur  to  the  coast  of  Angola,  during 
her  stay  and  trade  there,  at  and  thence  to  her  port  or  ports  of 

(m)  Tyrie  v.  Fletcher,  Cowp.  668.  The      Doug.  587. 
same  rules  were  laid  down  by  Lord  *«!«-       '   (»)  Loraine    v.     Thomlinson,    Doug. 
field,   C.  J.,  in  Loraine  v.  Thomlinson,       585. 
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discharge  in  St.  Domingo,  and  at  and  from  St.  Domingo  back  to 
Honfleur,  at  a  premium  of  111.  per  cent."  The  ship  sailed  to  A., 
but  in  this  part  of  the  voyage  she  was  guilty  of  a  deviation.  It 
was  contended,  on  the  part  of  the  plaintiff,  that  there  ought  to  be 
an  apportionment  and  return  of  premium  ;  but  the  court  were 
clearly  of  opinion  that  there  ought  not  to  be  any  return.  Lord 
Mansfield,  C.  J._,  said,  the  question  depends  upon  this :  Whether 
the  policy  contains  one  entire  risk  on  one  voyage,"  or  whether  it  is 
to  be  split  into  six  different  risks  ?  for,  by  splitting  the  words,  and 
taking  "at,"  and  "from,"  separately,  it  will  make  six;  viz.  1.  At 
Honfleur ;  2.  From  Honfleur  to  Angola ;  3.  At  Angola,  &c.  The 
argument  must  be,  that  if  the  shig  had  been  taken  between  Hon- 
fleur and  Angola,  there  must  have  been  a  return.  By  an  implied 
warranty,  every  ship  must  be  seaworthy  when  she  first  sails  on  the 
voyage  insured,  but  she  need  not  continue  so  throughout  the 
voyage  :  so  that,  if  this  is  one  entire  voyage,  if  the  ship  was  sea- 
worthy when  she  left  Honfleur,  the  underwriters  would  have  been 
liable  though  she  had  not  been  so  at  Angola,  &c. ;  but,  according 
to  the  construction  contended  for  on  the  part  of  the  plaintiff,  she 
must  have  been  seaworthy,  not  only  at  the  departure  from  Hon- 
fleur, but  also  when  she  sailed  from  Angola,  and  when  she  sailed 
from  St.  Domingo  (o). 

But  if  the  insurance  be  in  effect  on  two  or  more  voyages,  and 
one  or  more  have  not  commenced,  there  shall  be  an  apportionment 
and  return  of  premium  in  respect  of  those  voyages  which  have  not 
commenced,  as  will  appear  from  the  following  case  : 

An  insurance  was  effected  upon  a  ship  at  five  guineas  per  cent., 
lost  or  not  lost,  at  and  from  London  to  Halifax,  warranted  to 
depart  with  convoy  from  Portsmouth  for  the  voyage  (p).  Before 
the  ship  arrived  at  Portsmouth  the  convoy  was  gone.  Notice  of 
this  was  immediately  given  by  the  assured  to  the  underwriter, 
and  at  the  same  time  he  was  also  desired  either  to  make  the  long 
insurance  or  to  return  part  of  the  premium.  The  jury  found  that 
the  usual  settled  premium  from  London  to  Portsmouth  was  one  and 
one-half  per  cent.,  and  that  it  was  usual,  in  cases  like  the  present, 
for  the  underwriter  to  return  part  of  the  premium,  but  the  quan- 
tum was  uncertain.  It  was  stated,  that  the  plaintiff  made  to  the 
defendant  an  offer  of  allowing  him  to  retain  one  and  one-half 
per  cent,  for  the  risk  from  London  to  Portsmouth.  It  was  held, 
that  the  plaintiff  was  entitled  to  recover  such  part  of  the  premium 
as  had  been  given  for  insuring  the  ship  on  the  voyage  from  Ports- 
mouth to  Halifax  ;  Denison,  J.,  observing,  that  it  was  most  equit- 
able that  the  defendant  should  retain  the  premium  for  such  part 

(o)  Bermonv.  Woodiridge,  Doug.  781.      policy  are,   "warranted  to  depart,  with 
(p)  Stevenson  V.  Snow,   3  Burr.  1237.       convoy  for  tlie  voyage,"   omitting  tho 

In  Mr.   J.   Blaokstono's  report  of  this      words  "  from  Portsmouth." 

case,   1  Bl.   E.   315,   the  words  of  the 

I'OL.  ir.  P 
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of  the  voyage  only  as  he  had  run  the  risk  of;  that  the  insured  had 
a  right  to  have  the  other  part  restored  to  him.     And  this  was 
agreeable  to  the  general  principle  of  actions  for  money  had  and 
received  to  the  plaintiff's  use ;  where  the  defendant  had  no  right 
to  retain  it,  he  must  refund  it.     Foster,  J.,  added",  that  there  was 
not  any  consideration  for  the  remainder  of  the  premium,  i.  e.  for 
the  voyage  from  Portsmouth  to  Halifax,  wherein  no  risk  was  run 
by  the  insurer,  who  only  insured  the  voyage  with  convoy ;  there- 
fore he  had  no  right  to  retain  the  premium  for  this.     WiVmot,-  J., 
said,  that  upon  this  policy  there  were  two  distinct  points  of  time, 
in  effect  two  voyages,  which  were  clearly  in  the  contemplation  of 
the  parties,  and  only  one  of  the  two  voyage's  was  made,  the  other 
not  at  all  entered  upon.     It  was  a  conditional  contract,  and  the 
second  voyage  was  not  begun,  therefore  the  premium  must  be 
returned ;  for  upon  the  second  part  of  the  voyage  the  risk  never 
took  place.     Lord  Mansfield,  C.  J.,  commenting  on  the  preceding 
case  in  Tyrie  v.  Fletcher,  Cowp.  669,  observed,  "that  the  first 
object  of  insurance  was  from  London  to  Halifax ;  but  if  the  ship 
did  not  depart  from  Portsmouth  with  convoy,  then  there  was  to 
be  no  contract  from  Portsmouth  to  Halifax:    why  then, -the  par- 
ties have  said,  '  We  make  a  contract  from  London  to  Halifax, 
but,  on  a  certain  contingency,  it  shall  only  be  a  contract  from 
London  to  Portsmouth.'      That  contingency  happening,  reduced 
it  in  fact,  to  a  contract  from  London  to  Portsmouth  only."    All 
the  judges,  in  delivering  their  opinion,  laid  the  stress  upon  the 
contract  comprising  two  distinct  conditions,  and  considering  the 
voyage  as  being  in  fact  two  voyages.     And  in  Bermon  v.  Wood- 
bridge,  Doug.  790,  the   same    learned  judge   observed,  that  in 
Stevenson  v.  Snow,  there  was  a  contingency  specified  in  the  policy, 
upon  the  not  happening  of  which  the  insurance  would  cease.    It 
depended  on  the  contingency  of  the  ship  sailing  with  convoy  from 
Portsmouth  whether  there  should  be  an  insurance  from  that  place. 
This  necessarily  divided  the  risk,  and  made  two  voyages.    And  in 
Lorainey.  Thomlinson,  Doug.  587,  Lord  Mansfield  again  remarked, 
that  Stevenson  v.  Snow  was  decided  on  the  ground  of  there  being 
two  voyages.     The  next  case  in  which  an  apportionment  has  been 
allowed  is  that  of  Long  v.  Allan,  B.  R  E.  25  Geo.  IIL,  4  Doug. 
276 ;   Park,  797 ;    Marsh.  529.      There  the  terms  of  the  poHoy 
were,  "  at  and  fi-om  Jamaica  to  London,  warranted  to  depart  with 
convoy."     The  ship  sailed  without  any  convoy.     An  express  usage 
was  found,  that  on  insurances  couched  in  the  same  terms  with  the 
pohcy  in  question,  the  premium  had  been  returned,  deducting  one- 
half  per  cent,  if  the  ship  departed  without  convoy.     The  court 
decided  in  favour  of  the  return  of  premium,  on  the  ground  of  the 
usage. 

In  a  case  (q)  where  the  policy  was  on  ship,  "  at  and  from  Hull  to 
(?)  Mothwell  V.   Cook,  1  Bos.  &  Pul.  172. 
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Bilboa,  warranted  to  depart  from  England  with  convoy ; "  the  ship 
sailed  from  Hull  to  Portsmouth,  and  thence  departed  with  convoy, 
which  not  being  direct  for  Bilboa,  she  afterwards  left,  and  was  cap- 
tui-ed  :  the  warjanty  not  having  been  complied  with,  the  plaintiff 
would  have  been  non-suited,  but  it  was  insisted  that  he  was 
entitled  to  a  verdict  for  the  premium,  which  was  found  accordingly. 
On  motion  to  set  aside  this  verdict.  Eyre,  G.  J.,  said,  "  The  verdict 
now  stands  for  the  return  of  the  whole  premium ;  and  the  question 
is,  whether  it  should  stand  for  the  whole,  for  none,  or  for  a  part  ? 
If  for  a  part,  I  do  not  know  how  we  are  to  settle  it:  it  must 
depend  ■  on  there  being,  or  not  being,  some  rule  to  be  found  to 
direct  us  in  making  the  decision.  Certain  it  is,  that  if  the  ship 
had  been  lost  in  coming  round  to  Portsmouth,  the  underwriters 
would  have  been  liable  ;  it  is  not,  therefore,  reasonable  that  they 
should  have  been  so  liable  without  retaining  a  proportion  of  the 
premium.  You  should  inquire  whether  there  is  any  rate  of  pre- 
mium among  the  underwriters  from  Hull  to  Portsmouth,  and 
whether  the  premium  has  ever  been  apportioned  where  there  has 
been  only  one  insurance,  without  distinguishing  the  different  risks 
in  the  policy.  If  you  can  find  any  rule,  I  recommend  you  to  adopt 
it.  But  if  you  cannot  agree,  we  think  the  whole  premium  ought 
not  to  be  returned  ;  and,  therefore,  the  present  verdict  must  be  set 
aside,  and  the  case  go  to  a  new  trial."  Rule  absolute.  Where 
there  is  an  agreement  to  return  part  of  the  premium,  "  if  the  ship 
arrived''  the  assured  will  be  entitled  to  a  return,  in  the  event  of 
an  arrival  of  the  ship  at  the  port  of  destination,  although  it  should 
appear  that  the  ship  has  sustained  a  loss  occasioned  by  a  sea 
risk  (r),  or  that  the  ship  has  been  captured  and  recaptured,  and 
the  assured  has  been  obliged  to  pay  the  salvage  (s).  But  every 
arrival  of  the  ship  at  the  port  of  her  destination  is  not  an  arrival 
within  the  fair  construction  of  the  agreement :  such,  for  instance, 
as  an  arrival  in  possession  of  an  enemy  at  a  neutral  port,  to  which 
she  was  insured,  or  an  arrival  at  her  port  in  England  as  the 
property  of  other  persons  after  her  capture.  '  In  short,  it  must  be 
an  arrival  at  the  destined  port  in  the  course  of  her  voyage  (t). 
The  captors  of  a  ship  and  cargo  effected  an  insurance  :  restitution 
was  afterwards  awarded  to  the  owners  (with  the  exception  of  a 
small  part  of  the  cargo)  ;  it  was  held,  that  the  captors  were  not 
entitled  to  a  return  of  premium :  for  they  had  possession  of , the 
property  insured;  and  if  it  were  a  legal  capture,  they  were 
entitled  ;  if  it  were  not,  the  Court  of  Admiralty  might  amerce 
them  in  the  damages  and  costs  (u).  Policy  at  and  from  Gott^n- 
burgh  to  Riga  upon  goods  and  ship,  beginning  the  adventure  upon 
the  goods  from  the  loading  thereof  aboard  the  ship  at  Gottenburgh ; 
it  appeared  that  there  were  not  any  goods  laden  at  Gottenburgh, 

M  Simond  v.  BoyMl,  Doug.  268.  (t)  Adm.  by  Kenyan,  C.  J.,  S.  O. 

(s)  Aguilar  v.  Badgers,  71.  B.  421.  («)  Boehm  v.  Bell,  8  T.  E.  154. 

p  2 
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but  only  at  London :  it  was  held  that  as  the  risk  upon  the  goods 
never  commenced,  the  plaintiff  was  entitled  to  a  proportional 
return  of  premium  (v).  In  the  preceding  case,  the  adventure  upon 
the  goods  is  expressly  mentioned  to  begin  from  the  loading  at  Got- 
tenburgh ;  but  if  the  place  had  been  omitted,  the  court  would  have 
intended  a  loading  at  the  place  whence  the  voyage  commenced  (x). 
The  formal  receipt  in  the  policy  is  conclusive  evidence  of  the 
receipt  of  the  premium  as  between  the  assured  and  underwriter  in 
an  action  for  the  return  of  the  premium  (3/). 

Where  the  assured  or  his  agent  (0)  have  been  guilty  of  fraud,  as 
where  the  assured  knew  that  the  ship  was  lost,  at  the  time  of 
effecting  the  policy,  the  premium  cannot  be  recovered  (a) ;  and  the 
same  rule  holds,  where  the  contract  of  insurance  is  illegal  (b),  unless 
the  assured  was  ignorant  of  the  illegality  at  the  time  of  effecting 
the  insurance  (c) ;  or  unless  everything  has  been  done  by  the  as- 
sured which  lay  in  his  power  to  legalize  the  voyage  (jd) ;  though  the 
endeavour  has  failed  ;  and  although  the  adventure  is  never  entered 
upon,  yet  there  ought  at  least  to  be  some  formal  renunciation  of  the 
contract  before  the  bringing  the  action  (e).  If  the  language  of  the 
policy  be  large  enough  to  comprise  an  illegal  adventure,  and  the 
assured  contemplated  an  illegal  adventure,  the  underwriter  is  not 
entitled  to  sue  for  the  premium  (/).  A  policy  broker  is  the  agent 
of  both  the  assured  and  underwriter,  and  is  the  trustee  for  the 
assured,  as  long  as  the  policy  remains  in  his  hands,  to  adjust  and 
receive  returns  of  premium  for  him  when  the  events  have  happened 
on  which  they  are  to  be  made.  Hence  the  broker,  having  notice 
that  the  events  have  happened  which  entitle  the  assured  to  such 
returns,  is  authorized  to  deduct  so  much  from  the  gross  amount  of 
the  premiums,  and  to  pay  over  the  difference  only  to  the  under- 
writer (g).  In  assumpsit,  on  a  policy  of  insurance,  with  a  count 
for  money  had  and  received,  the  defendant  had  not  paid  any  money 
into  court.  The  defence  was,  that  the  ship  was  not  seaworthy ;  on 
which  point,  without  any  direct  evidence  of  fraud,  the  case  was 
submitted  to  the  jury.  General  verdict  for  defendant.  JVote.  It  was 
not  intimated  to  the  jury,  that  the  plaintiff  was  entitled  to  a  verdict 
for  a  return  of  premium ;  on  an  application  to  the  court,  it  was 
held,  that  the  plaintiff  was  entitled  to  a  verdict  for  the  premium 
on  the  count  for  money  had  and  received ;  but  the  court  hoped, 
that  in  future  the  counsel  would  in  his  opening  demand  the  pre- 
mium, in  every  case  where  it  was  intended  to  insist  upon  it  on 

(v)  Somcyer\.  Lushington,  15  East,  (5)  ioM)«/ v. -BoMriiicM,  Dougl.  471,  and 

'46.  cases  in  notes. 

(x)  Spitta  Y.  Woodman,  2  Taunt.  416.  (c)  Oom  v.  Brtice,  12  East,  225. 

(y)  Dalzell  v.  Mair,  1  Campb.  532.  (d)  ffeniig  v.   Staniforth,  5  M.  &  S, 

(s)  Chapman  t.  Frazer,  B.  R.  T.  33  122. 
Geo.  III.,  Park,  329.  (e)  Palyart  v.  Leckie,  6  M.  &  S.  290. 

(a)  Tyler  v.  Home,  London  Sittings  (/)  Jenkins. \.  Power,  6  M.  &  S.  282. 

after  H.  T.  25  Geo.  Ill,  Lord  Mansjkld,  (g)  Sim  T.  Clarkson,  12  East,  507. 

q.  J,,  Park,  329.  ^      ,  m,/   ■ 
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failure  of  liis  claim  for  the  loss  {h).  "Where  a  total  loss  is  reco- 
vered, there  cannot  be  a  return  of  premium  for  convoy,  because  the 
total  loss  includes  the  entire  premium  added  to  the  invoice  price  (i). 
Upon  a  mere  misrepresentation  without  fraud,  where  the  risk  never 
attached,  the  assured  is  entitled  to  a  return  of  the  premium  (j). 


Xll.  Of  Bottomry  and  Respondentia. 

Bottomry. — An  agreement  entered  into  by  the  owner,  or,  under 
certain  circumstances,  by  the  master  of  a  ship  (k),  whereby,  in 
consideration  of  a  sum  of  money  advanced,  (for  the  purpose  of 
enabling  the  borrower  to  fit  out  the  ship,  or  purchase  a  cargo  for 
an  intended  voyage,)  the  borrower  undertakes  to  repay  the  same 
with  a  stipulated  interest,  if  the  voyage  shall  terminate  successfully, 
and  binds  himself  and  the  ship  and  tackle  for  the  due  performance 
of  the  agreement,  is  termed  bottomry.  The  term  "  bottomry "  is 
derived  from  the  original  language  of  the  agreement,  which  merely 
spoke  of  the  keel  or  bottom  of  the  ship  ;  but  the  expression  was 
always  considered  as  being  used  figuratively,  viz.  pars  pro  toto. 
This  agreement  is  sometimes  made  in  the  form  of  a  deed-poll, 
called  a  bill  of  bottomry,  executed  by  the  borrower,  and  sometimes 
in  the  form  of  a  bond  with  a  penalty.  "  Instruments  of  bottomry 
are  in  use  in  all  countries  wherein  maritime  commerce  is  carried 
on.  The  lender  of  the  money  is  entitled  to  receive  a  recompense 
far  beyond  the  rate  of  legal  interest ;  this  recompense  is  very  pro- 
perly called  in  the  civil  law  '  periculi  pretium,'  and  no  person  can 
be  entitled  to  it  who  does  not  take  upon  himself  the  peril  of  the 
voyage ;  but  it  is  not  necessary  that  his  doing  so  shall  be  declared 
expressly,  and  in  terms ;  it  is  sufficient  that  the  fact  can  be  col- 
lected from  the  language  of  the  instrument  considered  in  all  its 
parts.  It  has  been  said,  that  such  instruments,  being  the  language 
of  commercial  men,  and  not  of  lawyers,  should  receive  a  liberal 
construction,  to  give  effect  to  the  intention  of  the  parties  "  (f).  An 
assured  on  bottomry  cannot  recover  against  the  underwriter,  unless 
there  has  been  an  actual  total  loss  of  the  ship  ;  for  if  the  ship  exist 
in  specie,  in  the  hands  of  the  owners,  though  under  circumstances 
that  would  entitle  the  assured  on  the  ship  to  abandon,  it  will  pre- 
vent its  being  an  utter  loss  within  the  meaning  of  the  bottomry 

(h)  Penson  v.  Zee,  C.  B.  M.  41  Geo,  tomry  for  the  use  of  the  ship  ;  as  where  a 

111.,  2  B.  &.  P.  330.  ship,  being  on  a  voyage  from  Bengal  to 

(i)  Perjury,  in  Zanghorn  v.  AUnutt,  London,  was  obliged  to  put  back  to  Bom- 

4  Taunt.  611.  bay  to  repair. 

{j)  Feise  v.  Parkinson,  4  Taunt.  640.  {I).  Per  Lord  Tenterden,  C.  .T.,  deliver- 

(k)  In  a  foreign  country,  in  the  absence  ing  judgment,  Simonds  v.  Hodgson,  3  B. 

of  the  owners,  and  in  cases  of  necessity,  A  Ad.  50,  on  error  from  C.  B, 
the  master  may  take  up  money  on  hot- 


970  INSURANCE. 

bond  (m).  If  the  money  so  borrowed  is  made  repayable  in  any 
event,  and  not  dependent  on  the  arrival  of,  the  ship,  the  lender  has 
no  insurable  interest  (w). 

Respondentia. — If  the  loan  is  not  upon  the  vessel,  but  upon  the 
goods  and  merchandize,  which  must  necessarily  be  sold  or  ex- 
changed in  the  course  of  the  voyage,  then  by  the  terms  of  the 
agreement  the  borrower  only  personally  is  bound  to  answer  the 
contract,  who,  therefore,  in  this  case,  is  said  to  take  up  money  at 
respondentia.  Bottomry  and  respondentia  differ  very  materialiy 
from  a  simple  loan  (o).  1.  In  the  case  of  a  loan,  the  money  is  at 
the  risk  of  the  borrower,  and  must  be  repaid  at  all  events.  But 
where  money  is  lent  on  bottomry  or  respondentia,  the  money  is  at 
the  risk  of  the  lender  during  the  voyage.  2.  By  stat.  7  Geo.  I:  c.  21; 
s.  2,  "  all  contracts  and  agreements  made  or  entered  into  by  any 
of  his  Majesty's  subjects,  or  any  person  or  persons  in  trust  for 
them,  for  the  loan  of  any  money  by  way  of  bottomry  on  any  ship 
or  ships  in  the  service  of  foreigners,  and  bound  to  or  designed  to 
trade  in  the  East  Indies,  are  void."  By  stat.  19  Geo.  II.  c.  37, 
s.  5,  "  all  money  lent  on  bottomry,  or  at  respondentia,  upon  ships 
belonging  to  any  of  his  Majesty's  subjects  boijnd  to  or  from  the 
East  Indies,  must  be  lent  only  on  the  ship,  or  upon  the'  merchan- 
dize on  board,  and  shall  be  so  expressed  in  the  condition  of  the 
bond ;  and  the  benefit  of  salvage  shall  be  allowed  to  the  lender, 
who  alone  shall  have  a  right  to  make  insurance  on  the  money  so 
lent ;  and  no  boiTower  of  money  shall  receive  more  than  the  value  ' 
of  his  interest  in  the  ship,  or  in  the  effects  laden  on  board,  ex- 
clusive of  the  money  so  borrowed  ;  and  in  case  it  shall  appear  that 
the  value  of  his  share  in  the  ship,  or  the  effects  on  board,  does  not 
amount  to  the  full  sum  or  sums  he  has  borrowed  as  aforesaid,  such 
borrower  shall  be  responsible  to  the  lender  for  so  much  of  the 
money  borrowed  as  he  has  not  laid  out  on  the  ship  or  merchandize 
laden  thereon,  with  lawful  interest  for  the  same,  in  the  proportion 
the  money  laid  out  shall  bear  to  the  whole  money  lent,  notwith- 
standing the  ship  or  merchandize  shall  be  totally  lost." 


XIII.  Insurance  upon  Lives. 

The  insurance  of  life  is  a  contract  whereby  the  insurer  (p>),  in 
consideration 'of  a  certain  premium,  either  in  a  gross  sum  or  by 
annual  payments,  undertakes  to  pay  to  the  person  for  whose  benefit 

(m)  Thompsons.  Thu  Boyal Emh.  Ass.  Duncan,  3  Exoh.  655;  18  L.  J.,  Exch. 

Comp.,  1  M.  &  S.  30.  172,  and  judgment  of  Jervis,  0.  J.,  in 

(»)  Stainbanh  v.  Shepherd,  13  C.    B.  StainbanhY.  Penning,  11  0.  B.  88 ;  and  of 

■^18.  ,  Parke,  B.,  in  StamhankY.  Shepherd,  13 

(o)  Marsh.  575.     As  to  the  power  of  C.  B.  44. 

the  master  to  hypothecate,  see  Benson  v.  '  (p)  Marsh.  771.  (3rd  ed.) 
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the  insurance  is  made  a  stipulated  sum  of  money,  or  an  annuity 
equivalent,  upon  the  death  of  the  person  whose  life  is  insured,  when- 
ever this  shall  happen,  if  the  insurance  be  for  the,  whole  life ;  or  in 
case  it  shall  happen  within  a  certain  period,  if  the  insurance  be 
for  a  lesser  term  than  for  life.  "  The  contract  commonly  called  '  life 
assurance,'  "  says  Parke,  B.,  "  when  properly  considered,  is  a  jtnere 
contract  to  pay  a  certain  sum  of  money  on  the  death  of  a  person 
in  consideration  of  the  due  payment  of  a  certain  annuity  for  his 
life,  the  amount  of  the  annuity  being  calculated  in  the  first  instance 
according  to  the  probable  duration  of  the  life ;  and  when  once  fixed 
it  is  constant  and  invariable.  The  stipulated  amount  of  annuity 
is  to  be  uniformly  paid  on  one  side,  and  the  sum  to  be  paid  in  the 
event  of  death  is  always  (except  witen  bonuses  have  been  given  by 
prosperous  offices)  the  same  on  the  other.  This  species  of  insurance 
in  no  way  resembles  a  contract  of  indemnity  "  (g). 

The  making  insurances  on  lives,  or  other  events,  wherein  the 
insured  had  no  interest,  having  introduced  a  mischievous  kind  of 
gaming,  it  was  enacted,  by  stat.  14  Geo.  III.  c.  48 ;  first,  "  That 
no  insurance  should  be  made  by  any  person,  body  politic  or  coiv 
porate,  on  lives,  or  any  other  event,  wherein  the  person  for  whose 
benefit  or  on  whose  account  the  policy  is  made,  has  no  interest,  or 
by  way  of  gaming  or  wagering.  2ndly.  That  in  every  policy  on 
lives,  or  other  events,  the  name  of  the  person  interested,  or  on 
whose  account  it  is  made,  niust  be  inserted.  Srdly.  That  no  greater 
sum  should  be  recovered  or  received  from  the  insurer,  than  the 
amount  of  the  interest  of  the  insured."  In  a  policy  on  the  life  of 
another,  the  omission  or  erroneous  statement  of  the  person  in- 
terested avoids  the  policy  (r).  Whether  the  insured  has  an  interest 
within  the  meaning  of  the  preceding  statute,  is  sometimes  the,  sub- 
ject of  litigation  ;  as  to  which,  it  has  been  held,  that  a  creditor  has 
an  insurable  interest  in  the  life  of  his  debtor,  at  least  where  he  has 
only  the  personal  security  of  the  debtor  (s).  Although  where  the 
insurance  is  really  effected  by  the  person  insured,  the  mere  circum- 
stance that  another  person  pays  the  premiums  rnay  not  be  con- 
clusive, or  even,  per  se,  sufficient  to  prove  that  the  interest  was  not 
in  the  insured  ;  yet  if  the  insurance  be  effected  by  the  person 
nominally  insured,  at  the  instance  of  and  for  the  benefit  of  another^ 
who  is  to  pay  the  premiums,  and  in  pursuance  of  an  arrangement 
between  them,  under  which  he  immediately  secures  the  sole 
benefit  of  it, — this  is  conclusive  that  the  interest  is  really  in  such 
third  person  (^).     If  the  insured  had  an  interest  at  the  time,  the 

(g)  Daily  v.   The  India  avd  London  In  Read  v.  Royal  Exdh.  Ass.  Comp.,  Lord 

Life  Assurance  Comp.,  15  C.  B.  365.  /sTmyonwas  of  opinion,  that  a  wife  making 

(r)  Hodsonv.  The  Observer  Life  Assur-  an  insurance  on  her  husband's  life  need 

ance  Society,  26  L.  J.,  Q.  B.  303;  and  not  prove  that  she  was  interested  therein, 

see  Shilling  v.  Accidental  Death  Insur-  for  it  must  be  presumed.'    See  Peake's 

ance  Comp.,  26  L.  J.,  Exoh.  266.  Additional  Cases,  p.  70. 

(s)  Anderson  v.  Edie,  Hil.   1795,  per  (t)  Tristan  v.  Sardey,  14  Bear.  232  ; 

Lord  Kenyan  C.  J.,  at  N.  P.,  Park,  915.  Shilling  v.  Accidental,  Death  Insurance 
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policy  was  effected,  it  is  sufficient ;_  although  the  interest  ceased 
before  the  death  of  the  cestui  que  vie  (u). 

The  word  "  interest/'  in  the  foregoing  statute,  means  pecuniary- 
interest  in  the  life  or  event  insured;  hence  a  policy  effected  by  a 
father  in  his  own  name,  on  the  life  of  his  son,  the  father  not  having 
any  pecuniary  interest  therein,  is  void  (x).  "Where  the  debt  accrues 
by  virtue  of  an  illegal  security,  as  a  note  for  money  won  at  play, 
such  interest  is  not  insurable  {y).  In  an  action  on  an  insurance  on 
the  life  of  J.  S.  for  one  year,  and  during  the  life  of  the  plaintiff,  but 
in  case  the  plaintiff  should  die  before  J.  S.,  the  policy  to  be  void ;  it 
appeared  that  J.  S.  had  granted  an  annuity  to  the  plaintiff's  late 
brother,  which  annuity  he  had  bequeathed  to  persons  not  parties  to 
this  insurance,,  having  appointed  the  plaintiff 'executor  of  his  will, 
and  directed  him  to  make  assurance.  It  having  been  objected,  that 
the  insurance  was  made  by  a  person  not  having  any  beneficial 
interest,  Lord  Kenyan,  G.  J.,  held  this  to  be  a  sufficient  interest 
to  support  the  action ;  observing,  that  the  plaintiff  could  not 
assent  to  the  legacy  before  the  testator's  debts  were  paid,  with- 
out being  guilty  of  a  devastavit;  and,  being  executor,  all  the 
interest  of  the  testator  vested  in  him.  I'he  cause  proceeded  ;  but 
it  appearing  that  J.  S.  was  in  a  dying  state  when  the  policy  was 
effected,  the  defendant  had  a  verdict  (z). 

Before  a  policy  of  insurance  upon  a  life  is  effected,  it  is  usual  for 
the  party  (whose  life  is  the  object  of  the  insurance)  to  subscribe  a 
written  declaration,  touching  his  age,  state  of  health,  (e.  g.  whether 
he  has  ever  had  the  small-pox,  gout,  &c.,)  and  other  circumstances. 
The  substance  of  this  declaration  is  recited,  and  the  whole  is  incor- 
porated by  reference  in  the  policy :  at  the  end  of  which  a  proviso  is 
usually  inserted,  declaring  the  policy  to  be  void  in  case  the  insured 
should  die  xipon  the  seas,  or  go  beyond  the  limits  of  Europe,  without 
leave  obtained  from  the  directors  (a),  or  commit  suicide,  or  die  by 
the  hands  of  justice,  or  if  the  age  of  the  assured  exceed  years, 
or  if  the  assured  be  afflicted  with  any  disorder  which  tends  to 
the  shortening  of  life ;  or  in  case  the  declaration  should  contain 
any  averment  which  is  not  true.  This  last  stipulation  is  not  re- 
stricted to  the  meaning  of  being  "  true  "  within  the  knowledge  of 
the  party  making  the  statement ;  such  knowledge  is  immaterial  (6). 
Such  are  the  conditions  which  are  usually  required,  varied,  however, 
according  to  the  regulations  of  the  different  insurance  companies. 

Comp.,  26  L.  J.,  Exoh.  266;  27  L.  J.,  (z)  Tidswellv.  AnJcerstein,  Peake's  K. 

Exoh.  16.  P.  C.  151. 

(m)  Dalhy  v.  Th  India  and  London  (a)  This  leave  is  usually  granted  upon 

Life  Assurance  Comp.,   15  C.   B.    315,  a  condition  to  pay  an  extra  premium  for 

overruling  Godsall  v.  Boldero,   9  East,  the  extra  risk.   As  to  the  construction  to 

72.  Ibe  put  upon  such  a  condition,  see  Notman 

(x)  Halford  \.   KyTrter,  10  B.  &  C.  v.  Anchor  Assurance  Comv.,  27  L.  J.,  G. 

724.  p.  275. 

(y)  Dvryer  v.  Edie,  London  Sittings  (6)  Duchett  v.   Williams,  2  Cr.  &  M. 

after  H.  T.  1788,  BulUr,  J.,  Park,  914  348,  Hope  Assurance  Comp. 
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The  policy  of  imposing  these  terms  is  obvious :  for  if  there  be  not 
any  warranty  or  condition  on  the  part  of  the  insured,  the  insurer 
is  subject  to  all  risks,  unless  he  can  show  that  there  has  been  a 
fraudulent  concealment  or  suppression  of  the  truth  (c).  Where  to 
an  action  on_a  policy  of  insurance,  which  was  set  out  and  recited 
that  the  plaintiffs  had  made  a  proposal,  by  which  they  declared 
that  the  life  to  be  assured  had  not  had  certain  specified  diseases, 
and  that,  thereupon,  the  defendants  had  undertaken  the  assurance ; 
it  having  been  pleaded  that  the  declaration  of  the  plaintiffs  was  un- 
true, and  that  the  life  had  some  of  the  diseases,  and  the  jury  found 
that  the  life  had  had  the  diseases :  it  was  held,  by  the  Court  of 
Exchequer  Chamber,  overruling  the  Court  of  Queen's  Bench  upon 
this  point,  that  the  plaintiffs  were  ^titled  to  a  verdict :  their  decla- 
ration not  being  in  the  nature  of  a  condition  precedent  to  their 
right  to  recover,  but  a  representation  only,  which  would  not  avoid 
the  policy  unless  it  were  not  only  false  but  fraudulent  {d). 

It  is  the  duty  of  the  assured  to  disclose  all  material  facts  within 
their  knowledge  ;  and  the  proper  question  for  the  jury  is,  whether, 
in  their  opinion,  the  facts  be  material,  and  not  whether  the  party 
believed  them  to  be  so  (e).  In  an  assurance  upon  the  life  of 
another,  one  condition  of  the  policy  being  in  effect  that  the  assured 
guarantees  the  truth  of  what  the  life  or  referees  have  said,  the  life 
insured,  if  appHed  to  for  information,  is,  in  giving  such  information, 
impliedly  the  agent  of  the  party  insuring,  who  is  bound  by  his 
statements,  and  must  suffer  if  they  are  false,  although  he  is  not 
acquainted  with  the  life  insured,  and  although  the  agent  of  the  in- 
surance-office undertakes  to  do  all  that  is  required  by  his  office  (/). 
But  the  life  and  referees  are  not  always  the  agents  of  the  person 
insuring  the  life,  and  where  they  are  not,  their  false  representa- 
tions will  not  avoid  the  policy  (g).  In  a  case  where  the  con- 
ditions required  a  declaration  of  the  state  of  the  health  of  the 
assured,  and  the  policy  was  to  be  valid  only  if  the  statements 
were  free  from  all  misrepresentation  and  reservation :  and  the  de- 
claration described  the  assured  as  resident  at  Fisherton  Anger  : 
whereas,  the  assured  was  then  a  prisoner  in  the  county  gaol  for 
Wilts,  there;  it  was  held,  that  it  was  a  question  for  the  jury, 

(c)  Stachpole  v.  Simon,  per  Lord  Mans-      the  jury  could  presume  that  the  plaintiffs 
~  i,  C.  J.,  H.  T.  1779,  Park,  932.  had  seen  the  prospectus,  and  effected  the 


{A)  Wheelton  v.  Hardisty,  27  L.  J.,  Q.  policy  on  the  faith  of  it.     26  L.  J.,  Q.  B 

B.  241.    In  this  case  the  plaintiffs  replied  265  ;  and  see  Wood  v.  Dwarris,  11  Exch. 

an  equitable  replication  that  the  policy  493  ;  S.  C.  25  L.  J.,  Exch.  129. 
was  effected  upon  the  faith  of  a  pro-  (e)  Zindenau  v.  Besborough,  8  B.  &  C. 

spectus  issued  by  the  defendants,  which  586,  cited  by  Parke,  B.,  in  WainwrigM 

stated  that  all  assurances  effected  with  v.  Bland,   1  Tyr.  &  Gr.  420.     See  also 

them  were  unquestionable,  unless  fraud  Jones  v.  The  Provincial  Insurance  Camp., 

was  practised  in  obtaining  them,  and  de-  26  L.  J.,  C.  P.  272. 
nying  fraud;  but  it  was  held  by  the  ma-  (/)  Hmreit  v.   Desbdrottgh,    5  Bingh. 

jority  of  the  judges  of  the  Queen's  Bench  503  ;  Foster  v.  Mentor,  3  E.  &  B.  62. 
that  the  proof  of  the  circulation  of  such  {g)  Wheelton  y.  Hardisty,  26  L.  J.,  Q. 

a  prospectus  was  no  evidence  from  whiph  B.  265. 
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whether  the  imprisonment  were  a  material  fact  and  ought  to  have 
been  communicated  Qi).  False  representation,  in  answer  to  parol 
questions  not  comprised  in  list  of  printed  questions,  will  avoid  the 
policy  {i).  Where,  however,  the  declaration  of  the  ^assured,  which 
formed  the  basis  of  the  insurance,  was,  that  he  was  not  aware  of 
any  disorder  tending  to  shorten  life ;  it  was  held,  ,that  this  referred 
not  merely  to  the  knowledge  of  the  assured  of  the  disorder,  but 
also  to  his  knowledge  that  it  tended  to  shorten  life ;  and  therefore, 
that  his  being  aware,  at  the  time  of  making  the  declai-ation  that 
he  had  certain  illnesses  which  did,  in  fact,  tend  to  shorten  life, 
he  not  knowing  that  they  had  such  tendency,  did  not  avoid  the 
policy  (i). 

It  is  not  to  be  concluded  that  a  disorder,  with  which  a  person 
is  afflicted  before  he  effects  an  insurance  on  his  life  is  a  disorder 
tending  to  shorten  life  within  the  meaning  of  the  declaration,  from 
the  mere  circumstance  that  he  afterwards  dies  of  it,  if  it  be  not  a 
disorder  which  generally  has  that  tendency,  as  where  the  disorder 
was  dyspepsy  (/c).  J.  S.  was  warranted  in  good  health  at  the  tinie 
of  making  the  policy.  In  an  action  on  the  policy,  it  -  appeared, 
that  in  consequence  of  a  wound  which  J.  S.  had  received  in 
battle  many  years  before,  and  which  had  occasioned  a  partial  re- 
laxation or  palsy,  he  could  not  retain  his  urine  or  fgeces.  This 
had  not  been  mentioned  to  the  insurer.  J.  S.  died  of  a  fever.  It 
was  proved  by  several  physicians  and  surgeons  that  the  wound  had 
not  any  connection  with  the  fevei",  that  the  want  of  retention  was 
not  a  disorder  that  shortened  life,  and  that  the  party  might,  not- 
withstanding, have  lived  to  the  common  age  of  man.  Lord  Maois- 
field  told  the  jury  that  the  only  question  was,  whether  the  party 
was  in  a  reasonable  good  state  of  health,  and  such  a  life  as  ought 
to  be  insured  on  common  terms.  The  jury,  upon  this  direction, 
found  a  verdict  for  the  plaintiff  (T).  A  warranty  that  the  party 
is  in  a  good  state  of  health  will  not  be,  falsified  by  showing  that 
he  was  troubled  with  spasms  and  cramps,  and  violent  fits  of  the 
gout  (m) :  aliter,  if  subject  to  spitting  of  blood,  consumptive  sympr 
toms,  &c.  (n).  Where  it  was  provided  that  if  any  circumstance 
material  to  the  insurance  should  not  have  been  truly,  sta-^ed,  or 
should  have  been  misrepresented,  or  if  any  fraud  should  have  been 
practised  on  the  insurers,  or  any  false  statements  made  to  them,' in 
or  about  the  effecting  of  the  insurance,  the  policy  should  be  null 
and  void,  and  all  monies  paid  by  or  on  behalf  of  the  insurer  on 
account  of  the  policy  should  become  forfeited  ;  it  was  held,  that  the 
policy  was  avoided  by  any  misstatement  or  misrepresentation  of  a 

{h)  Hugwnin  v.    Rayley,    6    Taunt.  (It)  Watson  v.  Mainwaring,.  4  Taunt. 

186.  763. 

(i)  WainvyrigU  v.  Bland,  1  Tyrw.  &  (I)  JRoss  v.  Bradshom,  1  Bl.  E.  312. 

Gr.  417.  (m)  Willis  v.  PooU,  at  N.  P.,  1780, 

.{})  Jones  V.  Ths  Provincial  Insurance  Marsh.  774,  3rd  ed. 
Oomp.,  26  L.  J.,  C.  P.  272.            ,  (»)  Geach  v.  Jngall,  14  M.  &  "W.  95, 
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material  fact,  whether  known  or  not  known  to  be  untrue  by  the 
party  making  it,  but  that  the  premiums  were  not  forfeited  unless 
the  statement  was  fraudulent  and  false  to  the  knowledge  of  the 
party  making  it ;  that  the  words  "  false  statements,"  taken  in  con- 
nection with  the  word  "  fraud,"  must  be  taken  to  mean  such  false 
statements  as  were  wilfully  false,  known  to  be  untrue  by  the  party 
making  them,  and  used  with  intent  to  deceive  and  perpetrate 
fraud  (o).  The  receipt  of  premiums  by  the  insurer,  after  a  know- 
ledge of  a  breach  of  the  conditions  of  the  policy  by  the  assured, 
will  operate  as  a  waiver  of  the  forfeiture  {'p). 

Where  there  is  no  express  provision  in  the  policy  that  in  the 
event  of  the  assured  dying  by  hig  own  hands  the  policy  shall 
become  void,  suicide  whilst  in  a  state  of  temporary  insanity  will 
not  avoid  the  policy,  but  suicide  whilst  in  a  sound  state  would 
vacate  it,  and  so  would  death  by  the  hands  of  justice,  or  in  a  duel. 

Horn  effected  a  policy  on  his  own  life  for  300Z.  The  policy  con- 
tained no  provision  that  the  assurance  should  be  void  in  case  of 
suicide.  Horn  committed  suicide  whilst  in  a  state  of  temporary 
insanity  : — Held  that  there  was  no  principle  of  public  policy  by 
which  the  policy  should  be  void  {q).  Fauntleroy  insured  his  life 
for  a  certain  sum  at  the  Amicable  Assurance  Office  in  1815.  In 
the  same  year  he  committed  a  forgery.  He  continued  to  pay  the 
annual  premium  on  the  amount  insured,  up  to  1824,  when  he  was 
apprehended  on  the  charge  of  forgery.  On  the  29th  of  October,  in 
the  same  year,  he  was  declared  a  bankrupt,  and  an  assignment  of 
his  property  was  made  to  the  defendants.  In  November  following 
Fauntleroy  was  executed.  It  was  adjudged  that  the  assignees 
were  not  entitled  to  recover  ;  Lord  Lyndhurst,  C,  observing,  that 
if  a  party  effected  an  insurance  for  life,  on  condition  that  the  sum 
insured  should  be  paid  in  case  of  suicide,  or  death  by  sentence  of 
the  law,  such  contract  would  be  void,  as  being  contrary  to  public 
policy,  by  taking  away  the  restraint  of  public  crimes ;  then  if 
such  condition  were  void  when  expressed,  on  what  principle  could 
it  be  sustained  if  it  had  no  other  foundation  than  a  mere  in- 
ference ?  (r). 

A  life  policy  of  insurance  contained  a  proviso  {inter  alia)  that  in 
case  "  the  assured  should  die  by  his  own  hands,  or  by  the  hands 
of  justice,  or  in  consequence  of  a  duel,"  the  policy  should  be  void. 
The  assured  threw  himself  into  the  Thames  and  was  drowned ; 
upon  an  issue  whether  the  assured  died  by  his  own  hands,  the  jury 
found  that  he  "  voluntarily  threw  himself  into  the  water,  knowing 

(o)   Anderson  v.  Fitzgerald,  4  H.  L.  J.,  C.  P.  289. 
Cas.  484.  to  30  L.  J.,  511,  Ch. 

{p)  Wingy.  Earmy,  23  L.  J.,  Chan.  (r)  Amicable  Assurance  Society  r.  JioU 
511  ;  and  see  aa  to  estoppel  by  the  con-  land  and  others,  D.  P.  July  9,  1830,  re- 
duct  of  the  insurers,  Simpson  v.  Tlie  Ac--  versingjudgmentof  M.  E.,  4  Bligh,  N.  S. 
cidental  Death  Insurance  Comp.,  26  L.  194 ;  2  Dow.  &  CI.  1. 
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at  the  time  that  he  should  thereby  destroy  his  life,  and  intending 
thereby  to  do  so  ;  but  that  at  the  time  of  committing  the  act  he 
was  not  capable  of  judging  between  right  and  wrong;"  it  was 
held  {Tindal,  C.  J.,  dissentiente),  that  the  policy  was  avoided,  as 
the  proviso  included  all  acts  of  voluntary  self-destruction,  and  was 
not  limited  by  the  accompanying  provisoes  to  the  acts  of.  felo- 
nious suicide  (s).  Life  policies  often  contain  a  condition  that  they 
shall  be  void  in  case  the  "  assured  should  die  by  his  own  hands,  or 
by  the  hands  of  justice,  or  in  consequence  of  a  duel,"  with  a  pro- 
viso that  "  if  any  third  party  have  acquired  a  bond  fide  interest 
therein  by  assignment,  or  by  legal  or  equitable  lien,  for  a  valuable 
consideration  or  as  security  for  money,  the  assurance  shall  never- 
theless, to  the  extent  of  such  interest,  be  valid  and  of  full  effect." 
This  proviso  is  perfectly  legal  (t).  The  assignees  of  a  bankrupt,  the 
assured,  are  not  third  parties,  &c.,  within  the  meaning  of  the 
proviso  (u). 

Where  a  policy  is  to  continue,  provided  that  the  assured  pay  the 
premium  within  twenty-one  days  of  its  falling  due,  this  does  not 
give  the  executors  the  right  to  pay  it  after,  his  death,  even  though 
tendered  within  the  twenty-one  days  (x). 

On  a  covenant  with  an  insurance  company  to  keep  up  a  policy 
in  their  office  as  security  for  money  lent  by  them,  the  policy 
having  been  dropped  after  the  first  year,  and  the  principal  sums 
and  interest  having  been  recovered  by  judgment,  the  measure  of 
damage  is  not  the  premiums  which  would  have  been  payable  to 
the  company  had  the  policy  been  kept  up,  but  the  real  amount  of 
injuiy,  if  any,  which  has  been  sustained,  either  through  th.e  loss 
of  the  security  or  the  expenses  incurred  in  effecting  another  insu- 
rance {y). 


XlV.  Insurance  against  Fire. 

By  this  contract  the  insurer,  in  consideration  of  a  certain  pre- 
mium received  by  him,  either  in  a  gross  sum,  or  by  annual  pay- 
ments, undertakes  to  indemnify  the  insured  against  any  loss  or 
damage  which  he  may  sustain  in  his  houses  or  other  buildings^ 
goods,  and  merchandize,  by  fire,  during  a  limitedperiod  of  time  {i). 

(s)  BorradaiU  v.  Hvmter,  6  M.  &  Gr.  metCs  Assurance  Comp.,  26  L.  J.,  C.  P. 
""'  ;  5  Soott,  N.  E.  418  ;  ace.  Clift  v.       169  ;  and  see  post,  p.  978,  9.  As  to  wliat 


.  3  C.  B.  476 ;  17  L.  J.,  C.P.  2.  amounts  to  a  payment  of  the  premiuin 

(t)  Moore  v.  Wolsey,  24  L.  J.,  Q.  B.  'between  two  insurance  companies  having 

40.  cross  accounts  with  each  other,  see  Prince 

(u)  Jackson  Y.-Forster,  1  E.  &  E.  463,  of  Wales  Assurance  Comp.  v.  Sardingi 

in  en-or.  27  L.  J.,  Q.  B.,  297. 

(x)  Simpson\.  The  Accidental  Death  In-  -   (y)  The  National  Assurance  Gomp.  v. 

swanee  Comp.,  26  L.  J.,  C.  P.  289.     See  Best,  27  L.  J.,  Exch.  19. 

also  Pritchard  7.  Merchants'  and  Trades-  , "  (a)  Marsh.  785,  3rd  eil. 
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A  policy  of  insurance  against  fire  is  a  contract  which  is  not  in  its 
nature  assignable  (a) ;  it  is  merely  a  special  agreement  with  the 
person  insuring  that  the  insurer  will  indemnify  him  against  such 
loss  or  damage  as  he  may  sustain.  The  policy,  however,  may,  and 
frequently  is,  assigned  with  the  consent  of  the  insurer.  It  is 
necessary  that  the  insured  should  have  an  interest  or  property  at 
the  time  of  insuring,  and  at  the  time  the  fire  happens ;  and  in 
cas6  of  loss,  the  insured  can  only  recover  to  the  extent  of  his 
interest,  insurances  against  fire  being  within  the  stat.  14  Geo.  III., 
c.  48  (h). 

The  contract  of  insurance  bei^jg  one  of  perfect  good  faith, 
if  the  assured  makes  a  wilfully  false  and  fraudulent  claim,  he 
forfeits  all  claim  and  cannot  recover  the  real  value  of  the  goods 
consumed  (c). 

The  Stat.  14  Geo.  III.  c.  78,  s.  83  (Party  Wall  Act),  where  the 
house  insured,  situate  within  the  limits  of  the  act,  is  burnt  down, 
gives  any  person  interested  a  right  to  insist  upon  the  insurance 
money  being  laid  out  in  rebuilding.  A.  bought  a  house  on  a  bad 
title  and  insured  ;  B.  recovered  in  ejectment,  but  before  posses- 
sion delivered,  the  house  was  burnt  down ;  it  was  held  that 
B.  had  a  right  to  insist  on  the  money  being  laid  out  in  re- 
building (d). 

The  form  of  the  policy  used  by  the  different  companies  is  nearly 
the  same.  The  principal  difference  consists  in  the  articles  of  the 
printed  proposals,  which  are  incorporated  by  reference  with  the 
policy,  and  a.re  to  be  considered  as  part  of  the  contract  (e).  By 
the  printed  proposals  of  a  fire  insurance  company  it  was  stipulated, 
"  that  the  insured  should  procure  a  certificate  of  the  minister,  &c. 
of  the  parish,  importing  that  they  knew  the  character  of  the  insured, 
&c. ;"  it  was  held  that  the  procuring  such  certificate  was  a  con- 
dition precedent  to  the  right  of  the  insured  to  recover ;  and  that 
supposing  the  minister,  &c.  had  wrongfully  refused  to  grant  such 
certificate,  it  would  not  vary  the  case,  the  rule  being  that  if  a  per- 
son undertake  for  the  act  of  a  stranger,  that  act  must  be  done  (/). 
The  policy  usually  provides  that  "  no  loss  or  damage  by  fire,  hap- 
pening by  any  invasion,  foreign  enemy,  or  any  military  or  usurped 
power  whatsoever,  will  be  made  good  by  the  insurer."  The  words 
"  usurped  power,"  in  the  proviso,  mean  an  invasion  from  abroad, 

(a)  Per  Lord  King,  Ch.,  in  lynch  y.  (d)  Pearce  v.  Waits,   B.  E.   Tiin.  20 

Dalzell,  3  Bro.  P.  C.  497,  but  in  TomUns'  Geo.  III.,   B.  P.  B.  97  ;  Dampier  MSS., 

Edit.  4  Bro.  P.  C.  431.  L.  I.  L. 

(5)  Per  Lord  Hardwiclce,  in  Tlie  Sad-  ie)  See  RoutUdge  v.  Burrell,  1  H.  BI. 

dlers'  Company  v.  Badcock,  2  Atk.  555.  254. 

See  the  statute  in  the  preceding  section,  (/)  WorsUyv.  Wood,  6  T^  R.  710.    See 

p.  971,  and  Marks  y.  Hamilton,  7  Exoh.  also  Oldman  v.  Bewicke,  2  H.  Bl.  577,  n., 

y23,  to  the  same  efFect. 

(c)  Britton  v..  The   Royal   Insurance 
Comp.,  15  L.  J.  73,  Willes,  J. 
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or  an  internal  rebellion,  not  the  power  of  a  common  mob  (g), 
The  Sun  Fire-office,  in  the  year  1727,  introduced  into  the  pre- 
ceding exception  the  words  "  civil  commotion,"  by  reason  of  which 
it  was  held,  that  the  office  was  not  liable  for  a  loss  sustained  by 
the  plaintiff,  whose  house  and  distillery  were  set  on  fire  by  the  mob 
during  the  riots  in  the  year  1780  (A).  If  a  person  who  is  not  a 
linen-draper,  insures  "his  stock  in  trade,  household  furniture, 
linen,  wearing  apparel,  and  plate,"  by  a  policy  against  fire,  this 
will  not  protect  linen-drapery  goods  subsequently  purchased  on 
speculation ;  and  the  word  linen.in.  the  policy  must  be  confined  to 
household  linen,  or  linen,  used  by  way  of  apparel  (i)..  A  person 
residing  abroad,  having  two  warehouses,  wrote  to  this  country  to 
effect  an  insurance  upon  one  of  them  only,  without  stating,  as 
was  the  fact,  that  a  house  nearly  adjoining  to  it  had  been  on 
fire  on  the  day  he  wrote,  and  that  there  was  danger  of  the  fire 
again  breaking  out.  The  fire  having  broken  out  again  on 
the  day  next  but  one  following,  and  consumed  the  warehouse ; 
it  was  held  that  this  was  a  material  concealment,  although 
the  letter  was  written  without  any  fraudulent  intention  (j).,  A 
policy  of  insurance  (against  fire)  was  effected  on  the  stock  and 
utensils  of  a  sugar-house,  the  different  stories  of  which  were 
heated  by  a  chimney  running  up  to  the  top.  By  the  negligence 
of  the  plaintiff's  servants,  in  omitting  to  open  the  register,  the  heat 
was  considerably  increased,  by  means  of  which  large  quantities  of 
the  sugar  were  spoiled ;  but  no  damage  was  occasioned  to  anything 
but  the  sugar,  and  no  greater  fire  existed  than  on  ordinary  occasions ; 
it  was  held  that  this  was  iiot  a  loss  by  fire  within  the  policy  (/c). 
In  a  policy  of  insurance  against  loss  by  fire,  from  half  a  year  to 
half  a  year,  the  insured  agreed  to  pay  the  premium  half  yearly, 
"  as  long  as  the  insurers  should  agree  to  accept  the  same,"  within 
fifteen  days  g,fter  the  expiration  of  the  former  half  year ;  and  it 
was  also  stipulated,  that  no  insurance  should  take  place  until  the 
premium  was  actually  paid  :  a  loss  happened  within  fifteen  days 
after  the  end  of  one  half  year,  but  before  the  premium  for  the  next 
was  paid ;  it  was  held  that  the  insurers  were  not  liable,  though 
the  insured  tendered  the  premium  before  the  end  of  the- fifteen 
days,  but  after  the  loss  {I).     By  a  policy  under  seal,  referring  to 

(g)  Drinkwater  v.  London  Assurance  (i)  Watchorn  v.  Zangford,   3  Campb. 

Comp.,  2  Wils.  363;  Wilmot,  282,  S.  0.  422. 

An  assurance  company  having  paid  a  loss  (j)  Sufe  v.  Turner,  6  Taunt.  338  ;  2 

occasioned   by  riots,  may  recover  back  Marsh.  Hep;  46,  S.  0. 

such  loss  in  an  action  against  the  hundred  (Tc)  Austin   and   anoflier   v.    Srewe, 

suing  in  the  name  and  with  the  consent  Holt's  N.  P.  C.  126,  C.  B.,  Gibhs,  C.  J., 

of  the  insured.   Masmiv.  Sainsbm'y,'E.2i  and  afterwards  confirmed  by  the  court, 

Geo.  III.  B.  E.,  Marsh.  796  (3rd  ed.)  Be-  6  Taunt.  436  ;  4  Campb.  360,  S.  P. 

cognized  in  Clarke  v.  The  Inlidbitanis  of  (I)  Tarleton  v.  Staniforth,  5  T.  R.  695. 

Blithmg,  2  B.  &  C.  254,  and  in  Yates  v.  Judgment  affirmed  in  Exch.  Chamb.,  1 

Whyte,  4  B.  N.  C.  272.  B.  &  P.  471 ;  and  see  Simpson  v.  The 

(7i)  Lomgdale  v.   Mason,   Park,   657;  Accidental  Death  In^ii/rance  Comp.,  26  L. 

Marsh.  689.  J.,  C.  P.  289,  ante,  p.  976,  where  Tarle- 
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certain  printed  proposals,  a  fire-office  insured  the  defendant's 
premises  from  11th  of  November,  1802,  to  25th  of  December, 
1803,  for  a  certain  premium,  which  was  to  be  paid  yearly  on  each 
25th  of  December,  and  the  insurance  was  to  continue  so  long  as 
the  insured  should  pay  the  premium  at  the  said  times,  and  the 
office  should  agree  to  accept  it.  By  the  printed  proposals  it  was 
stipulated,  that  the  insured  should  make  all  future  payments  an- 
nually, at  the  office,  within  fifteen  days  after  the  day  limited  by 
the  policy,  upon  forfeiture  of  the  benefit  thereof,  and  that  no  in- 
surance was  to  take  place  till  the  premiums  were  paid ;  and  by  a 
subsequent  advertisement  (agreed  to  be  taken  as  part  of  the  policy), 
the  office  engaged  that  all  person*  insured  there,  by  policies  for  a 
year  or  more,  had  been  and  should  be  considered  as  insured  for 
fifteen  days  beyond  the  time  of  the  expiration  of  their  policies  ;  it 
was  held,  notwithstanding  this  latter  clause  (the  insured  having, 
before  the  expiration  of  the  year,  had  notice  from  the  office  to  pay 
an  increased  premium  for  the  year  ensuing,  or  otherwise  they 
would  not  continue  the  insurance,  and  the  insured  having  refused 
to  pay  such  advanced  premium),  that  the  office  was  not  liable  for 
a  loss  which  happened  within  fifteen  days  from  the  expiration  of 
the  year  for  which  the  insurance  was  made  ;  though  the  insured, 
after  the  loss,  and  before  the  fifteen  days  expired,  tendered  the  full 
premium  which  had  been  demanded  :  for  the  effect  of  the  whole 
contract,  &c.  taken  together  was  only  to  give  the  insured  an  option 
to  continue  the  insurance  or  not,  during  fifteen  days  after  the  expi- 
ration of  the  year,  by  paying  the  premium  for  the  year  ensuing, 
notwithstanding  any  intervening  loss,  provided  the  office  had  not, 
before  the  end  of  the  year,  determined  the  option,  by  giving  notice 
that  they  would  not  renew  the  contract  (m).  In  covenant  against 
the  defendants,  who  were  members  of  the  Sun  Fire-office,  a  tender 
was  pleaded  and  money  paid  into  court,  under  the  19  Geo.  II. 
c.  37,  s.  7.  It  was  objected,  that  the  statute  did  not  extend  to 
insurances  against  loss  by  fire  ;  but  the  court  overruled  the  objec- 
tion, on  the  ground  that  the  statute  was  not  necessarily  confined 
to  marine  insurances ;  that  it  ought  to  be  construed  as  extensively 
as  the  mischief,  and  there  was  as  much  reason  to  have  money  paid 
into  court  on  a  fire  insurance  as  on  any  other  (n). 

Upon  an  insurance  against  fire  there  is  an  implied  engagement 
that  the  assured  will  not  afterwards  alter  the  premises,  so  that 
they  no  longer  agree  with  the  description  of  them  in  the  policy, 
and  so  that  thereby  the  risk  and  liability  of  the  insurer  is  in- 
creased.    Thus,  the  converting  the  house  insured  from  a  house 

ton  V.  Staniforth,  and  Salvin  v.  James,  ridan  v.  Phoenix  Life  Assurance,  Cmivp., 

are  commented  upon.   See  also  Pritchard  28  L.  J.,  Q.  B.  94,  in  error. 

V.  Merchants'  and  Traders'  M.  L.  Ass.  (m)  Salvin  v.  James,  6  East,  571. 

y,  27  L.  J.,  C.  P:  169;  and  She-  (n)  Solomon  v.  BemcJee,  2  Taunt.  317. 
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composed  of  two  stories  into  a  house  composed  of  three  stories, 
avoids  the  poHcy  (o). 

Insurance  on  a  granary  with  a  kiln  for  drying  corn  attached. 
By  the  third  condition  of  the  policy  it  was  stated,  that  the  trades 
carried  on  in  the  insured  premises  should  be  accurately  described, 
and  if  a  kiln  os  any  process  of  fire  had  been  used  and  not  noticed  in 
the  policy,  the  policy  was  to  be  void  ;  and  by  another  condition,  it 
was  stated  that  if  the  risk  to  which  the  insured  premises  were  ex- 
posed should  be  by  any  means  increased,  notice  was  to  be  given  to  the 
office,  and  allowed  by  indorsement  on  the  policy.  A  cargo  of  bark 
having  sunk  near  the  premises  of  plaintiff,  who  was  the  insurer,  he 
allowed  the  bark  to  be  dried  at  his  kiln,  gratis;  and  in  conse- 
quence of  the  fire  at  the  kiln  during  this  process,  which  lasted 
three  days,  the  premises  were  burnt  down.  In  an  action  against 
the  insurance  office,  the  jury  having  found  that  drying  bark  was 
a  more  dangerous  trade  than  drying  corn ;  it  was  held,  first,  that  a 
user  of  the  corn  kiln  for  a  different  purpose  from  that  intended  at 
the  time  of  making  the  policy,  was  not  a  misdescription  or  omission 
within  the  meaning  of  the  third  condition  :  secondly,  that  a  single 
user  of  the  corn  kiln  as  a  bark  kiln,  gratis,  was  not  such  an  altera- 
tion or  increase  of  risk  as  required  notice  to  be  given  to  tlie  office; 
thirdly,  that  the  two  conditions  taken  together  did  not  amount  to 
a  warranty  that  the  plaintiff  would  not  use  the  kiln  for  other 
purposes  than  drying  corn;  fourthly,  that  although  the  fire  was 
occasioned  by  the  negligence  of  the  assured  himself,  he,  not  being 
guilty  of  fraud,  might  recover  ( p).  It  appears  upon  general  prin- 
ciples, that  a  policy  of  insurance  is  not  rendered  void  by  an  altera- 
tion in  the  use  to  which  the  premises  are  put  after  the  execution 
of  the  policy  (g). 

The  profits  of  a  business  may  be  insured,  qua  proiits,  but  not 
under  a  general  description,  as  "  interest  in  the  inn  and  offices  "  if). 

(,o)  SilUrn  v.    TJiomton,    3  E.   &   B.  Lewis,   8  Excli.   617  ;  22  L.  J.,  Excli. 

882  ;    23  L.  J.,  Q.  B.  368.  238  ;  and  SloJces  v.  Cox,  26  L.  J.,  Exch. 

(p)  Shaw  T.  koiherds  aiid  otiiers,  1  Nov.  113. 

&  P.  279  ;  6  A.  &  E.  75.  (r)  In  re  Wright  and  Pole,  1  A.  &  E. 

iq)  Per  Tindal,  C.  J.,  in  Pirov.  Head,  621  ;  3  Nev.  &  M.  819. 
6  Scott's  N.  E,,  1001.     But  see  Glen  v. 
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LIBEL. 

I.  Of  the  Nature  of  a  Libel,  and  in  what  Cases  an  Ac- 
tion may  he  maintainedfor  this  Injury .         .         .     981 

II.  Of  the  Declaration  and  Pleas 990 

IIL  Of  the  Evidence 995 


I.  Of  the  Nature  of  a  Libel,  and  in  tvliat  Cases  an  Action 
may  be  maintained  for  this  Injury. 

A  LIBEL  is  a  malicious  defamation  expressed  in  printing  or 
writing,  or  by  signs,  pictures,  &c.,  tending  to  injure  the  reputation 
of  another,  and  thereby  exposing  such  person  to  public  hatred, 
contempt,  or  ridicule  {a).  "  If  any  man  deliberately  or  maliciously 
publishes  anjrthing  in  writing  concerning  another,  which  renders 
him  ridiculous,  or  tends  to  hinder  mankind  from  associating  or 
having  intercourse  with  him,  an  action  lies  against  such  pub- 
lisher "  (6).  An  action  on  the  case  is  maintainable  against  any 
person  who  falsely  and  maliciously  publishes  any  libel  against 
another,  or  against  a  corporation  aggregate,  if  the  libel  is  published 
by  their  order  (c).  So  an  action  is  maintainable  by  a  coi-poration 
against  a  shareholder  for  a  libel  (d).  Where  the  natural  tendency 
and  import  of  the  language  used  in  the  publication,  is  to  defame 
and  injure  another,  it  is  a  libel,  and  actionable ;  for  the  law  will 
presume,  that  the  defendant,  by  publishing  it,  intended  to  produce 
that  injury  which  it  was  calculated  to  effect.  In  such  case,  the 
judge  ought  to  direct  the  jury,  that  it  is  malicious  (e),  ahd  not 
leave  it  as  a  question  to  the  jury  to  say,  whether  the  defendant 
intended  to  injure  the  plaintiff:  for  every  man  must  be  pre- 
sumed to  intend  the  natural  and  ordinary  consequences  of  his  own 
act  (/) ;  in  other  words,  where  the  imputations  are  false  in  fact,  or 

(a)  Digby  v.   Thompson,  4  B.  &  Ad.       Co.,  27  L.  J.,  Q.  B.  229. 

821 ;  1  Nev.  &  M.  485.  {d)  Metropolitan  Saloon  Omnibus  Co. 

(b)  Per  Wilinot,  C.  J.,  2  "Wils.   403.       v.  Hawkins,  4  H.  &  M.  87. 
See  also^er  Bathurst  aud  Gould,  JJ.,  in  (c)  See^osi,  p.  987. 

a.  C. ;  WakUy  v.  Healey,  7  C.  B.  591  ;  (/)  Haire  v.   Wilson,  9  B.  &  C.  643  ; 

and  Cheese  v.  Scales,  10  M.  &  W.  488.  Fisher  v.  Clement,  10  B.  &  C.  472.     See 

(c)  Whitfield  v.  The  South  Eastern  Rail.      £rmnage  v.  Prosser,  4  B.  &  C.  247. 

VOT,.  II.  Q. 
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without  justifiable  occasion,  the  law  implies  malice  (g).  As  there 
is  a  difference  between  the  malignity  and  injurious  consequences 
of  slanderous  words  spoken  or  written,  the  one  being  sudden  and 
fleeting,  the  other  permanent,  deliberate,  and  disseminated  with 
greater  ease ;  many  words,  which,  if  spoken,  would  not  be  action- 
able, are  actionable  if  published  in  the  way  of  libel  (h).  In 
Bradley  v.  Methwyn  {%),  which  was  an  action  on  the  case  for  a 
libel,  Lord  Hardwiche,  0.  J.,  observed,  that  "  the  present  case  is 
not  for  words,  but  for  a  libel,  in  which  the  rule  is  different ;  for 
some  words  may  be  actionable,  or  prosecuted  by  way  of  indict- 
ment, if  reduced  into  writing,  which  would  not  be  so,  if  spoken 
only.  For  the  crime  in  a  libel  does  not  arise  merely  from  the 
scandal,  but  from  the  tendency  which  it  has  to  occasion  a  breach 
of  the  peace,  by  making  the  scandal  more  public  and  lasting,  and 
spreading  ib  abroad ;  which  was  so  determined  in  this  court,  in  the 
case  of  King  v.  Oriffin,  Hil.  7  Geo.  II."  This  subject  was  much 
discussed  in  Thorley  v.  Sari  of  Kerry  (j),  where  a  defamatory 
writing,  imputing  hypocrisy  to  the  earl,  and  that  he  used  religion 
as  a  cloak  for  unworthy  purposes,  was  held  to  be  actionable ;  Sir 
James  Mansfield,  who  delivered  the  judgment,  observing,  that  he 
was  bound  by  the  later  authorities,  although  the  distinction  between 
speaking  and  writing  was  not  to  be  found  in  Eolle's  Abridgement, 
or  the  earlier  editions  of  Comyns'  Digest.  Hence  the  word 
swindler,  if  spoken  of  another  (unless  it  be  spoken  in  relation  to  his 
trade  or  business)  is  not  actionable  (Jc)  ;  but  if  it  be  published  in 
the  way  of  libel,  it  is  actionable  (Z).  Hence,  also,  the  publication 
of  a  letter  containing  some  verses,  in  which  the  plaintiff  was  called 
an  itchy  old  toad,  was  deemed  a  libel  (m).  So  the  publication  of  a 
tetter,  in  which  the  plaintiff  was  stated  to  be  one  of  the  most  infer- 
nal villains  that  ever  disgraced  human  nature,  has  been  held  action- 
able, without  proof  of  special  damage  (n). 

A  fair  and  candid  comment  on  a  place  of  public  entertainment,  in 
a  newspaper,  is  not  a  libel  (o).  So  a  dispute  between  an  incumbent 
and  a  churchwarden  as  to  the  use  of  the  vestry  room  is  a  lawful 
subject  of  public  comment  (j9).  So  a  fair,  temperate,  and  reason- 
able criticism  on  the  buildings  of  an  architect,  is  not  libellous,  how- 
ever mistaken  in  point  of  taste  the  opinion  may  be,  or  however 
unfavourable  to  the  merits  of  the  architect  (g).     In  like  manner,  a 

{g)  Darby  v.   OibseUy,  1  H.  &  N.  1  ;  (m)  VilUrs  v.  MonsUy,  2  Wils.  403. 

Stuart  V.  Lovell,  2  Stark.  93.  As  to   whether  such  words,  if  spoken 

(A)  Austin  V.  Culpepper,  2  Show.  314  ;  only,  would  be  actionable,  see  Com.  Dig. 

King  v.   Lake,  Hardr.  470.     Per  Hale,  Action  on  the  case  for  Defamation,  D.  28 

C.  B.  and  29 ;  Bloodsworth  v.  Gray,  8  Scott, 

(j)  B.  K.  10  Geo.  II.  MSS.  N.  E.  9  ;  7  M.  &  G.  334. 

0)  4  Taunt.  355.     The  action  was  a  (n)  Bell  v.  Stone,  1  B.  &.  P.  331. 

common  action  on  the  case,  not  an  action  (p)  Dibdin  v.  Swan,  1  Esp.  K  P.  C. 

for  scandalum  magnatum.  28,  Kenyan,   0.  J.  ;  and  see  Bignell  v. 

(k)  Saville  v.  Jardine,   2  H.  Bl.  531.  Buzzard,  3  H.  &  N.  217. 

Sse  Wilbt/ V.  Blston,  8  0.  B.  142.  (p)  Kelley v.  TinUy,  mj.3.,Q.B,255. 

(I)  J' Anson  v.  Stuart,  1  T.  E.  748.  (q)  Soane  v.  Knight,  M.  &  Malk.  74. 
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comment  upon  a  literary  production,  exposing  its  follies  and  errors, 
and  holding  up  the  author  to  ridicule,  will  not  be  deemed  a  libel, 
provided  such  comment  does  not  exceed  the  limits  of  fair  and 
candid  criticism,  by  attacking  the  character  of  the  writer,  uncon- 
nected with  his  publication :  and  a  comment  of  this  description 
every  one  has  a  right  to  publish,  although  the  author  may  suffer  a 
loss  from  it.  Such  a  loss  the  law  does  not  consider  as  an  injury : 
it  is  a  loss  which  the  party  ought  to  sustain,  inasmuch  as  it  is  the 
loss  of  fame  and  profits  to  which  he  was  not  fairly  entitled  (r). 
A  writer  in  a  public  periodical  has  no  other  right  than  that  of  any 
other  person  of  freely  discussing  the  public  acts  or  writings  of 
another,  and  he  is  not  "  privileged "  in  the  proper  sense  of  the 
word.  If,  therefore,  an  article  m  a  newspaper  commenting  on 
public  acts  or  writings  contain  imputations  of  sordid  motives,  the 
bond  fide  belief  of  the  writer  that  the  imputations  are  well  founded 
will  afford  no  defence  to  an  action  for  libel,  unless  the  acts  or  writ- 
ings themselves  afford  a  reasonable  ground  for  such  imputation. 
The  belief  must  not  only  be  honest,  but  well  founded  (s).  So  if  a 
person,  under  the  pretence  of  criticising  a  literary  work,  defames 
the  private  character  of  the  author,  and  instead  of  writing  in  the 
spirit,  and  for  the  purpose,  of  fair  and  candid  discussion,  travels 
into  collateral  matter,  and  introduces  facts  not  stated  in  the  work, 
accompanied  with  injurious  comments  upon  them,  such  person  is  a 
libeller,  and  liable  to  an  action  (t).  So  where  defendant  published 
of  a  painting,  publicly  exhibited,  that  it  was  a  mere  daub,  with 
other  strong  terms  of  censure ;  it  was  held,  that  it  was  a  question 
for  the  jury,  whether  it  was  a  fair  and  temperate  criticism,  or  only 
a  vehicle  of  personal  malignity  towards  the  plaintiff  (u).  An  adver- 
tisement in  a  public  paper,  strongly  reflecting  upon  the  character 
of  an  individual  who  has  been  declared  bankrupt,  is  libellous, 
although  published  with  the  avowed  intention  of  convening  a 
meeting  of  the  creditors  for  the  purpose  of  consulting  upon  the 
measures  proper  to  be  adopted  for  their  own  security,  if  the  legal 
object  might  have  been  attained  by  means  less  injurious  (v). 
■  It  may  now  be  considered  as  fully  established  that  faithful  and 
fair  reports  of  the  proceedings  of  courts  of  justice  are  privileged, 
and  that  for  the  publication  of  such  reports  the  publishers  are 
neither  criminally  nor  civilly  responsible  (x),  for  the  general  advan- 

(r)  Carr  v.   Hood,  1  Campb.  355,  n.,  &  P.  631. 

ElUnhorough,  C.  J.  ;  M'Leod  v.  WakUy,  (u)  Thompson  v.  Shackdl,  M.  &  Malt. 

3  C.  &.  P.  311.    Qucere,  whether  sermons  187,  Best,  C.  J.     See  Greeti  v.  Chapman, 

preached  in  a  church,  but  not  published,  4  B.  N.  C.  92. 

are  the  lawful  subject  of  such  public  com-  (v)  Browne  v.  Croome,  2  Stark.  N.  P. 

meut.     GathercoU  v.  Miall,  15  M.  &  W.  C.  297. 

319.                                    ,  (x)  Curnj  v.  Walter,  1  B.  &  P.  525  ; 

(s)  Campbell  v.  Spottimoode,  3  B.  &  S.  but  see  1  M.  &  S.   279,   281 ;  Smith  v. 

769  ;  32  L.  J.,  Q.  B.  185.  Scott,  2  C.  &  K.  580;  Hoarey.  SilverlocJc, 

(t)  Nightingale  v.   StocMale,   London  9  C.  B.  20 ;  Wason  v.   Walter,  L.  E., 

Sittings  after  H.  T.  49  Geo.  III.,  Bllen-  3  Q.  B. 
lorough,  C.  J.  ;  Fraser  v.  Berkeley,  7  C. 
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tage  to  the  country  ia  having  such  proceedings  made  public  more 
than  counterbalances  the  injury  to  individuals  {y).  It  must  not, 
however,  be  taken  for  granted,  that  the  pixblication  of  every  matter 
■which  passes  in  a  court  of  justice,  however  truly  represented,  is, 
under  all  circumstances,  and  with  whatever  motive  published,  jus- 
tifiable ;  that  doctrine  must  be  taken  with  grains  of  allowance.  "  It 
often  happens  that  circumstances  necessary  for  the  sake  of  public 
justice  to  be  disclosed  by  a  witness  in  a  judicial  inquiry,  are  very 
distressing  to  the  feelings  of  individuals,  on  whom  they  reflect ;  and 
if  such  circumstances  were  afterwards  wantonly  published,  I  should 
hesitate  to  say,  that  such  unnecessary  publication  was  not  libellous, 
merely  because  the  matter  had  been  given  in  evidence  in  a  court  of 
justice  "(2:).  Hence  a  highly-coloured  account  of  such  proceedings 
mixed  up  with  insinuations  o'f  perjury  cannot  be  justified  (a)  ;  nor 
can  a  statement  of  the  circumstances,  given  as  from  the  mouth  of 
counsel,  instead  of  being  accompanied  or  con-ected  by  the  evi- 
dence (6) ;  for  "it  does  not  follow,  that  because  a  counsel  is  privi- 
leged as  to  what  he  delivers  in  a  court  of  justice,  a  publisher  may 
circulate  his  expressions  in  a  printed  paper"  (c).  Nor  is  it  lawful 
to  publish  even  a  correct  account  of  the  proceedings  of  a  court  of 
justice,  or  of  a  preliminary  inquiry  before  a  magistrate,  if  such 
account  contain  matter  of  a  scandalous,  blasphemous,  or  indecent 
nature  (d),  or  if  they  comprise,  or  are  accompanied  by,  disparaging 
observations  made  by  any  person  other  than  one  whose  duty  called 
upon  him  to  make  them  (e).  The  privilege  possessed  by  reporters 
of  the  proceedings  in  a  court  of  justice  extends  to  the  writers 
of  law  books  citing  those  reports,  provided  they  use  reasonable 
care  and  diligence  to  secure  correctness  in  such  citation  (/).  The 
privilege  is  not  confined  to  the  proceedings  of  the  superior  courts ; 
"  on  such  a  question  the  dignity  of  the  court  cannot  be  regarded, 
and  we  must  look  only  to  the  nature  of  the  alleged  judicial  pro- 
ceeding which  is  to  be  reported.  For  this  purpose,  no  distinction 
can  be  made  between  a  court  of  pie  poudre  and  the  House  of 
Lords  sitting  as  a  court  of  justice  "  (g).  But  if  magistrates,  "  while 
occupying  the  bench  from  which  magisterial  business  is  usually' 
administered,  under  pretence  of  giving  advice,  publicly  hear  slan- 
derous complaints,  over  which  they  have  no  jurisdiction,  although 
their  names  may  be  in  the  commission  of  the  peace  ;  a  report  of 
what  passes  is  as  little  privileged  as  if  they  were  illiterate  mechanics 

(y)  B.  V.  Wright,  1  M.  &  S.  298,  per  (e)  Ddegalv.  Sighley,3B.  N.  C.  950, 

Lawrence,  J. ;  aco.  Levns  v.  Levy,  27  L.  and  4  B.  N.  C.  114;  Andrews  v.  Chap- 

J.,  Q.  B.  282  ;  and  Wasonv.  Walter,  L.  E.,  man,  3  C.  &  K.  286  ;  Zewis  v.  Clement, 

3  Q-  B.  3  B.  &.  A.  702  ;  Zewns  v.  Levy,  27  L.  J., 

<s)  Stiles  V.  Nokes,   7  East,  493,  per  '  Q.  B.  282. 

Lord  EUenborough.  (/)  Per  Coclcburn,   C.  J.  ;   Blake  v. 

(«)  I^i'^-  Stevens,  11  L.  J.  (N.  S.),  543. 

(5)  Saunders  v.  Mills,  6  Bingh.  213.  {g)  Lewis  v.  Levy,  judgment  of  Lord 

(c)  Per  Parke,  J.,  10  Bingh.  525  ;  4  M.  Campbell,  C.  J.  ;  27  L.  J.,  Q.  B.  282, 

&  So.  407.  and  see  Duncan  v.  Thwaites,  3  B.  &  C. 

{d)  R.  y.  Mary  Carlile,  3  B.  &  A.  107.  536. 
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assembled  in  an  alehouse  "  Qi).  It  was  formerly  considered  that 
ex  parte  proceedings  were  exempted  from  the  operation  of  the 
rule  relating  to  the  publication  of  the  proceedings  of  courts  of 
justice  (i).  Lord  Campbell  declined,  however,  to  lay  down  for  law, 
that  the  publication  of  such  preliminary  inquiries  was  universally 
unlawful,  although  he  refused  to  lay  down  that  such  publication 
was  universally  lawful  (j) ;  but  it  would  seem  on  general  principles 
that,  generally,  if  fairly  and  honestly  reported,  such  proceedings 
are  protected  (/c),  unless  they  contain  matter  of  so  indecent  or 
blasphemous  a  nature  as  that, the  publication  would  be  detrimental 
to  the  public  interests. 

The  grounds  of  exemption  fron»legal  liability  for  the  publication 
of  the  proceedings  of  courts  of  justice  apply  equally  to  the  publi- 
cation of  parliamentary  proceedings.  Hence  a  full  and  faithful 
report  of  a  parliamentaiy  debate  is  privileged.  "  The  analogy 
between  the  case  of  the  reports  of  proceedings  in  courts  of  justice 
and  those  of  proceedings  in  Parliament  being  complete,  all  the 
limitations  placed  on  the  one  to  prevent  injustice  to  individuals 
will  necessarily  attach  to  the  other.  A  garbled  or  partial  report, 
or  of  detached  parts  of  proceedings  published  with  intent  to  injure 
individuals,  will  equally  be  disentitled  to  protection.  Our  judg- 
ment will  in  no  way  interfere  with  the  decision  that  the  publi- 
cation of  a  single  speech  for  the  purpose  or  with  the  effect  of 
injuring  an  individual  will  be  unlawful,  as  was  held  in  the  cases  of 
B.  V.  Lord  Abingdon  (l),  and  R.  v.  Creevey  (m) ;  at  the  same  time 
we  are  disposed  to  agree  with  what  was  said  in  Davison  v. 
Duncan  (n),  as  to  such  a  speech  being  privileged  if  bond  fide 
pubhsbed  by  a  member  for  the  information  of  his  constituents"  (o). 
The  privilege  does  not  extend  to  the  proceedings  of  a  public  meet- 
ing, even  though  called  to  petition  Parliament  {p). 

In  the  celebrated  case  of  Stoclcdale  v.  Hansard  (q),  it  was  held, 
that  it  was  no  defence  in  law  to  an  action  for  publishing  a  libel, 
that  the  defamatory  matter  was  part  of  a  document,  which  was,  by 
order  of  the  House  of  Commons  laid  before  the  House,  and  which 
was  afterwards,  by  order  of  the  House,  printed  and  published  by 
defendant;  and  that  the  House  of  Commons  had  heretofore 
resolved,  declared,  and  adjudged,  "  that  the  power  of  publishing 
such  of  its  reports,  votes,  and  proceedings,  as  it  shall  deem  neces- 
sary or  conducive  to  the  public  interest,  is  an  essential  incident  to 
the  constitutional  functions  of  Parliament,  more  especially  to  the 
Commons  House  of  Parliament  as  the  representative  portion  of  it." 

(h)  Ibid.                           ■  ("■)  2  E.  &  B.  229. 

(i)  Duncan  v.    Thwaiics,    3   B.  &  C.  (o)  Per    Oockbum-,    C.   J.,    Wason    v. 

555  Waller. 

(j)  Lewis  V.  Levy,  27  L.  J.,  Q.  B.  282.  ( p)  Davison  v.  Duncan,  7  E.  &  B.  229  ; 

(i)  Wasrni  v.  Walter,  L.  B.,  3  Q.  B.  26  L.  J.,  Q.  B.  104  ;  Hearne  v.  Stowell, 

(I)  1  Esp.  226.  12  A.  &  E.  719. 

<OT)  l£&S.  273.  (<?)9A.  &E.  1. 
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Ou  demurrer,  to  a  plea  suggesting  such  a  defence,  a  court  of  law 
is  competent  to  determine  whether  or  not  the  House  of  Commons 
has  such  privilege  as  will  support  the  plea.  S.  G.  The  consequences 
resulting  from  the  foregoing  decision  belong  rather  to  history  than 
to  a  work  of  this  kind :  it  is  sufficient  to  state  that  (as  on  all  similar 
occasions)  the  authority  of  the  law  prevailed ;  and,'  the  legislature 
having  interposed,  it  was,  by  stat.  3  &  4  Vict.  c.  9,  enactedj  "  that 
all  proceedings,  criminal  or  civil,  against  any  person  for  the  publi- 
cation of  any  report,  paper,  votes  or  proceedings,  iinder  the  authority 
of  either  House  of  Parliament,  shall  be  stayed,  by  bringing  before 
the  court  or  judge  a  certificate,  under  the  hand  of  the  Chancellor, 
or  of  the  Speaker  of  the  House  of  Commons,  to  the  effect  that  such 
publication  is  by  order  of  either  House  of  Parliament,  together 
with  an  afiidavit  verifying  such  certificate." 

A  libel  reflecting  contemptuously  on  the  proceedings  of  a  court, 
published  while  the  court  is  not  sitting,  may  be  punished  by  im- 
mediate commitment  (r). '  I 

If  a  report  made  by  a  medical  officer  of  health  to  a  vestry' board 
in  pursuance  of  a  local  management  act  coiitains  libellous  matter, 
a  newsp&.per  proprietor  is  not  privileged  in  publishing  it,  though 
without  any  comment  (s). 

A  false  or  scandalous  matter  contained  in  a  petition  to  a  com- 
mittee of  Parliament,  or  in  articles  of  the  peace  exhibited  to  justices 
of  the  peace,  or  in  any  other  proceeding  in  a' regular  court  of  justice, 
will  not  make  the  complaint  amount  to  a  libel't^),  even  though  it 
be  alleged  that  the  defendant  acted  falsely,  maliciously,  and  without 
reasonable  or  probable  cause  (u).  So,  fairly  to  comment  on  a 
petition,  which  has  been  presented  to  the  House  of  Commons^  is 
not  libellous  (x). 

The  principles  and  authorities  upon  which  the  doctrine  of  pri- 
vileged communication  rests  (y),  have  been  much  canvassed  in 
several  recent  .cases,  in  one  of  which  the  following  legal  canon  is 
adopted:  "A  communication  made  bond  fide  upon  any  subject- 
matter  in  which  the  party  communicating  has  an  interest,  or  in 
reference  to  which  he  has  a  d/uty  (z),  is  privileged,  if  made  to  a 
person  having  a  corresponding  interest  or  duty,  although  it  contain 
criminatory  matter  which,  without  this  privilege,  would  be  slan- 
derous and  actionable  "  (a).  And  this,  it  would  seem,  also  applies 
where  the  communication  is  made  to  a  person  not  in  fact  having 

(r)  In  re  Crawford,  13  Q.  B.  613.  {y)  See  notes  to  ZaJce  v.  King,  I  "Wms. 

(s)  Pophamv.'  Pickburn,  7  H.  &  W.  Saund.  130,  rnidipost,  tit.  Slaruier. 

891  ;  31  L.  .!.,  Ex.  133.  (s)  It  may  be  either  a  moral  or  legal 

(t)  1  Hawk.  B.  1,  c.  73,  a.  8 ;  MouUon  dutv.   Per  Parke,  B.,  in  Toogood  v.  Spy- 

V.  Clapham,  B.  R.  E.  15  Car.  I.,  Sir  "W.  ring,  1  C.  M.  &  R.  193. 

Jones,  431 ;  March.  20,  S.  O. ;  Doyle  v.  {a)  Judgment  in  Harrison  v.  Bush,  5 

ffSoherty,  Car.  &  M.  418.  E.  &  B.  348  ;  SummerviUe  y.  Hawkins, 

{u)  Revis  V.  Smith,  18  C.  B.  127.  10  C.  B.  583  ;  Toogood  v.  Spyring,  1  0. 

\x)  Dimnev.  Aiiderson,  Ey.  &  M.  287.  M.  &  E.  181. 
See  also  3  Bingh.  88.    ' 
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such  interest  or  duty,  but  who  might  reasonably  be,  and  is  supposed 
to  have  such  interest  or  duty  (b).  "  Defamatory  words  are  primd 
facie  maUcious  :  some  occasions  rebut  the  presumption  of  malice ; 
those  are  called  cases  of  privileged  communication.  If  the  words 
be  more  defamatory  than  the  occasion  requires,  that  again  raises 
the  presumption  of  malice  "  (c).  It  is  for  the  jury  to  decide  whether 
the  publication  is  libellous  (d),  or  within  such  definition  of  libel  as 
may  be  stated  to  them  by  the  judge  (e),  and  the  judge  ought  not, 
as  va.  Evans  v.  Tuson(f),  to  direct  the  jury  that  it  is  a  libel  (g^). 
The  judge  is  to  decide  whether  it  is  capable  of  the  meaning  ascribed 
by  the  innuendo,  and  the  jury  are  to  say  whether  such  meaning  is 
truly  ascribed  (Ji).  But  where  th^ defendant  insists  that  the  publi- 
cation is  privileged,  it  is  for  the  judge  to  rule  whether  the  occasion 
creates  a  privilege.  If  the  occasion  creates  such  privilege,  but 
there  is  evidence  of  express  malice  either  from  extrinsic  circum- 
stances, or  from  the  language  of  the  libel  itself,  the  question  of 
express  malice  should  be  left  to  the  jury  (i).  In  cases  of  privileged 
communication,  express  malice  must  be  proved  by  the  plaintiff,  in 
order  to  deprive  the  defendant  of  the  privilege,  and  its  absence  will 
be  presumed  until  such  proof  is  given  (k)  ;  but  the  libel  itself  may 
be  looked  at  by  the  jury  in  order  to  determine  whether  there  is 
express  malice  (l).  On  the  other  hand,  if  the  court  hold  the 
occasion  not  to  be  privileged,  the  plaintiff  will  be  entitled  to  recover 
even  where  the  jury  negative  malice  (m).  And  in  these  cases 
malice  means  any  corrupt  or  improper  motive  (n). 

Where  C,  the  mate  of  a  ship,  sent  to  B.,  a  stranger,  a  letter 
charging  A.,  the  master,  with  gross  misconduct,  and  B.  showed 
the  letter  to  D.,  the  owner,  who  dismissed  A.,  the  Court  of 
Common  Pleas  was  equally  divided  as  to  whether  the  showing 
the  letter  by  B.  to  D.  was  privileged  (o).  "Where  an  advertisement 
was  published  by  the  defendant,  at  the  instigation  of  A.,  the 
plaintiff's  wife,  for  the  purpose  of  ascertaining  whether  the  plaintiff 
had  another  wife  living  when  he  married  A. ;  it  was  held,  that 
although  the  advertisement  might  impute  bigamy  to  the  plaintiff, 
yet  having  been  published  under  such  authority,  and  with  such  a 

(6)  Harrismi  v.  Bush,  6  E.  &  B.  344.  (k)  Summemlle  v.  Hawldns,  10  C.  B. 

(c)  Per  Erie,  J.,  in  Oooke  v.  Wildes,  (i  583  ;  Harris  v.  Thompson,  13  C.  B.  333  ; 
E.   &  B.   335  ;  and  see  Wright  v.  Wood-      Taylor  v.  Hawkins,  16  Q.  B.  308. 

gate,  2  0.  M.  &  B.  573.  (I)  Cooke  v.   Wildes,  5  E.  &  B.  328  ; 

(d)  Barjlis  v.  Lawrence,  11  A.  &  E.  Gilpin  v.  Fowler,  9  Ex.  615;  Wright  v. 
820.  Woodgaie,  2  C.  M.  &  R.  673  ;   and  see 

(e)  Parmiler  v.  Coupland,  6  M.  &  W.  Hemmings  v.  Qasson,  27  L.  J.,  Q.  B. 
105.  252. 

(/)  12  A.  &  E.  733.  (m)  Wenman  v.  Ash,  13  C.  B.  836  ; 

(g)  Cooke  v.  Wildes,   5  E.  &  B.  328.       Darhy  v.  Ouseley,  1  H.  &  N.  1. 
(h)  Blagg  v.  Stwrt,  10  Q.  B.  899.  (n)  Turnhill  v.  Bird,  2  F.  &  F.  508, 

(i)  Cooke  V.  WiUes,  5  E.  &  B.  328 ;      Erie,  C.  J. 


V.  Hawkins,  10  C.  B.  583;  (o)  Coxhead  v.  Richards,  2  C.  B.  569; 

V.   Fowler,  9  Ex.  Q15  ;   Taylor      and  see  Blackhamv.  Pugh,  ibid.  611; 
V.  Hawkins,  16  Q.  B.  308.  and  Bennett  v.  Deacon,  ibid.  628. 
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view,  it  was  not  libellous  (p).  A  letter  written  confidentially  to 
persons  who  employed  A.  as  their  solicitor,  conveying  charges 
injurious  to  his  professional  character  in  the  management  of  certain 
concerns  which  they  entrusted  to  him,  and  in  which  B.,  the  writer 
of  the  letter,  was  likewise  interested,  was  held  not  to  be  a  libel  (q). 
So  where  the  defendant  had,  on  application  for  a  character,  stated 
in  a  written  answer,  that  the  plaintiff  had,  whilst  in  her  service, 
conducted  herself  disgracefully,  and  that  she  had  since  been  a 
prostitute ;  and  a  similar  statement  had  been  made  by  the  defendant 
to  persons  who  had  recommended  the  plaintiff  to  her :  it  was  held, 
that  they  were  privileged  communications,  and  that  the  plaintiff 
was  properly  nonsuited  for  want  of  proof  of  malice  (r).  But  where 
the  master  wrote  a  first  letter,  without  a  previous  application,  and 
then  a  second  in  answer  to  inquiries  made  of  him  as  to  plaintiff's 
character.  Lord  Tenterden,  C.  J.,  left  it  to  the  jury  to  say,  whether 
the  communication  contained  in  that  letter  was  made  by  the  master 
bond  fide,  acting  under  a  belief  that  he  was  discharging  a  duty 
which  he  owed  to  the  party  who  was  about  to  take  the  plaintiff  into 
his  service,  or  whether  it  was  made  maliciously,  with  an  intention 
of  doing  an  injury  to  the  plaintiff ;  and  the  jury  having  found  that 
the  communication  was  maliciously  made,  the  court  refused  to 
disturb  the  verdict  (s).  The  fact  of  calling  in  a  third  person  to 
hear  what  is  said  on  dismissing  a  servant,  does  not  necessarily 
take  away  the  privilege  (Q.  A  statement  is  not  privileged  on 
account  of  its  being  made  in  answer  to  an  inquiry  by  the  plaintiff, 
whether  the  defendant  had  made  such  statement  on  a  former 
occasion  (u).  In  an  action  for  a  libel  in  answer  to  inquiries  re- 
specting the  character  of  a  servant,  the  plaintiff  establishes  a  case 
to  go  to  the  jury,  if  there  is  any  evidence,  as  matter  of  fact,  that 
the  answer  complained  of  was  untrue  to  the  defendant's  knowledge, 
or  as  to  matters  of  opinion,  that  the  defendant,  in  giving  the  cha- 
racter did  not  really  act  on  the  opinion  which  he  professes  to  have 
entertained  (a:).  The  rule  as  to  privileged  communications  does 
not  justify  defamatory  comments  on  the  motives  or  conduct  of  the 
plaintiff  (2/). 

There  is  a  difference  between  publications  relating  to  public  and 
private  individuals.  Every  subject  has  a  right  to  comment  on  those 
acts  of  public  men  which  concern  him  as  a  subject  of  the  realm,  if 
he  do  not  make  his  commentary  a  cloak  for  malice  and  slander  (z). 

(p)  Delany  v.  Jones,  4  Bap,  K.  P.  C.  181 ;  Taylor  v.  HawUns,  16  Q.  B.  308. 

,\   ,^,r.        „  M  Griffiths.  Lewis,  7  Q.  B.  61. 

(?)  M  Dougall  v.  Claridge,  1  Campb.  {x)  Fountain  v.  Boodle,  3  Q.  B.  5.   See 

267,  Lord  Mlenborough,  C.  J.  Gardner  v.   Slade,    13  Q.   B.  796,  and 

(r)  Cliild  V.  Affleck,  9   B.  &  C.  403.  Manby  v.  Witt,  18  C.  B.  644. 
But.  see  Tuson  v.  SIvans,  12  A.  &  E.  733.  (j/)  Tmon  v.  Evans,  12  A.  &  E.  733. 

(s)  Patlison  V.  Jones,  8  B.  &  C.  678.  (s)  Per  Parke,  B.,  Parmiter  v.  Cottp- 

bee  ^osi,.  tit.  Slander.  land,  6  M.  &  W.  108.     See  Gathercole  v. 

(i!;  Toogood  v.  Spyrimg,  1  C.  M.  &  E.  Miall,  15  M.  &  W.  319. 
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A  petition  addressed  by  a  creditor  of  an  officer  in  the  army  to 
the  Secretary-at-War,  bond  fide,  and  with  a  view  of  obtaining 
through  his  interference,  the  payment  of  a  debt  due ;  and  contain- 
ing a  statement  of  facts,  which,  though  derogatory  to  the  officer's 
character,  the  creditor  believed  to  be  true,  is  not  a  malicious  libel 
for  which  an  action  is  maintainable  (a).  So  an  application  to  the 
Home  Secretary  by  a  borough  elector,  imputing  misconduct  to  a 
justice,  and  praying  that  he  might  be  removed  from  the  commission 
of  the  peace,  is  privileged,  notwithstanding  that  the  proper  officer 
to  have  applied  to  was  the  Chancellor  (b).  A  letter  imputing 
misconduct  to  a  beneficed  clergyman,  addressed  to  the  bishop  of 
the  diocese  by  a  person  who  does  not  live  in  the  district  of  which 
the  clergyman  is  incumbent,  is  pfivileged  if  sent  bond  fide,  and  for 
the  purpose  of  calling  the  bishop's  attention  to  the  matter  (c).  A 
tradesman  received  a  letter  in  the  name  of  the  defendant  contain- 
ing an  order  for  goods.  The  goods  were  sent,  and  returned  by  the 
defendant  on  the  ground  that  he  had  not  ordered  them.  At  his 
request  the  tradesman  sent  him  the  letter,  when  he  wrote  back, 
stating  that  in  his  opinion  the  letter  was  written  by  the  plaintiff 
It  was  held,  that  the  statement  having  been  made  bond  fide,  was  a 
privileged  communication  (d).  So  where  the  vestry  of  a  parish  re- 
turned the  plaintiff's  name  to  the  justices  as  a  fit  person  to  serve 
as  constable,  an  imputation  of  perjury  made  against  him  before  the 
justices  was  held  to  be  privileged,  although  the  objections  might 
have  been  made  at  the  vestry  (e). 

A  defamatory  writing,  expressing  only  one  or  two  letters  of  a 
name,  in  such  a  manner,  that,  from  what  goes  before  and  follows 
after,  it  must  necessarily  be  understood  to  signify  such  a  particular 
person,  in  the  plain,  obvious,  and  natural  construction  of  the  whole, 
and  would  be  nonsense  if  strained  to  any  other  meaning,  is  as  pro- 
perly a  libel  as  if  it  had  expressed  the  whole  name  at  large  ;  for  it 
brings  the  utmost  contempt  upon  the  law,  to  suffer  its  justice  to  be 
eluded  by  such  trifling  evasions  (/). 

A  justice  of  the  peace  has  authority  to  issue  his  warrant  for  the 
arrest  of  a  party  charged  with  having  published  a  libel ;  and  upon 
the  neglect  of  the  party  so  arrested  to  find  sureties,  may  commit 
him  to  prison,  there  to  remain  until  he  be  delivered  by  due  course 
of  law  {g). 

Persons  in  partnership,  as  bankers,  may,  without  showing  the 
proportion  of  their  respective  shares,  join  in  an  action  for  a  libel 

(a)  Fairman  v.  Ives,   5  B,  &  A.  642.       Ilopwood  v.  T/ioni,  8  C.  B.  293. 

See  Woodward  v.  Lander,  6  C.  &  P.  548 ;  {d)  Croft  v.   Stevens,  7  H.  &  N.  570  ; 

£lake  v.  Pilford,  1  Moo.  &  R.  198.  31  L.  J.  143,  Ex. 

(b)  Harrison  v.  Bush,  5  E.  &  B.  344  ;  (c)  Kershaw  v.  Bailey,  1  Ex.  743. 
but  see  Blagg  v.  Stwt,  10  Q.  B.  899  ;  and  (/)  Hurt's  case,  Ti'in.  12  Ann.,  Hawk. 
Robinson  v.  May,  2  Smith,  3.  Book  1,  c.  73,  s.  5. 

(c)  James  v.  Boston,  2  C.  &  K.  4.    See  (g)  Butt  v.  Conant,  1  B.  &  B.  548  ; 
Gathercole  v.  Miall,  15  M.  &  "W.  319 ;  and  Eaylaek  v.  S'park,  1  E.  &  B.  471. 
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against  them  in  respect  of  their  business  (h),  in  which,  however,  no 
damages  can  be  given  for  injury  to  their  private  feelings  (i),  but 
each  may  sue  severally  for  the  individual  damage  to  himself  (k). 

An  alien  friend,  though  resident  abroad,  is  entitled  to  sue  in  the 
courts  at  Westminster  for  a  libel  published  in  England  (Q. 

A  court  of  equity  will  not  interfere  by  injunction  to  prevent  the 
publication  of  a  libel  (Tti). 


II.  Of  the  Declaration  amd  Pleas. 

Venue. — This  is  a  transitory  action,  and  consequently  the  venue 
may  be  laid  in  any  county.  Before  the  Reg.  Gen.  H.  T.,  1853,  r.  18, 
it  was  held,  that  in  this  action  the  venue  could  not  be  changed  on 
the  common  affidavit,  unless  the  writing  and  publication  were 
confined  to  the  same  county  (to)  :  in  which  case  the  venue  might  be 
changed  into  such  county  (o).  If  the  libel  be  sent  out  of  England 
in  a  letter  the  venue  may  be  changed  into  that  county  in  which 
the  letter  was  written  {p). 

According  to  the  usual  form  of  the  declaration  in  this  action, 
after  the  prefatory  averments  which  the  circumsta,nces  of  the  case 
may  render  necessary  as  inducement  to  the  action,  the  plaintiff 
states,  "that  the  defendant  falsely  and  maliciously  wrote  (or 
printed)  and  published  (q)  of  the  plaintiff  (r)  the  words  following, 
that  is  to  say  "  (s) :  the  libel  is  then  set  forth  in  hcBc  verba,  accom- 
panied, however,  by  any  innuendoes  that  may  be  required  to  illus- 
trate and  explain  the  tendency  and  bearing  of  the  libel,  and  to 
give  it  its  force  and  application  ;  and  in  this  part  of  the  declara- 
tion care  must  be  taken  that  the  libel  be  so  set  forth  as  tb  agree 
with  that  produced  in  evidence.  Where  the  libellous  meaning  is 
apparent  on  the  face  of  the  libel,  innuendoes  are  unnecessary  ;  but 
though  they  be  unnecessarily  introduced,  and  be  unsupported  by 

Qi)  Foster  v.  Zawson,  3  Bingh.  452 ;  (j)  Althoiigli  the  publication  of  the 

Ze  Farm  v.  Malcolrmon,  1  H.  L.  Cas.  637 ;  libel  must  be  stated  in  the  declaration, 

and  see  Gregory  v.  WUliams,  1  C.  &  K.  yet  it  will  be  sufficient  to   state  such 

65.  matter  as  amounts  to  a  publication,  with- 

(i)  ffaythorn  v.   Lawson,   3  C.   &  P.  out  using  the  formal  word  published. 

196.  BaldvnuY.  Elphinston,   2  Bl.  R.  1037. 

(k)  SoUnsonv.  Marchant,  1  Q.  B. -918 ;  See  a  comment  on  this  case  in  Walts  v. 

Harriso^i  v.  Bevington,  8  C.  &  P.  708.  Fraser,  7  A.  &  E.  233. 

(J)  Pisaiii  V.  Lawson,  6  B.  N.  c.  90.  (r)  Judgment  was  arrested  after  ver- 

(m)  Clark  v.  Freeman,  11  Beav.  112  ;  ■  diet,  because  it  was  not  laid  that  the  libel  • 

17  L.  J.,  Chan.  142.  was  "of  or  concerning  plaintiff',"  mLow- 

(«)  Pinkney  v.  Collins,  1  T.  E.  571 ;  field  v.  Bancroft  and  another,  Str.  934, 

Sobartv.  Wilkins,  1  Dowl.  460;  Clement-  and  in  R.  v.  Marsden,  4  M.  &  S.  164. 

soil  V.  Newcomb,  3  Dowl.  425.  See  also  Clement  v.  Fislier,  7  B.  &  C. 

{0)  Freemmi  v.  Norris,  3  T.  R.  306  ;  459  ;  and  Heame  v.  Stomll,   12  Q.  B. 

Earl  of  Kerry  v.  Tliorley,  B.  E.  M.  49  719. 
Geo.  III.,  MSS.  (s)  15  &  16  Viot.  o.  76,  Sch.  B.  No. 

{p)  Metcalf  V.  Markluxm,  3  T.  E.  652.  S3. 
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prefatory  averments,  they  do  not  vitiate  the  declaration  (t).     For 
in  actions  of  libel  and  slander  the  plaintiff  is  "  at  liberty  to  aver 
that  the  words  or  matter  complained  of  were  used  in  a  defamatory 
sense,  without  any  prefatory  averment  to  show  how  such  words 
or  matter  were  used  in  that  sense,  and  such  averment  is  put  in  issue 
by  the  denial  of  the  alleged  libel  or  slander ;  and  where  the  words 
or  matter  set  forth,  with  or  without  the  alleged  meaning,  show  a 
cause  of  action,  the  declaration  is  sufificieiit "  (u).     This  enactment 
enables  the  pleader  to  put  any  such  construction  upon  the  words  as 
he  may  choose,  and  to  leave  it  to  the  jury  to  say  whether  such 
construction  is  borne  out  by  the  evidence  (x).     The  words  of  the 
libel  ought  to  be  stated  on  the  tecord,  in  order  that  the  defendant 
may,  if  he  thinks  fit,  demur  and  bring  before  the  court  the  ques- 
tion whether  they  amount  to  a  libel.     Hence  it  is  not  sufficient  to 
declare  that  the  defendant  published  a  libel  concerning  the  plaintiff 
in  his  trade,  purporting  that  his  beer  was  of  bad  quality,  and  sold 
by  deficient  measure  ;    the  libel  itself  ought  to  be  set  out,  and 
-such  declaration  is  bad  on  general  demurrer  (y).     If  the  omission 
of  any  part  makes  a  material  alteration  in  the  sense  of  the  part 
inserted,  such  omission  is  fatal  (z).     Where,  however,  the  words  of 
the  libel  as  proved  at  the  trial  agreed  only  in  substance  with  the 
declaration,  the  Court  of  Exchequer  held,  that  amendment  intro- 
ducing the  words  proved  with  the  words  "  meaning  thereby,"  im- 
mediately before  the  libel  charged,  was  properly  made  (a).    Neither 
is  it  sufficient  to  state  that  the  libel  contains  in  substance  the 
matters  following  (&).   If  the  libel  be  written  in  a  foreign  language, 
the  original  should  first  be  set  forth  in  the  declaration,  and  then  the 
translation  (c).     If  the  words  be  English  words,  which  have  ac- 
quired some  sense  different  from  their  natural  one,  a  distinct  aver- 
ment of  that  fact  is  necessary,  and  is  properly  introduced  by  way 
of  averment  (cf)  ;   and  this  inducement,  when  properly  pleaded, 
must  be  traversed  if  it  is  intended  to  deny  it  (e).     But  allegorical 
terms  of  a  defamatory  character,  or  of  evil  import,  such  as  im- 
puting to  a  person  the  qualities  of  the  "  frozen  snake  "  in  the  fable, 
are  libellous  per  se,  without  any  innuendo  to  explain  their  mean,- 
ing  (/).     Where  libellous  words  which,  taken  per  se,  point  at  no 
particular  person,  yet  impute  that  some  one  has  been  guilty  of  the 
offence  charged,  the  plaintiff  may,  by  innuendo,  apply  them  to 

{t)  Harvey  v.  FreTich,  1  C.  &  M.  11;  {a)  Saunders  v.  Bate,  1  H.  &  E.  402. 

2    Starkie    on    Libel,    Appendix,    cites  See  Smith  v.  KnowUsdm,  2  M.  &  G.  565 ; 

Archbishop  of  Tuam  v.  Robeson,  5  Bingli.  2  Scott,  N.  E.  657  ;  9  Dowl.  402  ;  Mama- 

X7.  dale  v.  Oreeiiaere,  1  F.  &  F.  61. 

\u)  15  &  16  Vict.  c.  76,  s.  61.  .    (J)  Wright  v.    Clements,  in  arrest  of 

{x)  Hemmings  v.    Qasson,   27  L.  J.,  judgment,  3  B.  &  A.  503  ;   Solomon  v. 

Q.  B.   255.     See  Bdbonneau  v.  Farnll,  Lawson,  8  Q.  B.  823. 

15  C.  B.   360;  Bawlings  v.  Norbury,  1  (c)  Zenobio  \.  Axtell,  6  T.  E.  162. 

F.  &.  F.  341.  W)  -^f^T^  V.  Alexander,  7  Bingh,  119. 

(y)  Woodv.  Brown,  6  Taunt.  169.  («)  M'Gregor  v.  Oregonj,  11  M.  &W. 

(s)  Per  Tindal,  C.  J.,  RxUherford  v,  287. 

Emns,  6  Bingh.  458.  (/)  Scare  v.  Silverlooh,  12  Q.  B.  624. 
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himself,  and  it  is  a  question  of  evidence  whether  they  so  apply  (gr). 
The  declaration  concludes  with  the  damage,  either  general,  which 
the  law  supposes  to  have  been  sustained,  or  special,  which  the 
party  has  actually  sustained  in  consequence  of  the  publication  of 
the  libel  Qi). 

Of  the  Pleas. 

Before  the  stat.  of  6  &  7  Vict.  c.  96,  s.  2  (which  see  post,  p. 
994),  money  could  not  have  been  paid  into  court  in  an  action 
for  libel.  See  15  &  16  Vict.  c.  76,  s.  70.  The  defendant  may 
plead  the  general  issue,  Not  Guilty,  which  under  the  rule  H.  T., 
1853,  r.  16,  operates  as  a  denial  only  of  the  breach  of  duty  or 
wrongful  act  alleged  to  have  been  committed  by  the  defendant,  and 
not  of  the  facts  stated  in  the  inducement  (i),  and  no  other  defence 
than  such  denial  is  admissible  under  that  plea  :  all  other  pleas  in 
denial  must  take  issue  on  some  particular  matter  of  fact  alleged  in 
the  declaration  ;  e.  g.  in  an  action  for  slander  of  the  plaintiff  in  his 
office,  profession  or  trade,  this  plea  will  operate  in  denial  of 
speaking  the  words,  of  speaking  them  maliciously,  and  in  the  de- 
famatory sense  imputed,  and  with  reference  to  the  plaintiff's  office, 
profession  or  trade,  but  it  will  not  operate  as  a  denial  of  the  fact  of 
the  plaintiff  holding  the  office  or  being  of  the  profession  or  trade 
alleged.  If  the  supposed  libel  amounts  only  to  what  is  termed  a 
privileged  communication,  this  is  a  defence  which  may  be  set  up 
under  the  plea  of  not  guilty,  notwithstanding  the  foregoing  rule  (fc). 
Special  damage  is  put  in  issue  by  not  guilty  (l).  Under  such  plea 
you  may  also  disprove  the  fact  of  publication,  or  show  that  it  was 
not  of  an  injurious  character  (m). 

If  the  matter  of  the  libel  be  true,  the  defendant  may  plead  it  in 
justification  {n)  ;  but  in  such  justification,  if  there  be  anything 
specific  in  the  subject,  issuable  facts  ought  to  be  stated,  and  not 
general  charges  of  misconduct ;  for  where  a  libel  charged  an  attorney 
with  gross  negligence,  falsehood,  prevarication,  and  excessive  bills 
of  costs  in  the  business  which  he  had  conducted  for  the  defendant ; 
it  was  held  that  a  plea  in  justification  repeating  the  same 
general  charges,  without  specifying  the  particular  acts  of  miscon- 
duct, was  bad,  upon  demurrer  ;  and  that  it  was  incumbent  on  the 

{g)  Merryvxther  v.   Turner,  7   C.  B.  (Jc)  Lillie  v .  Price,  1  Nev.  &  P.  16  ;  5 

251  ;  19  L.  J.,  C.  P.  10.     See  Le  Fanu  A.  &.  E.  645  ;  aBrien  v.  Clement,  15  M. 

V.  Malcolmson,  1  H.  L.  Cas.  637 ;  Solo-  &  W.  435 ;  Hoare  r.  Silvcrloch,  9  C.  B. 

mon  V.  Lawson,  8  Q.  B.  823  ;  Eastwood  20 ;  Lord  Lucan  v.  Smith,  1  H.  &  N. 

V.  Holmes,  1  F.  &  P.  347.  481  ;  26  L.  J.,  Ex.  94. 

(A)  For  the  mode  of  declaring  on  an  (I)  Wilby  v.  Elston,  8  C.  B.  142. 

ironical  libel,  see  Boydell  v.  Jones,  4  M.  (m)  O'Brien  v.  Clement,  15  M.  &  W. 

&  W.  446.  435  ;  3  D.  &  L.  576. 

(i)  M'Gregor  v.  Gregory,  11  M.  &  W.  (n)  As  to  the  effect  of  failing  in  proof, 

287  ;  Fradley  v.  Pradley,  8  C.  &  P.  572  ;  see  Simpson  v.  Rohimon,  12  Q.  B.  511, 

Gwynne  v.  Sha/rpe,  Car.  &  M.  532  ;  Hem-  post,  tit.  Slander.     And  as  to  the  proof, 

ing  V.  Power,  10  M.  &  W.  664 ;  Walcley  see  Prior  y.  Wilson,  1  C.  B.,  IS.  S.  95. 
V.  Healey,  i  Ex.  53. 
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defendant,  who  must  be  taken  to  know  the  particular  acts  of  mis- 
conduct, to  disclose  them  (o).  And  if  the  plea  professes  to  justify 
the  whole  libel,  but  in  effect  justifies  a  part  only,  it  will  be  bad :  as 
where  the  libel_ charged  the  defendant  with  having  stolen  cloth  and 
velvet,  and  the  plea  justified  the  accusation  only  as  to  taking  the 
velvet,  it  was  held  ill  {p).  So  where  the  libel  chai-ged  that  plain- 
tilF,  a  proctor,  had  been  suspended  three  times,  twice  by  Sir  John 
NichoU,  and  once  by  Lord  Stowell,  whereby  his  neighbours  had 
been  led  to  think  he  was  guilty  of  extortion  ;  and  the  plea  profess- 
ing to  answer  the  whole,  justified  only  one  of  the  suspensions,  viz. 
one  by  Sir  John  Nicholl,  and  omitted  the  other  two  specific 
charges  ;  it  was  held  bad  (q).  It  is  sufficient,  however,  if  the 
charge  on  the  plaintiff's  conduct  in  the  libel  is  substantially  met 
and  answered  in  the  justification  (r).  It  is  unnecessary  to  repeat 
every  word  which  might  have  been  the  subject  of  the  original  com- 
ment. So  much  must  be  justified  as  meets  the  sting  of  the  charge  ; 
but  if  anything  be  contained  in  a  charge,  which  does  not  add  to 
the  sting  of  it  that  need  not  be  justified  (s).  It  is  not  any  bar  to 
the  action,  that  the  plaintiff  has  been  in  the  habit  of  libeUing  the 
defendant ;  although  it  may  operate  in  mitigation  of  the  damages  {t). 
It  is  not  sufficient  to  plead  that  the  defendant  received  the  libellous 
statement  from  another,  and  that,  upon  publication,  he  disclosed  the 
author's  name,  and  believed  all  the  statements  to  be  true  (u). 
Where  the  libel  tended  to  make  a  man  ridiculous,  it  was  held  to 
be  no  defence,  that  he  himself  told  the  same  story  to  a  party  of 
friends  (x). 

It  is  a  good  plea  that  after  the  commencement  of  the  action 
the  plaintiff  and  defendant  agreed  to  accept  the  publication  of 
mutual  apologies  in  satisfaction  and  discharge  of  the  causes  of 
action,  damages,  and  costs,  and  that  such  apologies  were  pub- 
lished (y). 

Where  the  defendant  pleaded  a  justification  only,  without  the 
general  issue,  he  was  formerly  entitled  to  begin  (z).  But  a  "  reso- 
lution has  been  come  to  by  all  the  judges,  that  in  cases  of  slander, 
libel,  and  other  actions  for  personal  injuries  where  the  plaintiff 
seeks  to  recover  actual-  damages,  of  an  unascertained  amount,  he 

(o)  Holmes,  Gent,  one,  &c.  v.  Gatesby,  Leach,  10  M.  &  "W.  361  ;  2  D.  K   S. 

1  Taunt  5ii  ■  veaognizeAiyx  HicUribotham  270;  Helshmn  v.   Blackwood,   11  C.  B. 

V.  Uadi,  10  M.  &  W.  361.  IH  ;  TigU  v.  Cooper,  7  E.  &  B.  639 ;  26 

{p)  Johns\.  Gittings,  Cro.  Eliz,  239.  L.  J.,  Q.  B.  315. 

(a)  Clarhson  v.  Lawson,  6  Bingh.  286 ;  (s)  Ibid. 

recocnized in  M'Gregor  v.  Gregory,  11  M.  (t)  Fimierty  v.  Tipper,  2  Campli.  76. 

&  W   287  (^'^  Tldman  v.   Ainslie,    10  Ex.   63  ; 

(r)' Edwards  v.  Bell,  1  Bingh.  403;  De  Orespigny  v.  Wellesley,  5 'Bma;h.  392. 
Clarke  v  Taijlor,  2  B.  N.  C.  668  ;  Smith  (x)  Cook  v.  Ward,  6  Bingh.  409. 

V  Parlcer  13  M.  &  "W.  459  ;  2  D.  &  L.  (y)  Boosey  v.  Wood,  3  H.  &  C.  484. 

394  ■  O'Brien  v.   Bryant,   16  M.  &  AV.  (z)  Cooper  v.  WahUy,  Moo.  &  M.  218 

168  ■'  4  D.  &  L.  341 ;  Hickinbolham  v.  3  C.  &  P.  474. 
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is  entitled  to  begin,  although  the  affirmative  of  the  issue  may,  in 
point  of  form,  be  with  the  defendant"  (a). 

Where  the  allegations  in  a  libel  are  divisible,  one  part  may  be 
justified  separately  from  the  rest,  if  a  proper  justification  can  be 
made  out  (6).  But  where  the  declaration  stated  that  the  defend- 
ant published  a  libel  with  intent  to  cause  it  to  be  believed,  that 
the  plaintiff  had  been  guilty  of  feloniously  stealing  a  horse  ;  and 
the  justification  only  stated,  that  the  plaintiff  was  on  certain  grounds 
suspected  of  stealing  it ;  it  was  held,  on  demurrer,  to  be  insuffi- 
cient (c). 

To  this  action  the  defendant  may  plead  the  Statute  of  Limita- 
tions, that  is,  "  that  the  cause  of  action  did  not  accrue  at  any 
time  within  six  years  next  before  the  commencement  of  the  plain- 
tiffs action;"  but  such  a  plea,  in  an  action  for  a  libel  in  a  news- 
paper, will  be  negatived  by  proof  of  the  purchase  of  a  single  copy 
from  the  defendant  by  an  agent  of  the  plaintiff  within  the  six 
years  (d). 

By  6  &  7  "Vict.  0.  96,  s.  2,  in  an  action  for  a  libel  contained 
in  any  public  newspaper  or  other  periodical  publication,  it  shall  be 
competent  to  the  defendant  to  plead,  that  such  libel  was  inserted 
in  such  newspaper  or  other  periodical  publication  without  actual 
malice,  and  without  gi-oss  negligence,  and  that  before  the  com- 
mencement of  the  action,  or  at  the  earliest  opportunity  afterwards, 
he  inserted  in  such  newspaper,  or  other  periodical  publication,  a  full 
apology  for  the  said  libel ;  or,  if  the  newspaper,  or  periodical  pub- 
lication in  which  the  said  libel  appeared  should  be  ordinarily 
published  at  intervals  exceeding  one  week,  he  offered  to  publish 
the  said  apology  in  any  newspaper  or  periodical  publication  to  be 
selected  by  the  plaintiff  in  such  action  ;  and  that  every  such  defend- 
ant shall  upon  filing  such  plea,  be  at  liberty  to  pay  into  court  a 
sum  of  money,  by  way  of  amends,  for  the  injury  sustained  by  the 
publication  of  such  libel ;  and  such  payment  into  court  shall  be  of 
the  same  effect,  and  be  available  in  the  same  manner  and  to  the 
same  extent,  and  be  subject  to  the  same  rules  and  regulations  as  to 
payment  of  costs  and  the  form  of  pleading,  except  so  far  as  regards 
the  pleading  of  the  additional  facts  hereinbefore  required  to  be 
pleaded  by  such  defendant,  as  if  actions  for  libel  had  not  been 
excepted  from  the  personal  actions  in  which  it  is  lawful  to  pay 
money  into  court,  under  an  act  passed  in  the  session  of  Parliament, 
held  in  the  fourth  year  of  his  lat6  ma,jesty,  intituled  "An  Act  for 
the  further  Amendment  of  the  Law,  and  the  better  Advancement 
of  Justice."    And  that  to  such  plea  to  such  action,  it  shall  be  com- 

(a)  Per  Tindal,   C.   J.,  iu  Carter  v.  v  Johns,  1  D.  N.  S.  602.    See  opinion  of 

JoMS,  6  C.  &.  P.  64  ;  1  Moo.  &  E.  281.  Tenterden,  C.  J.,  in  following  case. 

See  5  Q,  B.  462 ;  3  Ex.  699 ;  2  C.  &  (c)  Momitney  v.   WaUon,  2  B.  &  Ad. 

K.  748.  673. 

(6)  ClarJcson  v.  Lawson,  6  Bingh.  587;  {d)  Duke  of  Brunswick  v.  Earmer,  14 

Clarke  v.  Taylor,  2  B.  N.  0.  664 ;  Eaton  Q.  B.  180. 
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petent  to  the  plaintiff  to  reply  generally,  denying  the  whole  of  such 
plea.  Under  this  section  the  plaintiff  is  at  liberty  to  deny  the 
■whole  or  any  part  of  such  a  plea ;  and  a  replication  which  admits 
the  insertion  of  the  libel  in  a  newspaper,  and  the  payment  into 
court,  but  traverses  the  insertion  of  the  libel  without  actual  malice, 
and  without  gross  negligence,  and  the  sufficiency  of  the  money 
paid  into  court  is  good  (e).  The  apology  must  not  only  be  in  its 
terms  sufficient,  but  must  appear  at  least  as  prominently  in  the 
newspaper  as  the  libel  (/).  Where  a  defendant  pleaded  an  apo- 
logy and  payment  into  court  of  5l.  by  way  of  amends,  and  the 
jury  found  that  the  apology  was  not  sufficient,  the  learned  judge 
directed  the  jury  to  assess  tHe  damages  without  regard  to  the 
amount  paid  into  court,  as  the  defendant  did  not  thereby  admit 
that  the  plaintiff  had  sustained  damages  to  that  amount  (g^). 

The  sixth  section  provides,  that  nothing  in  this  act  contained 
shall  take  away'  or  prejudice  any  defence  under  the  plea  of  Not 
Guilty,  which  it  is  now  competent  to  the  defendant  to  make  under 
such  plea  to  any  action  or  indictment  or  information  for  defamatory 
words  or  libel.  A  special  plea  of  apology  and  payment  into  court 
under  the  statute  will  not,  however,  be  allowed  together  with  the 
general  issue  to  the  same  part  of  the  declaration  (h). 


III.  Of  the  Uvidence. 


By  6  &  7  Vict.  c.  96,  s.  1,  in  any  action  for  defamation,  it 
shall  be  lawful  for  the  defendant  (after  notice  in  writing  of  his  in- 
tention so  to  do,  duly  given  to  the  plaintiff  at  the  time  of  filing  or 
delivering  the  plea  in  such  action),  to  give  in  evidence,  in  mitiga- 
tion of  damages,  that  he  made  or  offered  an  apology  to  the  plaintiff 
for  such  defamation  before  the  commencement  of  the  action,  or  as 
soon  afterwards  as  he  had  an  opportunity  of  doing  so,  in  case  the 
action  shall  have  been  commenced  before  there  was  an  opportunity 
of  making  or  offering  such  apology. 

The  libel  must  be  produced,  and  before  it  is  read,  it  must  be 
proved  that  it  was  published  by  the  defendant.  The  mode  of  pub- 
lication may  be  proved  in  order  to  enhance  the  damages.  The 
mere  parting  with  a  libel  with  such  an  intent,  whereby  a  defendant 
loses  all  power  of  future  control  over  it,  is  an  uttering,  which  seems 
to  be  the  meaning  of  the  word  publishing,  without  an  actual  com- 
munication of  the  contents  of  the  paper  (i).  If  it  be  proved,  that 
the  libel  was  bought  in  the  shop  of  a  bookseller,   of  a  person 

le)  Chadwick  v.   Berapath,   3  C.   B.  37  L.  J.,  Ex.  1. 
gg^ '  (A)  O'Brien  v.  Cleimnt,  15  M.  &  W. 

if)  Lafone  v.  Smith,  28  L.  J.,  Ex.  33.  435. 
(g)  Jrnies  v.  Machie,  L.  K.  3,  Ex.  1 ;  (i)  B.  v.  BwcUt,  4  B.  &  A.  135. 
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acting  in  the  shop  as  the  servant  of  the  bookseller,  this  will  be 
primd  facie  evidence  of  a  publication  by  the  bookseller,  inasmuch 
as  he  has  the  profits  of  the  shop,  and  is  therefore  answerable  for 
the  consequences  (Jc).  Where  a  publication  is  defamatory,  the  law 
infers  malice,  unless  anything  can  be  drawn  from  the  circumstances 
attending  the  publication  to  .rebut  that  inference  (I).  If  the  libel 
be  in  a  foreign  language,  in  which  case,  as  it  has  already_  been 
observed,  the  libel  must  be  set  forth  in  the  declaration,  both  in  the 
original  language,  and  in  the  English  translation,  further  proof  will 
be  necessary.  In  the  case  of  B.  v.  Peltier,  which  was  an  informa- 
tion against  defendant  for  a  libel  on  Napoleon  Bonaparte,  the  evi- 
dence on  the  part  of  the  prosecution  was  as  follows  : — A  witness 
proved  that  he  had  purchased  several  copies  of  the  book,  containing 
the  libel  in  question,  of  a  certain  bookseller,  which  copies  he  had 
marked  at  the  time.  2.  The  bookseller  proved  that  defendant  was 
the  publisher  of  the  book,  and  employed  him  to  dispose  of  the 
copies  on  his  account,  and  that  he  had  accounted  for  them.  3.  An 
interpreter  was  then  called,  xvho  swore  that  he  understood  the 
French  language,  and  that  the  translation  was  correct.  The  in- 
terpreter then  read  the  whole  of  that  which  was  charged  to  he  a 
libel  in  the  original,  and  then  the  translation  was  read  by  the 
clerk  at  Nisi  Prius. 

Where  a  libellous  paragraph,  as  proved,  contained  two  references, 
by  which  it  appeared  to  be  in  fact  the  language  of  a  third  person 
speaking  of  the  plaintiff's  conduct,  and  the  declaration  in  setting 
it  out  had  omitted  those  references ;  it  was  held,  that  these 
omissions  altered  the  sense  of  the  remainder,  and  the  variance  was 
fatal  (m). 

In  an  action  for  a  libel,  after  the  libel,  on  which  the  action 
was  brought,  had  been  read,  the  plaintiff's  counsel  oife'red  in 
evidence  other  libels  written  by  the  defendant.  This  having  been 
objected  to,  on  the  ground  that  the  plaintiff  could  not  give  in 
evidence  anything  which  would  of  itself  constitute  a  ground  for  a 
distinct  action ;  Lord  Kenyan,  C.  J.,  said,  he  thought  that  the 
evidence  was  admissible,  and  compared  it  to  actions  for  slander,  in 
which  evidence  of  other  words  besides  those  stated  in  the  declara- 
tion was  usually  received  to  show  the  malice  of  the  defendant  (ii). 
So  in  Rustel  v.  Macquister(o),  the  plaintiff,  having  proved  the 
words  laid  in  the  declaration,  offered  evidence  of  other  actionable 
words  spoken  by  the  defendant  afterwards  ;  this  being  objected  to 
on  the  ground  that  these  latter  words  might  become  the  subject  of  a 
future  action,  Lord  Mlenborough  overruled  the  objection,  observing, 
that  evidence  might  be  given  of  any  words  as  Avell  as  any  act  of 

(fc)  -R.  V.  Almon,  5  Burr.  2686.  61.5. 

(I)  Darby  v.  Oiiselcy,  1  H.  &  N.  1  ;  (n)  Im  v.  Husm,  Peakc,  166  ;  Clmrler 

per  Le  Blanc,  :!.,  in  R.Y.  Creevey,!  U.  v.   Barrett,    Peake,    22,   and   post,   tit. 

&  S.  273,  282;  Slander. 

(m)  Carticrifjld  v.  Wright,  5  B.  &  A.  (o)  1  Campb.  49,  n. 
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the  defendant's  to  show  quo  animo  he  spoke  the  words  which  were 
the  subject  of  the  action.  StUl,  however,  it  would  be  the  duty  of 
the  judge  to  tell  the  jury,  that  they  must  give  damages  for  those 
words  only  which  were  the  subject  of  the  action.  So  per  Sir  J. 
Mansfield,  in Finnertyy.  Tipper  (c),  "In  actions  for  words,  it  has 
been  allowed  to  give  evidence  of  words  subsequently  spoken,  for  the 
purpose  of  showing  that  the  original  words  were  spoken  maliciously 
and  to  injure."  In  an  action  on  the  case  for  publishing  a  libel 
against  the  defendant  in  a  paper  entitled  the  "  Weekly  Political 
Kegister  "  (d),  a  witness  was  called  who  proved  that  he  had  pur- 
chased one  of  the  papers,  containing  the  libel  in  question  before 
the  action  was  brought ;  he  waa»then  proceeding  to  prove  that  he 
had  purchased  another  copy  of  the  same'  paper  after  the  action  was 
brought.  This  was  objected  to,  on  the  part  of  the  defendant,  on  the 
ground  that  the  publication  of  the  last-mentioned  copy  might  be- 
come the  subject  of  a  future  action,  and,  therefore,  that  it  ought  not 
to  be  given  in  evidence  to  increase  the  damages  in  this  action.  But 
Lord  JSllenborough,  C.  J.,  was  of  opinion,  that  although  it  was  not 
admissible  for  the  purpose  of  aggravating  the  damages,  yet  it  was 
evidence  to  show  that  the  paper  was  circulated  deliberately.  In 
Barwell  v.  Adkins  (e),  which  was  an  action  for  a  libel  published 
in  a  newspaper,  the  plaintiff  was  allowed  to  give  in  evidence  on 
the  trial  a  second  paragraph,  subsequently  published  in  the  same 
paper,  in  which  the  libellous  charge  was  repeated,  for  the  purpose 
of  showing  the  intention  of  the  defendant,  and  the  jury  were  told 
to  take  the  two  paragraphs  with  them,  and  to  give  such  damages 
as  they  considered  the  plaintiff  entitled  to  ;  and  a  new  trial,  on  the 
ground  of  misdirection,  was  refused.  But  in  Finnerty  v.  Tipper  (f). 
Sir  /.  Mansfield  ruled,  that  the  plaintiff  could  not  give  in  evidence 
other  subsequent  libels  published  concerning  him  by  the  defendant, 
unless  they  directly  referred  to  the  libel  set  forth  in  the  declaration. 
And  in  Stuart  v.  Lovell,  2  Stark.  93,  Lord  Ellenhorough,  C.  J., 
held,  that  the  plaintiff  pould  not  give  in  evidence  subsequent  pub- 
lications by  the  defendant,  where  the  intention  of  the  publication 
in  question  was  not  equivocal.  The  Court  of  Common  Pleas, 
however,  have  decided  that  where  the  plaintiff,  in  order  to  show 
quo  animo  the  libel  was  written,  gave  in  evidence  two  subsequent 
letters  addressed  by  the  defendant  to  third  parties,  containing  sub- 
stantially a  repetition  of  the  slander ;  such  letters  were  properly 
received,  though  the  libel  declared  on  was  free  from  ambiguity, 
and  the  letters  were  written  after  the  commencement  of  the  action; 
and  that  their  admissibility  was  not  affected  by  the  lapse  of  time 

(c)  2  Campb.  76.      But  see  Mead  v.  (e)  1  M.  &  Gr.  807  ;  2  Scott's  N.  E. 

Daubigny,   Peake,   125;    and  see  Hem-  11. 
mings  v.  Gasson,  27  L.  J.,  Q.  B.  252.  (/)  2  Campb.  72,  confirmed  m  WaJcky 

id)  Plwikett   V.   CoUett,   before  Lord  v.  Johnson,  Ey.  &  M.  422.    See  also  May 

Ellenbormicih,   Middlesex  Sittings,   26th  v.  Brown,  3  B.  &  0.  113  ;  and  Tarpley 

May,  1804,  MSS.  v.  Blabey,  2  B.  N.  C.  487. 

VOL.  II.  ^ 
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intervening  between  the  writing  of  the  respective  letters  (g).  Evi- 
dence that  copies  of  the  newspaper  containing  the  libel  have  been 
gratuitously  circulated  in  the  plaintiff's  neighbourhood,  though  not 
shown  to  have  been  sent  by  the  defendant,  the  publisher,  is  admis- 
sible to  show  the  extent  of  the  circulation  of  the  paper,  and  conse- 
quent injury  to  the  plaintiff  (A).  The  jury  ought  properly  to  be 
cautioned  not  to  give  damages  in  respect  of  the  subsequent  libels  (i), 
but  the  omission  to  give  such  caution  does  not  seem  to  amount  to 
a  misdirection  {j). 

Under  the  plea  of  Not  Guilty,  the  plaintiff  cannot  adduce  evi- 
dence to  show  that  the  allegations  in  the  libel  are  false  (A;).  But 
in  an  action  for  a  libel,  purporting  to  be  a  report  of  a  coroner's 
inquest,  evidence  of  the  coiTectness  of  the  report  is  admissible 
under  the  general  issue  in  mitigation  of  damages.;  but  evidence  of 
the  truth  or  falsehood  of  the  facts  stated  at  the  inquest  is  not  ad- 
missible on  either  side  (I).  It  is  for  the  judge  at  Nisi  Prius  to 
decide  all  preliminary  questions  of  fact  upon  which  the  admissi- 
bility of  the  evidence  depends  in  actions  for  libel,  as  well  as  in 
other  cases  (m). 

Previously  to  the  statute  6  &  7  Vict.  c.  96  (to),  where  a  libel 
contained  matters  imputing  to  another  a  crime  capable  of  being 
tried,  evidence  could  not  be  received  at  the  trial  of  an  indictment 
for  libel  of  the  truth  of  those  imputations ;  but  now,  by  s.  6  of 
that  statute,  under  certain  conditions,  the  truth  may  be  pleaded. 
Where,  therefore,  the  libel  contained  imputations  that  certain  per- 
sons at  M.  had  been  guilty  of  murder ;  the  court  held,  that  the 
judge,  at  the  trial,  properly  refused  evidence  of  the  truth  of  the 
transactions  stated  in  the  libel  to  have  taken  place  at  M.  (o). 
Under  a  plea  of  justification  in  an  action,  evidence  of  the  truth , 
appears  to  be  admissible  notwithstanding  a  previous  verdict  of 
acquittal  {])). 

General  evidence,  that  the  plaintiff  has  been  in  the  habit  of  libel- 
ling the  defendant,  is  inadmissible  {q).    T£e  defendant  cannot  be' 
allowed  (r)  to  do  more  than  prove  the  publication,  by  the  plaintiff,  • 
of  libels  which  are  connected  with  the  libel  which  is  the  subject  of 

ig)  Pearson  v.  Lemaitn,  6  Scott,  N.  E.  Tenterden,  C.  J.     See  Nanton  v.  Rme,  1 

607  ;  5  M.  &  G.  700.     See  Barwell  v.  C.  &  K.  616. 

Jftins,  1  M.  &G.  807;  Camfieldy.  £ird,  {mf  Boyle  v.   Wiseman,  11  Ex.  360; 

3  C.  &  K.  56 ;  Barrett  v.  Long,  3  H.  L.  24  L.  J.,  £xch.  38i. 
Cas.  395;  Chubl  v.  WestUy,  6  C.  &  P.  («)  See^josi,  p.  1003. 

436.  (o)  R.  V.  Burdett,  4  B.  &  A.  145. 

(h)  GatUreole  v.  Miall,  15  M.  &  "W.  (p)  England  t.  Bourke-,  3  Esp.  80 ; 

319-  Cook  V.  Field,  3  Esp.  133 ;  HeUham  v. 

(i)  Pearson  v.  Lemaitre,  6  Scott,  N.  Blackwood,  11.  C.  B.  111.      See  WakUy 

E.  607.  y.  Gooke,  4  Ex.  511. 

(j)  Darby  v.  Ouseley,  1  H.  &  N.  1 ;  25  (q)  Wakley  v.  Johnson,    Ey.   &  Moo. 

L.  J.,  Ex.  227.  422,  Best,  C.  J. 

(k)  Stuart  v.  Lovell,  2  Stark.  93 ;  and  (r)  2  Stark,  on   Libel,  p.   100,  cites 

see  Brine  v.  Basalgelte,  3  Ex.  692.  May  v.  Brown,  3  B.  &  C.  113. 

(I)  East  V.  Chapman,  M.  &  Malk.  46, 
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the  action ;  and  clearly  applicable  to  the  defendant's  libel  (s). 
Where  the  object  of  the  evidence  is  to  show  that  the  defendant  was 
provoked  by  libels  published  against  him,  it  is  essential  that  some 
proof  should  be  given  of  the  libels  having  come  to  the  defendant's 
knowledge  (f). 

In  an  action  for  defamation  either  party  may,  as  has  been  already 
observed,  with  a  view  to  the  damages,  give  evidence  to  prove  or 
disprove  the  existence  of  a  malicious  motive  (u) ;  but  where  the  de- 
fendant contends  that  the  libel  is  true,  he  must  justify  on  the  record. 
In  one  case,  where  the  facts  to  be  proved  on  the  part  of  the  defen- 
dant did  not  constitute  a  complete  justification,  as  where  they 
showed  a  ground  of  suspicion  *not  amounting  to  actual  proof  of 
the  plaintiff's  guilt ;  it  was  held,  by  Eyre,  G.  J.,  that  such  facts 
might  be  given  in  evidence,  on  the  general  issue,  in  mitigation  of 
damages  (x).  This  doctrine,  however,  to  the  extent  here  laid 
down,  seems  questionable.  In  Sir  John  Samer  v.  Merle,  before 
Lord  Ellenborough,  which  was  an  action  for  words  of  insolvency, 
the  defendant  was  permitted  to  prove  that  at  the  time  there  were 
rumours  in  circulation  that  the  plaintiff's  acceptances  were  dis- 
honoured. And  in  a  case  before  Le  Blanc,  J.,  at  Worcester,  that 
learned  judge  received  evidence  under  the  general  issue,  that  the 
plaintiff  had  been  guilty  of  attempts  to  commit  the  crime  which 
the  defendant  had  imputed  to  him  {y).  So  in  the  case  of  the  Earl 
of  Leicester  v.  Walter  {z),  the  defendant  was  permitted  to  prove, 
under  the  genei-al  issue,  in  mitigation  of  damages,  that  before  and 
at  the  time  of  the  publication  of  the  libel,  the  plaintiff  was  gene- 
rally suspected  to  be  guilty  of  the  crime  thereby  imputed  to  him, 
and  that  on  account  of  this  suspicion  his  relations  and  acquaint- 
ances had  ceased  to  associate  with  him.  And  in  Wyatt  v.  Gore  (a), 
Oihhs,  C.  J.,  permitted  the  defendant,  under  the  general  issue,  to 
prove  that  the  substance  of  the  libel  charged  in  the  declaration  had 
been  previously  published  in  a  newspaper  ;  and  held,  that  it  was 
not  necessary  to  lay  a  basis  for  this  evidence  by  producing  the 

newspaper.     In v.  Moor,  in  an  action  of  slander,  imputing  a 

specific  charge  of  unnatural  practices  to  plaintiff,  where  the  declara- 
tion contained  the  then  usual  allegation  of  good  fame,  &c.,  it  was 
held,  that  the  witness  who  proved  the  words  might  be  asked,  upon 
cross-examination,  whether  he  had  not  heard  reports  in  the  neigh- 
bourhood that  the  plaintiff  had  been  guilty  of  similar  practices, 
in  order  to  diminish  the  damages  (&).  In  a  similar  case  the  Court 
of  Queen's  Bench  held,  that  the  defendant  could  not  ask  a  witness 
whether  he  had  heard  that  the  plaintiff  was  addicted  to  such  prac- 

(s)  TarpUy  v.  Blabey,  2  B.  N.  C.  437.  ed.   2  ;  Peake's  Add.   Cases,    139.     See 

See  Watts  v.  Fraser,  1  M.  &  Eob.  449.  Rumwey  v.  Webb,  Car.  &  M.  104. 

it)  By  the  court,   Watts  v.  Fraser,  7  (y)  2  Camplj.  253,  264. 

A.  &  E.  232.  («)  I^^<^-  251. 

(u)  Pearson  v.  lemaitre,  5  M.  &  Gr.  (a)  Holt,  299. 

700  •  6  Scott,  N.  E.  607  ;  ante,  p.  997.  (6)  1    M.    &    S.    284  ;    Richards    v. 

{x)  Knoiel  v.  Fuller,  Peake's  Ev.  287,  Richards,  2  Moo.  &  E.  557. 
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tices,  the  question  being  general,  and  not  confined  to  reports  exist- 
ing at  the  time  of  the  slander ;  but  the  court  declined  to  decide 
the  general  question  (c).  But  although  general  reports  have  been 
admitted  in  mitigation  of  damages,  under  the  general  issue,  specific 
facts  are  not  so  admissible  (d).  In  Saunders  v.  Mills  (e),  the  de- 
fendant (the  editor  of  a  newspaper)  was  permitted,  under  the 
general  issue,  in  mitigation  of  damages,  to  show  that  he  copied  the 
libellous  paragraph  from  another  newspaper,  but  was  not  allowed 
to  show  that  it  had  appeared  concurrently  in  several  other  news- 
papers. 

It  is  not  competent  to  a  defendant  charged  with  having  pub- 
lished a  libel,  to  prove  that  a  paper  similar  to  that  for  the  publica- 
tion of  which  he  is  prosecuted,  was  published  on  a  former  occasion 
by  other  persons,  who  have  never  been  prosecuted  for  it  (/).  There 
having  been  in  a  libellous  letter  a  reference  to  a  newspaper,  as  the 
authority  upon  which  the  libel  was  founded ;  it  was  held,  that  the 
newspaper  referred  to  might  be  given  in  evidence  on  the  general 
issue,  in  mitigation  of  damages  (g).  But  Lord  Benman  would  not 
allow  the  defendant,  in  mitigation  of  damages,  to  show  that  the  libel 
was  communicated  by  a  correspondent  Qi).  Defendant  may  have 
the  whole  of  the  publication  read  from  which  the  passages  charged 
are  extracts  (i) ;  so  the  defendant  has  a  right  to  have  read,  as  part 
of  the  plaintiff's  case,  another  part  of  the  same  newspaper  refen-ed 
to  in  the  libel  complained  of  (k). 

Proof  that  the  libel  was  contained  in  a  letter  (f)  directed  to  the 
plaintiff,  and  delivered  into  the  plaintiff's  hands,  is  not  sufficient 
proof  of  publication  to  maintain  an  action.  The  same  point  was 
admitted  in  Hicks' s  case,  in  the  Star  Chamber,  Hob.  215.  But  an 
indictment  or  information  imay  be  sustained  in  this  case,  because 
such  letter,  being  a  provocation  to  a  challenge  and  breach  of  peace, 
is  considered  as  a  misdemeanor.  Per  Chambre,  J.,  in  M.  v.  Hornhrook, 
Devon  Summer  Assizes,  1812,  who  there  said,  "  It  is  not  neces- 
sary to  constitute  a  publication  in  a  criminal  prosecution,  to  show 
that  it  has  been  published  to  the  world.  It  is  sufficient  if  it  is  sent 
to  the  party  libelled,  its  criminality  depending  upon  its  tendency/ 
to  provoke  the  party  libelled  to  a  breach  of  the  peace.     Sending 

{c)  Thompson  v.  Nye,  16  Q.  B.  175.  J.,  in  Pearson  v.  Le  Maitre,  5  M.  &  Gf. 

(d)  Mills  V.  Spencer,  Holt,  535,  Gibls,       719. 

C.  J.     See  also  Waithman  v.  Weaver,  1  (h)  Talbott  v.  Clark,  2  Moo.  &  R.  312. 

D.  &  E.  10  ;  11  Price,  257,  n. ;  2  Startie  This  case  would  seem  to  be  overruled  by 
on  Slander,  90  (2nd  edit.).  Pearson  v.  Lemaitre,  5  M.  &  G.  719. 

(e)  6  Bingh.  213.     See  East  v.  CTiop-  {i)  Cooke  v.  Hughes,    Ey.  &  Moo.  112, 
man,  M.  &Malk.  46  ;  Mayy.  Brovm.,  3  B.  See  Darby  v.  Oiiseley,  1  fi.  &  N.  1. 

&  C.  113;  Waits  v.  Fraser,  7  C.  &  P.  (k)  Thornton   v.    Stephen,   2    Moo.   & 

369.  Rob.  45,  Denman,  C.  J.,  on  reference  to 

(/)  S.  v.  B.oU,    5  T.  R.  436 ;  R  v.  JR.  v.  Lambert,  2  Campb.  398. 

Newman,  1  E.  &  B.  268.  (I)  Phillips  v.  Jansen,  2  Esp.  N.  P. 

(g)  MuUettr.  Hulton,. i^sTp.  N.  P.  C.  C.  625,  per  Kenyon,  C.  J.,  S.  P.,  ad- 

248,  ElUnborovgh,  C.  J.  ;   Saunders  v.  mitted  by  Chambre,  J.,  in  A  v.  Uimir 

Mills,  6  Bing.  213,  cited  by  Tindal,  C.  brook,  Devon  Summ.  Ass.  1812,  MS. 
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a  letter  to  the  plaiatiff's  wife,  containing  a  liLel  on  her  husband,  is 
a  publication  (m).  The  writing  and  publication  must  be  proved  (n). 
Proof  that  the  defendant  accounted  for  the  stamp  duties  of  the 
newspaper  in  which  the  libel  was  contained,  has  been  held  to  be 
proof  of  publication  (o).  In  an  action  for  a  libel,  contained  in  a 
letter  written  by  the  defendant's  daughter,  who  usually  wrote  his 
letters  of  business,  when  there  was  not  any  evidence  given  to  show 
that  she  was  authorized  or  instructed  by  him  to  write  the  letter  in 
question,  or  that  he  had  recognized  it ;  it  was  held,  that  there  was 
not  any  evidence  to  go  to  a  jury  against  the  defendant,  inasmuch 
as  it  was  not  an  act  within  the  scope  of  the  daughter's  authority  (p). 

The  proceedings  against  the  printers,  publishers,  and  proprietors 
of  newspapers,  either  civilly  or  criminally  (q),  for  any  libel  contained 
in  such  paper,  are  much  facilitated  by  6  &  7  Will  IV.  c.  76, 
by  which  it  is  enacted  (r),  that  no  person  shall  print  or  publish  any 
newspaper  before  there  shall  be  delivered  at  the  Stamp  Office,  or  to 
proper  officers  a  declaration  in  writing,  containing,  1.  The  correct 
title  of  the  newspaper.  2.  A  true  description  of  the  houses  or 
buildings  wherein  such  newspaper  is  intended  to  be  printed  and  pub- 
lished. 3.  The  true  name,  addition  and  place  of  abode  of  the  printer 
and  publisher,  and  of  every  person  resident  out  of  the  United  King- 
dom who  shall  be  proprietor  thereof ;  and  also,  of  every  proprietor 
resident  in  the  United  Kingdom,  if  not  exceeding  two,  exclusive  of 
printer  and  publisher ;  if  they  do,  then  of  such  two  proprietors,  the 
amount  of  whose  respective  proport'ional  shares  in  the  property 
shall  not  be  less  than  the  proportional  share  of  any  other  proprie- 
tor resident  in  the  United  Kingdom,  exclusive  of  printer  and  pub- 
lisher, specifying  the  amount  of  their  shares..  This  declaration  is 
to  be  signed  by  printer,  publisher,  and  the  named  proprietors  resi- 
dent in  the  United  Kingdom.  The  act  then  directs  when  fresh 
declarations  shall  be  made,  and  before  whom  the  declarations  are 
to  be  made,  and  imposes  a  penalty  if  the  declaration  be  false  or 
defective.  By  sect.  8,  such  declarations  are  to  be  filed,  and  certi- 
fied copies  thereof  shall  be  admitted  in  all  proceedings  civil  and 
criminal,  and  upon  every  occasion,  touching  any  newspaper  men- 
tioned in  such  declaration,  or  touching  any  publication,  matter,  or 
thing  contained  in  such  newspaper,  as  conclusive  evidence  of  the 
trath  of  all  such  matters  set  forth  in  such  declaration,  as  are  re- 
quired by  the  act  to  be  therein  set  forth,  &c. ;  and  after  production 

(m)  Wenman  v.  Ash,  13  C.  B.  836  ;  22  P.)  477  ;  8  Taunt.  42. 

IL  J    c  P.  190.  (?)  '^^'^  proprietor  of  a  newspaper  is 

hi)  1  Moore  (C.  P.)  477.     See  Brookes  answerable  criminally,  as  well  as  civilly, 

T  Tichiome  5  Ex.  92&.  foi'  t^^e  ^ots  of  his  servants,  in  the  publi- 
co) Cook  V.  Ward,  6  Bingh.  409.     As  cation  of  a  libel,  although  it  can  be  shown 

to  what  is  sufficient  evidence  against  a  that  such  pubUcation  was  without  the 

person  not  connected  with  the  newspaper  privity  of  the  proprietor.     R.  v.  Walter, 

of  having  caused  a  libel  to  be  published  3  Esp.  21. 

in  it,  see  R.  v.  Cooper,  8  Q.  B.  533.  (r)  Sect.  6. 
(p)  Harding y.  Greening,  1  Moore  (C. 
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of  the  declaration,  and  of  a  newspaper  corresponding  in  every  re- 
spect with  the  description  of  it  in  the  declaration,  it  will  not  be 
necessary  to  prove  the  purchase  of  the  newspaper  (s).  A  mort- 
gagee, by  registering  himself  as  one  of  two  proprietors  of  a  news- 
paper, renders  himself  liable  to  actions  as  such,  even  though  he 
also  describes  himself  as  mortgagee  (t).  It  is  not  necessary,  in 
order  to  take  advantage  of  the  eighth  section,  that  the  imprint  of 
the  paper  produced  should  correspond  verbatim  with  the  certified 
copy  (u). 

Where  the  justification  avers  the  truth  of  several  facts  which 
form  the  ingredients  of  the  libel,  each  and  every  of  the  facts  so 
alleged  to  be  true  must  be  distinctly  proved,-  in  order  to  entitle  the 
defendant  to  a  verdict  on  the  justification  {x),  the  issue  being  indi- 
visible (y). 

An  executor  may,  under  the  17  Car.  II.  c.  8,  s.  1,  enter  up 
judgment  on  a  verdict  obtained  by  his  testator  in  an  action  for  a 
hbel  (z). 

Where  seven  actions  were  brought  against  the  same  defendant 
for  different  publications  of  the  same  libel,  proceedings  in  aU  but 
one  were  stayed  until  the  one  had  been  tried  (a). 

In  an  action  for  libel,  the  judge  may  certify,  under  the  3  &  4 
Vict,  c  24,  s.  2,  that  the  grievance  for  which  the  action  Vas 
brought  was  wilful  and  malicious  (6). 

Doubts  having  arisen,  whether,  on  the  trial  of  an  indictment  or 
information  for  a  libel,  upon  the  plea  of  Not  Guilty,  it  was  compe- 
tent to  the  jury  to  give  their  verdict  upon  the  whole  matter  in 
issue;,  it  was,  by  "Mr.  Fox's  Libel  Act,"  32  Geo.  III.  c.  60, 
enacted  and  declared,  that  the  jury  may  give  a  general  verdict  of 
guilty  or  not  guilty  upon  the  whole  matter  put  in  issue,  and  shall 
not  be  required  or  directed  by  the  court  to  find  the  defendant 
guilty,  merely  on  the  proof  of  the  publication,  and  of  the  sense 
ascribed  to  the  same  in  the  indictment  or  information  :  provided, 
that  the  court  shall  give  their  opinion  and  direction  to  the  jury  on 
the  matter  in  issue,  as  in  other  criminal  cases  (c) :  and  provided 
also,  that  the  jury  may,  in  their  discretion,  fiud  a  special  verdict  (d), 
and  also  that  the  defendants,  if  found  guilty,  may  move  in  arrest 

(s)  See  S.  V.  Woolmer,  4  P.  &  D.  137 ;  As  to  the  proof  of  an  issue  of  nul  tiel 

12  A.  &  E.  422 ;  HoUroft  v.  Higgims,  2  record  on  a  plea  of  judgment  recovered, 

C.  B.  488.  see  Wandsworth  v.  Bentley,  23  L.  J.,  Q. 

(t)  Duke  of  BmnmieJc  v.  Harmtr,  3  B.  3 ;  1  B.  C.  C.  203 ;  and  The  Duke  of 

C.  &  K.  10.  Bnmswick  v.  Pepper,  2  C.  &  K.  683. 

(«)  Baker  v.   Wilkinson,  Car,  &  M.  (a)  Jones  v.  Pritchard,  6  D.  &  L.  629. 

399-  (b)  Foster  v.  Pointer,  8  M.  &  W.  395 ; 

(a)  Weaver  v.  Lloyd,  2  B.  &  C.  678.  see  Sherwin  v.  SwindalL  12  M.  &  "W. 

See  15  &  16  Vict.  c.  76,  s.  139.  783. 

(«/)  Biddulphv.  Chamberlain,  17  Q.  B.  (c)  Sect.  2. 

351-    ^                                 .  (d)  Sect.  3. 

(z)  Palmer  v.  Cohen,  2  B.  &  Ad.  966. 
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of  judgment  as  before  the  passing  this   act  (e).     The  foregoing 
statute  does  not  affect  civil  cases,  but  is  confined  to  criminal  (/). 

It  has  been  the  course  for  a  long  time  for  the  j  udge,  in  cases  of 
libel,  as  in  other  cases  of  a  criminal  nature,  first  to  give  a  legal 
definition  of  the  offence,  and  then  to  leave  it  to  the  jury  to  say, 
whether  the  facts  necessary  to  constitute  that  offence  are  proved  to 
their  satisfaction ;  and  that,  whether  the  libel  is  the  subject  of  a 
criminal  prosecution,  or  civil  action.  The  judge  is  not  bound  to 
state  to  the  jury,  as  a  matter  of  law,  whether  the  publication  com- 
plained of,  be  a  libel  or  not.  Mr.  Fox's  Libel  Bill  was  a  declara- 
tory act,  and  put  prosecutions  for  libel  on  the  same  footing  as  other 
criminal  cases  (g).  • 

On  the  subject  of  indictments  for -the  publication  of  defama- 
tory libels,  Stat.  6  .&  7  Vict.  ,c.  96,  ss.  4^  5,  6.  By  section  6  the 
defendant  is  empowered,  in  addition  to  the  plea  of  not  guilty, 
to  plead  the  truth, of  the  libel,  together  with  an  allegation  that  it 
was  for  the  public  benefit  that  the  matters  charged  should  be  pub- 
lished and  specific  facts  to  show  how  it  was  so.  And,  on  convic- 
tion, the  court  in  pronouncing  sentence  may  take  the  plea  and 
evidence  offei-ed  in  support  of  it  into  consideration,  in  aggrava- 
tion or  mitigation  as  the  case  may  be.  Where  the  libel  contains 
several  distinct  imputations,  and  the  plea  alleges  the  truth  of  all 
and  is  traversed  generally,  if  the  evidence  fail  as  to  any  one  of 
them  the  verdict  will  be  entered  generally  against  the  defendant  (A). 

In  an  action  for  a  libel,  charging  the  plaintiff  with  insolvency, 
the  defendant  is  not  entitled  to  an  order,  under  14  &  15  Vict.  c.  99, 
s.  6,  to  inspect  the  books  and  accounts  of  the  plaintiff  for  the 
purpose  of  establishing  a  jjistification  (i). 

The  reader,  who  is  desirous  of  investigating  the  law  of  libel  and 
slander  as  applied  in  Scotland,  is  referred  to  a  very  learned  and 
ingenious  work  published  at  Edinburgh  by  John  Borthwick,  Esq., 
advocate.  It  is  worthy  of  consideration,  whether  a  portion  of  that 
law  might  not  be  introduced  with  effect  into  our  system. 

(e)  Sect.  4.  see  S.  0.  ibid.  268.     As  to  proceedings 

(/)  Levi  V.  Milne,  4  Bingh.  195.  to  enforce  recognizances  under  60  Geo. 

{g)  Per  Parke,  B.,  Panniter  v.  Ooup-  III.  c.  9,  and  1  Will.  IV.  c.  73,  see  Ex 

to?id,  6  M.&W.  108,  recognized  in  Saj/^j's  parte    The  Duke  of  Brunswick,   3  Ex. 

T.  Lawrence,  3  P.  &  D.  526  ;  11  A.  &  E.  829,  and  6  Ex.  22 ;   21  L.gJ.,  Ex.  113. 
920.     See  Blagg  v.  Sturt,  10  Q.  B.  899  ;  '        (i)  The  Metropolitan  Saloon  Omnibus 

and  ante,  p.  987.  Company  v.  Hav>kins,  32  L.  T.  281  ;  4 

(h)  R.  V.  Newman,  1  E.  &  B.  558  ;  and  H.  &  N.  146. 
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I.  Of  the  Action  on  the  Case  for  a  Malicious  Prosecution,  and  in 
what  Gases  such  Action  may  be  maintained. 

An  action  on  the  case  lies  against  any  person  who  maliciously, 
and  without  probable  cause,  prosecutes  another,  whereby  the  party 
prosecuted  sustains  an  injury,  either  in  person,  property,  or  repu- 
tation. The  action  on  the  case  for  a  malicious  prosecution  bears  a 
strong  analogy  to  the  old  and  now  obsolete  action  for  a  conspiracy ; 
hence,  it  is  frequently  termed  an  action  on  the  case  in  the  nature 
of  a  conspiracy  (ct)  But  the  grounds  of  the  old  action  for  conspi- 
racy are  narrow  and  confined,  when  compared  with  those  on  which 
the  action  on  the  case  for  a  malicious  prosecution  is  founded.  The 
action  for  a  conspiracy,  having  been  framed  according  to  the  precise 
terms  of  a  writ  in  the  register,  whose  limits  it  does  not  presume  to 
transgress,  lies  only  in  cases  where  two  or  more  persons  maliciously 
conspire  to  indict  any  person  falsely  of  treason  or  felony  (6),  who  is 
afterwards  lawfully  acquitted.  The  action  on  the  case  for  a  mali- 
cious prosecution  varies  its  form  as  the  circumstances  of  each  parti- 
cular grievance  may  require.  Whatever  engines  of  the  law  malice 
may  employ  to  compass  its  evil  designs  against  innocent  and  un- 
offending persons,  whether  in  the  shape  of  indictment  or  informa- 
tion (c),  which  charge  a  party  with  crimes  injurious  to  his  fame  and 
reputation,  and  tend  to  deprive  him  of  his  liberty  ;  or  whether  such 
malice  is  evinced  by  malicious  arrests,  or  by  exhibiting  groundless 
accusations,  merely  with  a  view  to  occasion  expense  (d)  to  the 

(a)  Marsh   v.  VauTian   and   another,  treason  ot  felony,  where  life  was  in  danger. 

Cro.  Eliz.  701 ;  Mills  v.  Mills,  Cro.  Car.  Ld.  Eaym.  379. 

239.  ,(c)  Moore  v.  Shutter,  2  Show.  295. 

(6)  See  the  opinions  of  ffolt,  C.  J.,  and  (d)  Jonas  t.  Qwynn,  Gilb.  E.  185  ;  10 


y,  C.  J.,  that  a  conspiracy  lies  only      Mod.  148,  214. 
for  procuring  another  to  be  indicted  for 
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party,  who  is  under  the  necessity  of  defending  himself  against 
them,  this  action  on  the  case  affords  an  adequate  remedy  to  the 
party  injured.  It  may  be  brought  against  one  only  (e) ;  and  where 
it  is  brought  against  two  or  more  defendants,  although  a  conspiracy 
be  alleged  in  the  declaration,  and  a  verdict  be  found  for  all  the 
defendants  except  one,  yet  the  plaintiff  will  be  entitled  to  judg- 
ment (/).  On  the  contrary,  the  action  for  a  conspiracy  must  be 
brought  against  two  persons  at  the  least  (gr),  because  the  gist  of  the 
action  is  the  conspiracy  ;  and  if  one  only  be  found  guilty  QC),  or  if 
all  except  one  are  discharged  by  matter  of  law  (j),  the  action  fails. 
And  to  maintain  an  action  for  a  conspiracy,  the  party  indicted  must 
have  been  acquitted  upon  a  giod  indictment  (/«),  by  verdict,  for 
such  is  the  language  of  the  writ,  "  legitimo  Tnodo  aequietatus,"  or 
"  lawfully  acquitted ; "  which  imports  such  an  acquittal  of  the  crime 
charge  as  will  entitle  the  party  to  plead  auter  foits  acquit,  in  case 
he  be  afterwards  prosecuted  for  the  same  crime  (Z). 

But  in  an  action  on  the  case  for  a  malicious  prosecution,  it  is  not 
necessary  that  the  plaintiff  should  allege  or  prove  such  an  acquittal: 
for  it  may  be  brought  under  circumstances  which  preclude  the  possi- 
bility of  such  an  acquittal :  as,  Ist,  where  a  bill  of  indictment  has 
been  preferred,  and  returned  ignoramus  (m.).  2ndly,  where  the 
indictment  has  been  preferred  coram  non  judice  (n).  And  lastly,, 
where  a  party  has  been  acquitted  on  a  defect  in  the  indictment  (o). 
Formerly,  indeed,  it  was  supposed,  that  an  acquittal  on  the  ground 
of  the  insufficiency  of  the  indictment,  was  a  material  objection, 
where  the  subject-matter  of  the  indictment  did  not  affect  the  repu- 
tation of  the  party  accused,  and  he  had  not  been  imprisoned ;  be- 
cause scandal  and  imprisonment  were  at  that  time  considered  as 
the  only  kinds  of  damage  for  which  this  action  would  lie.  But  it 
having  been  decided  in  the  case  of  Savile  v.  Roberts  (p),  that  the 
expense  incurred  by  a  groundless  prosecution,  without  scandal  or 
imprisonment  of  the  party  accused,  was  sufficient  to  support  this 
action  where  the  indictment  was  good,  quoad  the  damage ;  it  was 
shortly  afterwards  held,  in  a  case  (q)  where  the  subject-matter  of 
the  indictment  did  not  affect  the  reputation  of  the  plaintiff,  and 
where  the  only  damage  which  the  plaintiff  had  sustained  was  the 
expense  attending  the  prosecution,  that  this  action  might  be  main- 
tained, although  the  plaintiff  had  been  prosecuted  on  an  insufficient 
indictment.  The  decision  of  Savile  v.  Roberts  has  been  confirmed 
by  the  case  of  Smith  v.  Hixon,  Str.  977,  more  fully  reported  in  Oa. 

(e)  Mills  Y.  Mills,  Cro.  Car.  239.  (m)  Payn  r.  Porter,  Cro.  Jao.  490  ; 

(/)  Price  y.  Grafts,  Sir.  T.  Raym.  180  ;  Agr.  2  Roll.  E.  188. 

Pollard  T.  Bvcms  and  others,  2  Show.  50.  (»)  1  EoU.  Abr.  112,  pi  9. 

See  also  Suhley  v.  Mott,  1  Wils.  210.  (o)  Jones  t.  Gwynn,  Gilb.  185  ;  Wicks 

(g)  F.  IS.  B.  260,  4to  edit.  1755.  v.  Feidham,  i  T.  K.  247. 

{h)  28  Ass.  12,  cited  in  F.  N.  B.  260.  (p)  Salk.  13  ;  Carth.  416  ;  Ld.  Raym., 

(i)  Ibid,  in  nota.  374. 

(k)  Bro.  Conspiracie,  pi.  23.  (?)  Jones  v.  Gviyrm,  Gilb.  185  ;   10 

(?)  Gilb.  199.  Mod.  148,  214. 
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Temp.  Hardw.  54,  where  it  was  adjudged  that  a  husband  alone, 
might  maintain  an  action  for  the  malicious  prosecution  of  his  wife, 
the  expenses  of  which  had  been  defrayed  by  the  husband.^  The  case 
of  Jones  V.  Gwynn  was  recognised  in  Ghambers  v.  Robinson,  Str. 
691,  and  in  Wicks  v.  Fentham,  4  T.  R  247 ;  where  it  was  held, 
that  this  action  would  lie,  although  plaintiff  had  been  acquitted 
on  a  defect  in  the  indictment,  the  subject-matter  of  which  did  not 
affect  his  reputation.  See  also  Pippett  v.  Hearn,  5  B.  &  A.  634  ; 
where  it  was  held,  that  an  action  would  He  for  the  malicious  pro- 
secution of  a  bad  indictment  for  perjury. 

The  grounds  of  the  action  for  a  malicious  prosecution  are,  the 
maUce  of  the  defendant,  either  expressed  or  implied  (r)  ;_  want  of 
probable  cause  (s) ;  and  an  injury  sustained  by  the  plaintiff,  by 
reason  of  the  malicious  prosecution,  either  in  his  person  by  impri- 
sonment, his  reputation  by  the  scandal,  or  in  his  property  by  the 
expense.  If  the  plaintiff  cannot  prove  any  such  injury,  he  cannot 
maintain  the  action  (t).  It  lies  on  the  plaintiff  to  give  primd facie 
evidence  (u)  of  want  of  probable  cause ;  but  slight  evidence  (w)  is 
sufficient  to  throw  the  onus  on  the  defendant  of  showing  that  there 
was  probable  cause. 

In  Incledon  v.  Berry,  Devonshire  Summer  Ass.  1805,  1  Campb, 
203,  n.  (a),  recognized  by  Dallas,  C.  J.,  in  Turner  v.  Turner, 
Gow's  N.  P.  C.  20,  in  an  action  for  maliciously  indicting  plaintiff 
for  perjury,  Lens,  Serjt.,  for  the  plaintiff,  having  proved  express 
malice,  contended,  that  it  was  not  necessary  for  him  to  proceed  any 
further,  and  that  it  lay  on  the  defendant  to  show  probable  cause 
for  having  instituted  the  prosecution  ;  but  Le  Blanc,  J.,  ruled,  that 
some  evidence  (though  slight  evidence  would  be  sufficient)  must  be 
given  on  the  part  of  the  pla/i/ntiff  of  want  of  probable  cause,  before 
the  defendant  could  be  called  upon  for  his  defence.  In  Wallis  v., 
Alpine,  1  Campb.  204,  n..  Lord  Ellenhorough,  C.  J.,  held,  that 
plaintiff  was  not  excused  from  giving  evidence  of  want  of  probable 
cause,  from  the  circumstance  of  defendant,  who  had  commenced  a 
prosecution,  having  neglected  to  prefer  a^  bill  of  indictment  (a;). 

"  The  essential  ground  of  this  action  is,  that  a  legal  prosecution 
was  carried  on  without  probable  cause.  We  say  this  emphatically, 
because  every  other  allegation  may  be  implied  from  this  ;  but  this 
must  be  substantively  proved,  and  cannot  be  implied.  From  the 
want  of  probable  cause,  malice  may  be,  and  most  commonly  is, 
implied.  The  knowledge  of  the  defendant  is  also  implied.  A  man, 
from  a  malicious  motive,  may  take  up  a  prosecution  for  real  guilt, 
or  he  may,  from  circumstances  which  he  really  believes,  proceed 

(r)  Purcell  v.    Macnamara,   9    East,  afBrmed  {on  error),  B.  R.,  2  B,  &  Ad. 

361  ;  Hadrick  v.  Heslop,  12  Q.  B.  267.  845. 

(s)  Farmer  v.  Darlitig,  i  Burr.  1971.  (v)  Cotton  v.  James,  1  B.  &  Ad.  128. 

itj-Bynev.  Moore,  5  Taunt.  187.  {sr)  See  also  on  this  point  Turner  V. 

(m)  Willansv.  Taylor,  6  Bingh.  183  ;  Ambler,  10  Q.  B.  252. 
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from  apparent  guilt :  and  in  neither  case  is  he  liable  to  this  kind 
of  action"  {y). — "  The  question  of  probable  cause  is  a  mixed  pro- 
position of  law  and  fact.  Whether  the  circumstances  alleged  to 
show  it  probable  or  not  probable  are  true,  and  existed,  is  a  matter 
of  fact ;  but  whether,  supposing  them  true,  they  amount  to  a  pro- 
bable cause  is  a  question  of  law  "  {z). — "  The  question  of  probable 
cause,  arising  upon  the  facts  proved  or  admitted,  is  a  question  for 
the  court,  and  in  general  the  plaintiff  must  give  some  evidence 
showing  the  absence  of  probable  cause.  But  such  evidence  is,  in 
effect,  the  evidence  of  a  negative ;  and  very  slight  evidence  of  a 
negative  is  sufficient  to  call  upon  the  other  party  to  prove  the 
affirmative,  especially  where  th#  nature  of  the  affirmation  is  such 
as  to  admit  of  proof  by  witnesses,  and  cannot  depend  upon  matters 
lying  exclusively  within  the  party's  own  knowledge,  as  in  some 
cases  of  criminal  prosecution  it  may  do  "  (a). — "  It  is  difficult  to 
lay  down  any  general  rule  as  to  the  cases  where  the  opinion  of  a 
jury  should  or  should  not  be  taken.  I  have  considered  the  correct 
rule  to  be  this  :  if  there  be  any  fact  in  dispute  between  the  parties, 
the  judge  should  leave  that  to  the  jury,  telling  them,  if  they  should 
find  in  one  way  as  to  that  fact,  then,  in  his  opinion,  there  was  no 
probable  cause,  and  their  verdict  should  be  for  the  plaintiff ;  if  they 
should  find  in  the  other,  then  there  was,  and  their  verdict  should 
be  for  the  defendant "  (6).  It  is  a  question  for  the  jury,  whether 
the  facts  brought  forward  in  evidence  be  true  or  not,  but  what  is 
reasonable  or  probable  cause  is  matter  of  law  (c).  In  an  action 
brought  for  maliciously  prosecuting  the  plaintiff  for  perjury,  the 
judge  asked  the  jury  whether  the  defendant  believed,  or  had 
reasonable  and  probable  cause  for  believing,  that  the  plaintiff's 
evidence  was  false,  and  whether  there  was  malice.  The  jury  an- 
swered the  first  question  in  the  negative ;  and  as  to  the  second, 
they  said  they  thought  "  malice  "  a  strong  word,  but  found,  that  the 
defendant  acted  from  improper  motives,  and  with  a  view  of  sup- 
pressing the  plaintiff's  evidence.  The  judge  held,  that  this  was 
malice,  and  that  there  was  no  reasonable  and  probable  cause  ;  and 
the  Courts  of  Queen's  Bench  and  Exchequer  Chamber  upheld  the 
ruling  {d).     An  incorporated  railway  company  is  not  liable  to  an 

{y)  Johnstone  v.  Sutton,  1  T.  E.  5ii,  EooU,  2  B.  K  C.  217 ;  Panton  v.  WU- 

545.     See  Michell  v.  Williams,  11  M.  &  liams,  in  error ;  2  Q.  B.  169  ;  1  G.  & 

-yy.  205.  D.  504 ;  Broad  v.  Sam,  5  B.  W.  C.  722  ; 

(z)  Per  Lordi  Mansfield,  C.  J.,  and  Lord  Rowland  v.  Samuel,  11  Q.  B.  39  ;  S.  C. 

Loiuhborough,  C.  J.,  in  Sutton  v.  John-  17  L.  J.,  Q.  B.  65. 

stom,  1  T.  R.  545,  and  per  Tindal,G.  J.,  (c)  Panton  v.  Williams,  2  Q.  B.  169. 

delivering  iudgment,  Willans  v.  Taylor,  (d)  Hadrick  v.  Seslop,  12  Q.  B.  267 ; 

6  Binfh.  186.  ^-  C-  1^  ^-  J-  ^13  ;  (on  error).  S.  C.  nom. 

(a)''Per  Lord  Tenterden,  C.  J.,  deliver-  Ifeslop  v.  Ghapman,  23  L.  J.,  Q.  B.  49. 

ing  iudfment  of  the  court  in  Cotton  v.  See  also  Douglas  v.  Corbett,  6  E.  &  B. 

James,  1  B.  &  Ad.  133.  Sll ;  and  Weston  y.  Beeman,  27  L.  J., 

(6)  'Per  iiord  Tenterden,  C.  J.,  Blach-  Ex.  57,  where  the  prosecution  wa.s  not 

ford  V.  Bod,  2  B.  &  Ad.  184,  cited  arg.  commenced  by  the  defendants,  but  only 

James' V.  Phelps,  11  A.  &  E.   483.     See  continued  by  them, 
further  on  this    subject,   M' Donald  v. 
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action  for  a  malicious  prosecution  in  respect  of  a  criminal  proceed- 
ing instituted  by  their  servant  without  their  knowledge  or  direc- 
tion (e).  There  is  a  material  distinction  as  to  liability  for  malicious 
prosecution  between  the  institution  of  the  prosecution  and  its  con- 
tinuance after  it  has  been  already  instituted  without  authority  by 
an  agent :  and  the  absence  of  reasonable  and  probable  cause  which 
might  be  evidence  of  malice  in  the  one  case,  will  not  be  so  in  the 
other.  "Where,  therefore,  the  party  put  in  possession  under  a  bill 
of  sale  had  issued  a  summons  against  the  assignor  for  feloniously 
stealing  some  of  the  chattels  assigned,  and  the  assignees  attended 
the  hearing,  and  allowed  the  case  to  be  opened  in  their  behalf  as 
prosecutors ;  it  was  held,  that  the  absence  of  reasonable  and  pro- 
bable cause  would  not  be  evidence  of  malice  as  against  them  (f). 

By  analogy  to  the  action  for  a  malicious  prosecution  (g),  the  law 
in  modern  times  has  permitted  an  action  to  be  maintained  for  mali- 
ciously arresting  or  holding  a  party  to  bail,  either  where  there  is 
not  any  debt  due,  or  where  the  party  is  held  to  bail  for  a  larger  sum' 
than  is  really  due.  As  in  the  analogous  action  for  a  malicious  pro- 
secution, it  must  appear  that  the  prosecution  is  determined  (h) ; 
so  in  the  action  for  a  malicious  arrest,  it  must  be  stated  in  the  de- 
claration, that  the  first  action  has  been  determined.  This  allega- 
tion must  also  be  proved  (i) ;  and  it  is  not  sufficient  for  this  purpose 
to  put  in  a  judge's  order  to  stay  proceedings  on  payment  of  costs, 
and  to  prove  that  the  costs  were  paid  accordingly  (k).  But  proof 
that  no  declaration  was  filed  or  delivered  within  a  year  after  the 
return  of  the  writ  is  sufficient  (I)  to  show  a  determination  of  the 
suit.  The  termination  must  be  such  as  to  furnish  prrnid  facie' 
evidence  that  the  action  was  without  foundation.  Termination 
of  cause  by  stet  processus,  by  consent  of  parties,  is  not  sufficient  (m). 
So  in  an  action  for  a  malicious  presentment  in  the  Ecclesiastical 
Court,  it  must  appear  that  the  presentment  has  been  deter- 
mined (to).  To  support  an  action  for  a  malicious  arrest,  malice,  and 
that  the  arrest  was  without  probable  cause,  njust  be  alleged  and 
proved  (o).  The  mere  not  proceeding  in  an  action  is  not  evidence 
of  itself  alone  sufficient  to  support  this  action  {p).  But  where  there 
are  mutual  dealings  between  two  parties,  and  items  known  to  be  due 
on  each  side  of  the  account,  an  arrest  for  the  amount  of  one  side 
of  the  account  without  deducting  what  is  due  on  the  other,  is 

(6)  Stevens  v.  Midlamd  Counties  Rail-  5  Nev.  &  M.  268 ;  Combe  t  Cavron    1 

waj/Co.,  lOEx.  352;  23L.  J.,  Ex.  328.  M.  &  Rob.  398.                   ,                  ' 

</)  Weston  V.  Beemm,  27  L.  J.,  Ex.  (k)  1  Esp.  N".  P.  C.  80. 

57.     As  to  what  is  evidence  of  want  of  (l)  Puree  v.  Street,  3  B.  &  Ad  397 

reasonable  and  probable  cause,  see  Munt-  (m)  Wilkinson  v.  Mowel  M.  &  Malk. 

ley  V.  Swison  27  L.  J.,  Ex.  134.  495,  Tenterden,  C.  J;,  confirmed  by  court, 

w'r  c„r     '^"r  ^^,  ^"^^'^'^  ^-  W^'^'h  2  (re)  Fisher  v.  Bristow,  1  Doug.  215. 

}i:  i"^' ^'"'  Lord  Camden,  C.  J.  (o)  Eoret  v.  Levns,  17  L.  J.T  Ex.  98  ; 

(A)  Pm-ker  v.  Langley,  GUb.  E.  163,  De  Medina  v.  Grove,  10  Q   B   162 

adjudged  bn  special  demurrer.  (p,  Simlair  v.  Eldred,  4  Taunt.'  T. 

(»)  Norrish  v.  Richards,  3  A.  &  E.  733  ; 
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malicious,  and  without  probable  cause  (q).  So  where  A.  arrested 
B.  on  an  affidavit  of  debt  for  money  paid  to  his  use,  but  did  not 
declare  until  ruled  to  do  so,  and  afterwards  discontinued  the  action 
and  paid  the  costs ;  it  was  held  that  this  was  sufficient  primd  facie 
evidence  of  malice,  and  of  the  absence  of  probable  cause  (r).  A., 
to  whom  a  sum  of  money  was  owing  from  B.,  sued  out  a  writ 
against  B.,  for  the  purpose  of  holding  him  to  bail :  before  the  writ 
was  served,  B.  went  to  the  house  of  A.,  and  paid  the  debt,  but  A. 
did  not  immediately  after  such  payment  countermand  the  writ ;  in 
consequence  of  which  B.  was  arrested,  and  kept  in  prison  for 
several  hours  :  B.  thereupon  brought  an  action  against  A.,  alleging, 
that  after  payment  of  the  debt^it  became  the  duty  of  A.  to  have 
countermanded  the  writ,  and  that  he  had  wrongfully  neglected  so 
to  do,  by  reason  whereof  he  was  arrested :  it  was  held,  that  the 
action  would  not  lie  :  Eyre,  C.  J.,  observing,  that  the  plaintiff  ought 
to  have  inquired  at  the  time  when  he  paid  the  debt,  whether  any 
writ  had  been  sued  out,  and  offering  to  pay  whatever  costs  were 
incurred  thereby,  to  have  requested  a  countermand  which  he  might 
take  to  the  sheriff.  And  Heath,  J.,  said,  "  This  action  is  founded 
on  mere  nonfeasance,  and  no  case  or  precedent  has  been  cited  to 
show  that  such  an  action  was  ever  maintained."  All  the  cases  of 
arrest,  and  holding  to  bail  without  cause,  are  founded  on  malice  (s). 
In  like  manner  it  has  been  held,  that  evidence  of  suing  out  a  writ 
and  arresting  a  party  thereon,  after  the  debt  has  been  discharged 
and  a  receipt  given,  will  not  be  sufficient  to  maintain  an  action 
of  this  kind  in  a  case  where  actual  malice  was  not  proved,  and 
the  facts  of  the  case  precluded  any  inference  of  malice  (t).  Malice 
is  a  question  of  fact  for  the  jury,  and  the  jury  may  (u),  but  are 
not  bound,  to  imply  malice  from  want  of  probable  cause. 

An  action  for  maliciously  arresting  on  a  capias  issued  by  a 
judge's  order  under  1  &  2  Vict.  c.  110,  s.  3,  lies  only  where  the 
party  obtaining  the  order  for  the  capias  has  imposed  on  the  judge  by 
some  false  statement,  or  suggestio  falsi,  and  thereby  satisfied  him 
of  the  existence  of  the  debt  to  the  requisite  amount,  and  that 
there  was  reasonable  ground  for  supposing  that  the  debtor  was 
about  to  quit  the  country  {x).  An  action  lies  at  the  suit  of  a 
debtor  taken  in  execution  under  a  writ  of  ca.  sa.  upon  a  judgment 
against  an  execution  creditor,  who  "  maliciously  and  without  any 
reasonable  or  probable  cause  "  causes  and  procures  a  warrant  to  be 
issued  upon  the  said  writ  indorsed  to  levy  a  larger  sum  than  re- 
mained due  upon  the  judgment,  and  the  debtor  to  be  taken  to 

(a)  Austin  v.  Debnam,  3  B.  &  C.  139.  Ex.  41.  „    „  „ 

r    Nicholson  v.  OoghiU,  4  B.  &  C.  21.  (t)  Gibson  v.  Ohaiers,  2  B.  &  P.  129. 

{$)  Scheibel  v.  Fairbairn,  1  B.  &  P;  (m)  Mitchell  v.  Jenkins,  5  B.  &  Ad. 

388,  recognized  in  Page  v.  Wiple,  3  East,  688. 

317    and  lewis  v.  Morris,  4  Tyr.   914.  •   {x)  Daniels  v.  Fielding,  16  M.  &  W. 

See' also  Saxon  v.  Browne,  6  A.  &  E.  200,     See  also  Soss  v.  Norman,  5  Ex. 

652  ;  Eeywood  v.   Collinge,  9  A.   &  E.  359  ;  19  L.  J.,  Ex.  329  ;.  Gibbons  v.  Ah- 

268  ;     Watson  v.   Whitmore,  14  L.   J.,  son,  3  C.  B.  181. 
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satisfy  such  sum :  and  it  is  a  sufficient  allegation  of  damage  in 
such  an  action  that  the  plaintiff  was  imprisoned  on  the  warrant 
until  he  could  procure  his  discharge,  that  he  was  thereby  prevented 
from  attending  to  his  business,  and  injured  in  his  credit,  and  was 
put  to  costs  in  obtaining  his  liberation  from  the  imprisonment  {y). 
An  action  on  the  case  has  been  held  to  be  maintainable  for  mili- 
ciously  impleading  and  causing  the  plaintiff  to  be  excommunicated 
in  the  Ecclesiastical  Court,  whereby  he  was  taken  upon  an  exoom. 
cap.  and  imprisoned,  until  he  procured  himself  to  be  absolved  {z). 
The  plaintiff  declared,  that  the  defendant  had  sued  out  a  fi.  fa. 
upon  a  judgment  given  against  the  plaintiff  for  the  defendant  in 
an  action  of  trespass,  under  which  the  sheriff  took  goods  of  the 
plaintiff  to  the  value  of  the  damage,  and  returned  that  the  goods 
remained  in  his  hands  for  want  of  purchasers,  and  that  the  de- 
fendant, well  knowing  this,  to  the  intent  to  vex  the  plaintiff,  sued 
out  another  fi.  fa.,  under  which  the  sheriff  levied  the  money  on 
other  goods  of  the  plaintiff,  and  paid  it  over  to  the  defendant. 
After  Not  Guilty  pleaded,  and  verdict  for  plaintiff,  it  was  held,  on 
motion  in  arrest  of  judgment,  that  the  action  was  maintainable  : 
Eobart,  C.  J.  (who  delivered  the  opinion  of  the  court),  observing, 
that  the  plaintiff  was  twice  vexed  wilfully  by  the  defendant,  who 
had  first  one  execution  inchoate,  which  he  ought  to  have  com- 
pleted, knowing  it,  and  not  to  have  taken  another :  for  else  he 
might  take  twenty  executions  (a).  An  action  on  the  case  will  lie 
against  a  governor  for  maliciously,  and  without  probable  cause, 
suspending  plaintiff  from  a  civil  office  (b).  So  an  action  will  lie 
for  falsely  and  maliciously  suing  out  a  commission  of  bankruptcy 
against  the  plaintiff,  which  was  afterwards  superseded  (c).  So 
where  an  adjudication  of  bankruptcy  had  been  made  on  an  affidavit 
of  the  defendant  containing  statements  which  were  not  true  in 
fact,  it  was  held  that  an  action  lay  against  him  for  falsely  and 
maliciously  causing  the  plaintiff  to  be  made  a  bankrupt,  although 
the  adjudication  was  bad  upon  the  ground  that  the  affidavit  was 
insufficient  in  not  showing  that  an  act  of  bankruptcy  had  been 
committed  (d).  It  seems,  that  the  mere  order  for  annulling  the 
fiat  is  not  evidence  of  want  of  probable  cause,  as  that  may  have 
proceeded  on  strict  legal  grounds  (e).  An  action  will  not  lie 
against  a  person  exhibiting  an  information  for  intention  to  land 
goods  without  paying  duty,  if  the  goods  are  condemned  by  the 
sub-commissioners,  though  the  commissioners  of  appeal  reverse  the 
condemnation  ;  for  the  judgment  of  the  sub-commissioners  shows 

■  (j/)  Chwrchhill  v.  Siggers,  3  E.  &  B.  145.    See  Whitwortli  v.  Hall,  2  B.  &  Ad. 

829  ;  8.  0.  U  L.  J.,  Q.  B.  308.  695. 

{z)  Hocking  v.  Matthews,  1  Veutr.  86.  (d)  Farley  v.  Danhs,  4  E.  &  B.  493  ; 

(a)  Waterer  v.   Freeman,    Hob.   205,  24  L.  J.,  Q.  B.  244. 

266  ;  1  Brownl.  12.  (e)  See  the  opinion  of  Tindal,  0.  J.,  as 

(b)  Sutherland  v.  General  Murray,  1  to  the  effect  of  a  mere  supersedeas,  May 
T.  R.  538.                   •  V.  Weakley,  5  0.  &  P.  361. 

(c)  Chapman  v.  Pickcrsgill,   2  Wils. 
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that  there  was  a  foundation  for  the  information  (/).  A.,  a  captain 
in  the  navy,  was  accused,  by  his  commander-in-chief,  of  neglect  of 
duty,  disobedience  of  orders,  &c.  A.,  having  been  tried  by  a  court- 
martial,  was  honourably  acquitted,  after  which  he  brought  an 
action  in  the  Court  of  Exchequer,  against  his  commander,  for  a 
malicious  prosecution.  A  verdict  having  been  found  for  the  plain- 
tiff, a  motion  was  made  in  arrest  of  judgment,  which,  after  a  very 
elaborate  discussion,  was  refused  (g) ;  but  the  defendant  afterwards 
brought  a  writ  of  error  in  the  Exchequer  Chamber,  where  the 
judgment  of  the  Court  of  Exchequer  was  reversed  Qi).  This 
reversal  was  afterwards  affirmed  in  the  House  of  Lords  (i).  An 
action  will  not  lie  to  recover  df^jnages  sustained  by  the  plaintiff  in 
defending  a  vexatious  ejectment  brought  against  him  by  the  de- 
fendant, in  which  the  nominal  plaintiff  has  been  non-prossed  (j). 

Not  only  is  a  person  liable  when  he  of  his  own  accord  mali- 
ciously and  without  a  reasonable  cause  prosecutes  another,  but  also 
where  a  judge,  induced  by  his  wrongful  and  malicious  act,  commits 
another,  and  orders  him  to  be  indicted,  although  the  wrongful  act 
was  committed  for  an  entirely  collateral  purpose,  and  without  the 
slightest  intention  of  inducing  the  judge  to  put  the  law  in  motion. 
A.  sued  B.  in  the  county  court  for  a  debt,  B.  claimed  a  set-off,  in 
answer  to  which  A.  produced  his  ledger,  containing  an  acknow- 
ledgment as  he  swore  by  B, ;  B.  denied  the  signature,  which  he 
averred  was  a  forgery.  The  judge,  induced  partly  by  the  statement 
of  A.,  and  partly  by  the  conduct  of  B.  before  him,  disbelieving  B.'s 
denial,  committed  him  for  trial  for  perjury,  under  the  14  &  15 
Vict.  c.  100,  s.  19,  and  bound  A.  over  to  prosecute.  B.  was  accord- 
ingly tried  for  perjury,  and  acquitted.  Thereupon  B.  brought  an 
action  against  A.  for  maliciously  and  without  probable  cause,  caus- 
ing him  to  be  prosecuted  on  an  unfounded  charge.  The  Court  of 
Common  Pleas  held,  that  the  action  would  not  lie,  the  committal 
of  B.  and  the  binding  over  to  prosecute  being  the  act  of  the  judge ; 
but  the  Exchequer  Chamber  reversed  this  judgment,  and  held  that 
the  action  was  maintainable,  the  committal  of  B.  and  his  prosecu- 
tion for  perjury  being  the  result  of  the  wrongful  and  malicious  act 
of  A.  (k). 

The  arrest  by  a  sheriff  under  a  writ  from  any  of  the  Queen's 
courts  of  a  person  privileged  from  arrest  by  reason  of  attendance 
as  a  witness  under  the  proviso  of  another  court,  although  alleged 
to  have  been  done  wrongfuUy  and  maUciously,  does  not  form  the 

(/)  Eeynolds  v.  Kennedy,  1  Wils.  232,  Martin  v.  Lincoln,  M.  27  Car.  II.  C.  B., 

on  error  from  Ireland.  Bull.  N.  P.  13. 

la)  Sutton  V.  Johnstone,  1  T.  E.  501.  (h)  Fittyohn  v.  MacTcinder,  9  C.  B.  (N. 

(h)  Ibid.  550.  S.)  505,  in  error;  30  L.  J.,  C.  P.   257 

{i)  1  Bro.  P.  C.  76,  Tomlins'  edit.  (per  Codcburn,  C.  J.,  and  Bramwell  and 

(/)  Purton  V.  Honnor,  1  B.  &  P.  205.  Channell,  BB.,   Wightman  and   BTmcJc- 

Under  what  circumstances  an  action  will  hum,  JJ.,  dissentientilms  ;  reversing  the 

lie  for  a  malicious  and  vexatious  suit,  see  decision  of  Erie,  C.  J.,  and  Williams,  J., 

notes  on  Co.  Litt.  161,  a.  (4)  IV.,  and  WUles,  J.,  dissentiente). 
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ground  of  any  action  at  law,  but  is  only  the  subject  of  an  applica- 
tion to  the  court  under  whose  authority  the  party  has  been  com- 
pelled to  appear  as  a  witness  (I). 


II.  Of  the  Declaration. 

Defence,  p.  1013. 
Evidence,  p.  1013 

The  declaration  must  state  all  the  material  circumstances  attend- 
ing the  malicious  prosecution,  and  how  it  was  disposed  of  (m);  be- 
cause, until  that  be  determined,  it  cannot  be  known  whether  the 
prosecution  were  malicious  or  not  (n),  and  this  absurdity  might 
follow,  that  plaintiff  might  recover  in  the  action,  and  yet  be  after- 
•  wards  convicted  on  the  original  prosecution.  The  want,  however, 
of  this  averment  is  cured  by  verdict  (o),  because  it  will  be  presumed 
that  it  has  been  proved  at  the  trial  (p).  But  the  want  of  an  alle- 
gation of  malice  is  not  cured  by  verdict,  but  judgment  will  be 
arrested' (g').  If  it  appear  on  the  face  of  the  declaration  that  the 
court  in  which  the  indictment  was  tried  had  authority  to  hear  and 
determine  upon  it,  it  is  sufficient  (r). 

Defence. 

Money  cannot  be  paid  into  court  (s).  The  usual  -defence  to 
this  action  is,  that  the  defendant  had  reasonable  or  probable 
grounds  of  suspicion  against  the  plaiintilf.  It  is  not  necessary  that 
these  grounds  should  be  legal  grounds ;  for  if  it  can  be  inferred, 
from  the  circumstances  of  the  case,  that  the  defendant  was  not 
actuated  by  any  improper  motive,  but  an  honest  desire  to  bring  a 
supposed  offender  to  justice,  it  will  be  a  sufiScient  answer  to  this 
action  ;  because  such  circumstances  tend  to  disprove  that  which 
is  of  the  essence  of  the  .action,  viz.,  the  malice  of  the  defendant 
in  preferring  the  charge  (t).  This  defence  of  probable  cause  ought 
not  to  be  pleaded  specially  by  the  defendant,  inasmuch  as  it  may 
be  given  in  evidence  under  the  general  issue.  Not  Guilty  (u).  In 
case  for  a  malicious  arrest,  the  plea  of  Not  Guilty  puts  in  issue 
merely  the  malicious  arrest  without  probable  cause;   the  aver- 

(?)  Magnay  v.  Burt,  5  Q.  B.  381  ;  and  Barnes  v.  Constantime,  Yelv.  46. 
see  Yearsky  v.  Bmne,  14  M.  &  W.  322,  (s)  16  &  16  Vict.  o.  76,  s.  70. 

and  £wart  v.  Jmes,  14  M.  &  W.  774.  (i!)  Coxev.  Wirrall,  Cro.  Jac.  193,  cited 

(m)  Arundell  v.  Tregono,  Yelv.  116.  by  Tind.al,  C.  J.,  in  delivering  judgment. 

(ii)  Lewis  V.  Farrell,  Str.  114  ;  Parker  in  Panton  v.  Williams,  in  Exch.  Chamb., 

V.  Langley,  Gilb.  R.  163.  2  Q.  B.  169  ;    ante,  p.   1007.     See  aJso 

(o)  Skinner  v.  Gunton,  1  Saund.  228.  Philips  v.  Naylor,  27  L.  J.,  Ex.  222. 

(p)  PerDenison,  3.,  in  Pamtony.  Mar-  (u)  Hovmsjield  v.  Drwry,  11  A.  &  E. 

shall,  B.  K.  M.  28  Geo.  II.,  MSS.  98  ;  and  see  Pleading  Rules,  H.  T.  1853, 

,  (q)  Saxon  v.  Castle,  6  A.  &  E.  652.  r.  16. 

(r)  Busby   v.   Watson,    2    Bl.    1050 ; 
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ment  of  the  discontinuance  of  the  suit  is  a  material  allegation, 
which  should  be  denied  specially  (u).  So  the  alleged  acquittal 
of  the  plaintiff  (v).  In  an  action  for  maliciously  proceeding  to 
outlawry,  which  was  afterwards  reversed,  the  general  issue,  Not 
Guiltj^  only  puts  in  issue  the  existence  of  reasonable  and  probable 
cause,  and  not  the  reversal  of  the  outlawry  (x).  In  case  for  mali- 
ciously, and  without  probable  cause,  laying  an  information  on  the 
Game  Laws,  it  appeared  that  there  had  been  a  conviction  and  no 
appeal.  The  court  held,  that  as  the  defendant  had  acquiesced  in 
the  conviction,  this  was  evidence  of  probable  cause ;  and  so  the 
action  could  not  be  maintained  (y). 

To  a  declaration  for  procurftig  a  false  and  malicious  charge  to 
be  made  against  the  plaintiff  before  a  magistrate,  and  proceedings 
to  be  taken  thereon  without  any  reasonable  or  probable  cause,  the 
defendant  pleaded,  that  he  the  defendant  procured  the  charge  to 
be  made  "upon  and  with  a  reasonable  and  probable  cause;"  and 
then  proceeded  to  state  what  that  reasonable  and  probable  cause 
was,  and  in  so  doing  alleged  the  several  cii'cumstances  attending 
the  transaction  out  of  which  the  charge  before  the  magistrate 
arose.  Special  demurrer,  alleging,  that  the  plea  did  not  contain 
any  allegation  that  the  defendant,  at  the  time  he  caused  the  charge 
to  be  made,  had  been  informed  of,  or  knew,  or  in  any  manner 
acted  on,  those  circumstances.  The  court  held  the  plea  bad,  not 
in  form  only,  but  in  substance,  on  this  gi-ound  of  objection  {z). 
The  defendant  had  indicted  the  plaintiff  for  felony  for  maliciously 
obstructing  the  air-way  of  a  mine  ;  it  appeared  that  the  plaintiff 
had  committed  the  act  in  question  under  a  claim  of  right  and  bond 
fide.  In  an  action  by  the  plaintiff  for  a  malicious  prosecution,  it 
was  held,  that  the  judge  ought  to  have  left  it  to  the  jury  to  say 
whether  the  defendant  knew,  at  the  time  of  preferring  the  indict- 
ment, that  the  plaintiff  had  done  the  act  under  a  claim  of  right, 
and  bond  fide,  for  then  there  was  not  any  probable  cause  for  a 
charge  of  felony  (a). 

The  debtor's  going  abroad  after  an  arrest  for  debt  is  probable 
cause  for  the  creditor's  proceeding  to  outlawry,  notwithstanding  the 
creditor  may  know  that  the  debtor  has  an  agent  in  England  (&). 

Evidence. 

If  the  prosecution  were  by  way  of  indictment,  the  plaintiff  must 
produce  an  examined  copy,  or  a  copy  purporting  to  be  certified  (c), 
of  the  record  of  the  indictment ;  and,  w-here  there  has  been  a  ver- 

iii)  Watkins  v.  Ue,  5  M.  &  W.  270.  (s)  Delegal  v.   Ilighlctj,   3   B.  N.   C. 

(v)  Badrick  v.  Heslop,  12  Q.  B.  267  ;  950.                                     „    „  ^ 

17  L  J.,  Q.  B.  313.  (a)  James  v.  P.helps,  3  P.  &  D.  231  ; 

(x)  Drummond  v.  Pigou,  2  B.  N.  C.  11  A.  &  E.  483. 

114  recognized  in  ^i^tmore  V.  Raleigh,  3  (6)  Drmnmond  v.  Pigou,  2  B.  N.  C. 

Q    ■Q   79  114  ;  2  Scott,  228. 

\y)  Mellor  v.  Baddeley,  2  Cr.  &  M.  675.  ^c)  14  &  15  Vict.  c.  99,  s.  13. 
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diet  of  Not  Guilty,  of  the  acquittal ;  and  the  record  is  conclusive 
evidence  for  the  plaintiff  to  establish  the  fact  of  acquittal  where 
that  is  put  in  issue  (d). 

If  the  proceeding  was  by'preferring  a  charge  before  a  magistrate, 
the  magistrate  or  his  clerk  should  be  served  with  a  subpoena  duces 
tecum,  to  produce  the  proceedings.  If  the  information  was  laid 
by  the  defendant,  his  taking  the  oath  and  handwriting  should  be 
proved,  as  also  the  issuing  the  warrant  to  the  constable,  -&c. ;  the 
warrant  must  also  be  produced  and  proved,  and  evidence  must  be 
given  of  the  apprehension  and  detention  of  the  plaintiff  under  the 
warrant ;  and  his  ultimate  discharge  must  also  be  shown  (e). 

An  averment,  that  the  suit  is  wholly  ended  and  determined,  is 
evidenced  by  proof  of  the  nile  to  discontinue  upon  payment  of  costs, 
and  that  the  costs  were  taxed  and  paid  (/).  So  where  a  suit  was 
determined  by  a  rule  of  court ;  it  was  held,  that  the  production  of 
the  rule  of  court  was  sufficient  evidence  of  that  fact  {g). 

This  action  cannot  be  maintained  without  proof  of  malice,  either 
express  or  implied.  Malice  may  be  implied  from  the  want  of 
probable  cause,  but  that  must  be  shown  by  the  plaintiff  (^_). 
Proving  an  acquittal  for  want  of  prosecution  is  not  pnmd  facie 
evidence. of  malice  to  support  this  action  (■i).  The  absence  of 
proof  on  the  part  of  the  plaintiff,  that  the  defendant  did  not  be- 
lieve at  the  time  he  prosecuted  the  plaintiff,  that  his  conduct, 
which  was  the  ground  of  accusation,  did  not  amount  to  the  offence 
charged,  is  not  supplied  by  evidence  that  the  defendant  made  use 
of  the  charge,  as  a  means  of  obtaining  an  unfair  advantage  over  the 
plaintiff  (j).  A  declaration  alleging  that  the  defendant  maliciously 
and  without  probable  cause  preferred  an  indictment  against  the 
plaintiff  for  perjury,  is  supported  by  proof  that  some  of  the  assign- 
ments of  perjury  in  the  indictment  were  prefeiTed  without  probable 
cause  :  and  the  plaintiff's  counsel  having  stated  that  he  should  offer 
no  evidence  as  to  the  transactions  to  which  the  other  assignments 
of  perjury  related,  it  was  held,  that  the  defendant  was  not  at  liberty 
to  give  evidence  to  show  that  there  was  probable  cause  for  those 
other  assignments  of  perjury  (Jc).  In  an  action  for  a  malicious  prose- 
cution of  indictment  for  perjury,  the  plaintiff  was  allowed  to  give 
in  evidence  an  advertisement  put  into  the  papers  by  the  defendant 
of  the  finding  of  the  indictment,  with  other  scandalous  matter, 
although  an  information  had  been  granted  for  it  as  a  libel ;  not,  as 
he  said,  that  the  jury  were  to  consider  it  in  damages,  but  only  as 
a  circumstance  of  malice  (l).  In  an  action  for  a  malicious  prose- 
id)  Legatt  v.  TolUrvey,  li  East,  302.  (h)  Turner  v.  AnibUr,  10  Q.  B.  252. 

(e)  2  Stark.  Law  of  Slander  and  Libel,  (i)  Purcell  v.  Macnainara,  9  East,  361. 

70,  71  (2nd  edit.).  See  ante,  p.  1008. 

(/)  Bristow  V.  Heywood,  1  Stark.  K  (j)  Turner  y.  AmUer,  10  Q.  B.  252. 

P.  C.  48  ;  4  Campb.  214,  S.  G.    But  see  (k)  Ellis  v.  Abrahams,  8  Q.  B.  709. 

WatMns  v.  Lee,  5  M.  &  AlV.  270.  (l)  Chambers  v.  Mobinson,  Str.  691. 

{g)  Brook  v.  Carpenter,  3  Bingh.  297. 


MALICIOUS   PROSECUTION.  1015 

cution  for  forging  a  note  of  hand,  four  witnesses  proving  that  the 
handwriting  was  not  the  plaintiff's,  the  judge  directed  the  jury  in 
his  favour  (m).  Where  a  person  prosecutes  on  the  representations 
of  others,  he  should  show  that  he  did  all  he  could,  or  used  proper 
and  reasonable  means  and  precaution,  to  discover  the  truth,  and 
that  he  acted  on  a  belief  that  he  was  right ;  otherwise  the  want  of 
probable  cause  will  subject  him  to  the  imputation  of  malice,  and 
consequently  to  this  action.  MSS.  It  must  appear  that  the 
plaintiff  was  acquitted  upon  the  prosecution  be/ore  'the  action  was 
brought ;  but  the  day  of  the  acquittal  is  not  material  (n).  In  an 
action  for  maliciously  indicting  plaintiff  and  others  for  a  con- 
spiracy (o),  one  of  the  grand  jtiry,  before  whom  the  bill  of  indict- 
ment had  been  preferred,  and  found  a  true  bill,  was  called  to  prove 
that  the  defendant  was  the  prosecutor  of  the  indictment ;  and 
Kenyan,  G.  J.,  being  of  opinion  that  the  question  was  one  of  fact, 
the  disclosure  of  which  did  not  infringe  upon  the  grand  juryman's 
oath,  permitted  him  to  be  examined  as  to  that  point  (p).  Case  for 
a  malicious  prosecution  of  an  indictment,  whereof  fas  was  alleged) 
plaintiff  was  legitimo  modo  acquietatus ;  upon  the  trial  it  appeared, 
that  he  was  acquitted  no  otherwise  than  by  an  entry  of  a  nolle 
prosequi.  Per  Cur.  "This  evidence  does  not  support  the  decla- 
ration ;  for  the  nolle  prosequi  is  a  discharge  as  to  the  indictment, 
but  it  is  not  an  acquittal  of  the  crime  (q). 

If  two  are  found  guilty,  it  must  be  of  joint  acts,  and  the 
damages  must  be  joint  (r).  In  an  action  for  malicious  prosecu- 
tion for  perjury,  where  there  had  been  thirty- three  assignments, 
the  defendant  proved,  that  he  had  probable  cause  for  many  of  the 
charges  ;  but  as  he  had  known  one  of  them  to  be  false,  Lord 
Mansfield,  G.  J.,  held  that  the  plaintiff  should  recover  for  that  one, 
though  there  was  probable  cause  for  the  others.  Jury  found  100?. 
damages  for  the  plaintiff  (s).  In  an  action  for  a  malicious  arrest, 
the  plaintiff  cannot  recover  damages  for  the  extra  costs  (t).  But 
in  an  action  for  a  malicious  prosecution  for  conspiracy,  where  the 
plaintiff  has  made  himself  liable  for,  and  has  paid  the  costs  of 
himself  and  others  jointly  indicted  with  him,  he  may  recover  the 
whole  amount  of  these  costs  as  damages  (u). 

(m)  Norris  v.  Tyler,  Cowp.  37.  Mod.  261. 

(n)  Purcell   v.   Macnamara,   9   East,  (r)  Ilildilch  v.  Eyles,}!.,  29  Geo.  111., 

157.     See  also  Sloddart  v.  Palmer,  3  B.  coram  WiUon,  J.,  GuildhaU,  MSS. 

iL  p   2  is)  Prosser  v.  Nixon,  cited  in  Sutton  v. 

lo)  SyTces,  Gent.,  oiw,  &e.  v.  Dwibar,  Johnstone,  1  T.  E.  533.  See  Ellis  v. 
Middlesex  Sittings  after  M.  T.  40  Geo.  Abrahams,  8  Q.  B.  709. 
Ill  Kenyan,  C.  J.,  MSS.  See  the  re-  (t)  Sinclair  v.  Eldred,  i  Taunt.  7,  re- 
marks of  Mr.  Starkie  on  tMs  case  in  vol.  cognized  by  Best,  C.  J.,  in  Webber  v. 
2  p  70,  n.  (p),  of  the  second  edition  Nicholas,  Ey.  &  Moo.  419.  Contra,  per 
nf  his' valuable  treatise  on  Slander  and  l^ovd  Ellenborough,  C.  J.,  in  Sandback  v. 
Li^jgl  TJwmas,  1  Stark.  N".  P.  C.  306. 

(v)  Ibid  (""■)  Rowlands  v.  Samuel,  11  Q.  B.  39  ; 

(q)  God'dard  v.  Smith,  Salk.   51 ;   6  17  L.  J.,  Q.  B.  65. 
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I.  Nature  of  the  Writ  of  Mandamus. 

The  writ  of  mandamus  is  a  prerogative  writ,  containing  a  com- 
mand in  the  king's  name,  and  issuing  from  the  Court  of  King's 
Bench,  directed  to  persons,  corporations,  or  inferior  courts  of  judi- 
cature within  the  king's  dominions,  requiring  them  to  do  a  certain 
specific  act,  as  being  the  duty  of  their  office,  character,  or  situation, 
agreeably  to  right  and  justice.  This  writ  affords  a  proper  remedy, 
in  cases  where  the  party  has  not  any  other  means  of  compelling  a 
specific  performance.  The  object  of  the  writ  is  not  to  supersede 
legal  remedies,  but  only  to  supply  the  defect  of  them.  The  only 
proper  ground  of  the  writ  is  a  defect  of  justice.  It  is,  however,  a 
prerogative  writ,  and  not  a  writ  of  right  (a),  and  it  is  the  absence 
or  want  of  a  specific  legal  remedy,  which  gives  the  court  jurisdic- 
tion (6).     There  must  be  a  specific  legal  right,  as  well  as  the  want 

(a)  Per  Ashhurst,  J.,  in  R.  v.  Oommis-  J.,  Q.  B.  692.     Qumre,  whether  a  nian- 

sioners  of  Excise,  2  T.  R.  385.  damus  -will  lie  in  any  case  where  the 

(6)  Per    Lord   Ulleniorough,    C.    J.,  right  is  merely  equitable.     7?.  v.  Balby 
Bristol  Dock  Company,  M.  52  Geo.  III.,  and.  Worksop  Trustees,  1  B.  C.  0.  134  ; 
MS.    See  also  the  opinion  of  Buller,  J.,  22  L.  J.,  Q.  B.  164  ;  waAper  Lord  Camp- 
in  R.  v.  Marguis  of  Stafford,  3  T.   K.  hell,  C,  J.,  1  E.  &  B.  92. 
652  ;  Exp.  Napier,  18  Q.  B.  695  ;  18  L. 
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of  a  specific  legal  remedy,  in  order  to  found  an  application  for  a 
*  mandamus  (c).  And  there  must  have  been  a  direct  refusal  to  do 
that,  which  it  is  the  object  of  the  mandamus  to  enforce,  either  in 
terms,  or  by  circumstances,  -which  distinctly  show  an  intention  in 
the  party  not  to  do  the  act  required  (d).  It  is  no  objection,  how- 
ever, to  the  granting  a  mandamus  to  do  a  particular  act,  that  an 
indictment  will  also  lie  for  the  omission  to  do  that  act  (e).  But  the 
court  will  not  caiTy  the  remedy  by  mandamus  so  far  as  to  issue 
the  writ,  wherever  any  oflScer  has  neglected  his  duty  (/).  "  There 
is  considerable  doubt,  whether,  when  an  inferior  officer  refuses  to 
do  his  duty,  he  being  amenable  to  other  persons,  this  court  will 
under  any  circumstances,  iaterfere  by  mandamus"  (g).  The  power 
to  issue  this  writ  belongs  exclusively  to  the  Court  of  King's  Bench, 
and  is  considered  as  one  of  the  flowers  of  that  court  Qi).  It  has  of 
late  years  been  the  practice  to  enlarge  the  application  of  the 
remedy  by  mandamus  (i),  but  the  court  will  not  extend  it  to  a 
case  to  which  it  is  not  applicable,  on  the  objection  being  waived 
by  the  parties  (Jc).  The  court  will  not  grant  a  mandamus  where 
the  party  has  a  not  less  effectual  remedy  by  action  (Q.  The  writ 
will  be  bad  if  it  be  shown  that  the  party  has  not  the  power  to  do 
the  act  required  (m). 

By  the  6  &  7  Vict.  c.  89,  s.  5,  provision  is  made  for  expediting 
certain  proceedings  by  way  of  mandamus  and  quo  warranto,  so  far 
as  they  affect  corporate  offices  in  boroughs  :  see  this  section,  post, 
tit.  "  Quo  warranto." 


II.  Mandamus  to  restore  or  admit  Persons  to  Corporate  Offices. 

A  mandamus  lies  either  to  restore  a  person  wrongfully  ousted, 

or  to  admit  a  person  wrongfully  refused  (n).      A  mandamus  lies 

(c)  Per  Lord  EUenhorough,  C.  J.,  in  R.  (g)  Per  Denman,  0.  J.,  S.  0.     See  E. 
V.  Archbishop  of  Canterbury,  8  East,  219.  v.  Gamble,  11  A.  &  E.  69. 
SeealfioColeridge,  J.,  in  B.v.  Nottingham  (A)  Poph.  176. 

Old  Water  Works  Company,  6  A.  &  E.  (i)  Per  Coleridge,  3. ,  in  Norris  v.  Irish 

372.  Land  Company,  8  E.  &  B.  512 ;  27  L. 

(d)  R.  V.  Brechnock  and  Abergavenny  J.,  Q.  B.  119,  S.  0. 

Canal    Company,    3   A.    &  E.    217  ;    i  (Tc)  Per  Lord  Campbell,  C.  J.,  16  Q.  B. 

Nev.  &  M.  871  ;    recognized  in  M.  v.  359. 

Bristol  and  Exeter  Railway,   4   Q.    B.  (Z)  R.  v.  Tlie  Bull  and  Selby  Railway, 

162  ;  R.  V.  Ford,  2  A.  &  E.  588.     See  6  Q.  B.  70  ;  R.  v.  Ponsford,  1  D.  &  L. 

also  R.  V.  Wilts  and  Berks  Canal  Navi-  116 ;  R.  v.  The  Bristol  and  Exeter  Rail- 

gation,  3  A.  &  E.   477  ;  R-  v.  Norwich  way,  3  Rail.  Cas.  777. 

and  Brandon  Railway,  S  J)  &  L.  385.  (m)  R.    v.    The    London   and    North 

(e)  R.  V.  The  Severn  and  Wye  Railway,  Western  Railway,  16  Q.  B.  864  ;  R.  v. 
2  B.  &  A.  646.  See  also  R.  v.  Commis-  Ambergate  Railway,  1  E.  &  B.  372 ;  R. 
sioners  of  Bean  Inclosure,  2  M.  &  S.  80,  v.  Great  Western  Railway,  1  E.  &  B. 
cited  and  commented  on  by  Denman,  C.  253. 

J.,  3  A.  &  E.  422,  R.  v.  Jeyes.  (n)  As  to  where  mandamus  and  -where 

(/)  R.  V.  Jeyes,   3  A.  &  E.  416  ;  5  quo  warranto  should  be  resorted  to,  see 

Nev.  &  M.  101.     See  R.  v.  Payn,  6  A.  post,  p.  1021. 
&  E.  400. 
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to  restore  a  person  who  has  been  removed  from  his  office  without 
cause ;  as  a  mayor,  bailiff  (o),  alderman  {p),  burgess  (g),  jurat  (r), 
common  council-man,  recorder  (s),  town-clerk  {t),  or  Serjeant  (u). 
Formerly,  in  these  cases,  the  writ  was  termed  "  a  writ  of  restitu- 
tion," and  appears  to  have  been  confined  exclusively  to  offices  of 
a  public  nature.  The  title  "  mandamus  "  is  not  found  in  the  old 
abridgements.  By  an  extension  of  the  ancient  writ  of  restitution,  a 
remedy  has  been  provided  for  persons  who  have  been  duly  elected 
to  offices,  altliough  they  never  had  possession.  Hence  a  man- 
damus lies  to  admit,  as  well  as  to  restore,  a  person  to  his  office,  as 
a  mayor,  alderman  (x),  town-clerk  {y),  &c.  It  was  said  that  the  ad- 
mission under  the  mandamus  gives  no  right,  but  only  a  legal 
possession,  to  enable  the  party  to  assert  his  right,  if  he  has  any. 
Hence  non  fuit  electus  was  at  one  time  held  not  to  be  a  good  re- 
turn to  a  mandamus  to  swear  in  a  churchwarden,  because  it  was 
said  it  was  directed  only  to  a  ministerial  officer  who  was  to  do  his 
duty,  and  no  inconvenience  could  follow ;  for  if  the  party  had 
a  right,  he  ought  to  be  admitted ;  if  he  had  not,  the  admission 
would  do  him  no  good.  Wherever  the  officer  is  but  ministerial, 
he  is  to  execute  his  part  it  was  said,  let  the  consequence  be  what 
it  would  {z).  But  these  cases  have  long  since  been  overruled,  and 
there  is  no  doubt  that  the  return  may  deny  any  material  allegation 
in  the  suit  (a).  Where  there  are  two  sets  of  parties,  who  have 
each  a  colourable  title  to  the  office  of  churchwarden,  both  sets  must 
be  sworn  in  (b). 

By  the  common  law,  upon  the  death  or  removal  of  a  duly 
chosen  mayor,  or  other  chief  magistrate  of  boroughs  or  cor- 
porations within  the  year,  the  Court  of  King's  Bench  was  autho- 
rized to  grant  a  mandamus  immediately  to  till  up  the  vacancy 
thus  occasioned  (c) ;  but,  upon  an  omission  to  elect  at  the  char- 
ter-day {d),  or  to  such  acts  as  were  by  the  charter  required  to 
be  done  at  certain  times,  in  order  to  complete  the  election,  or  upon 
the  removal  of  an  officer  unduly  chosen,  the  court  had  not  any 

(o)  2  Eoll.  Abr.  tit.  Restitution,  pi.  4.  Saa  post,  p.  1037. 

(p)  ShuttUworth  v.  Corporation  of  Lin-  (i)  R.  v.  Archdeacon  of  Middlesex,  5 

coin,  2  Bulstr.  122;  Taylor's  case,  FoTph.  Nev.  &  M.  497;  3  A.  &  E.  616;  Eosp: 

133,  S.  P.  Buffield  arid  another,  3  A.   &  E.   617  ; 

(q)  Glerlis  case,   Cro.  Jac.  606.      See  Exp.  Mawby,  3  E.  &  B.  720. 
also  6  Mod.  267.  (c)  See  8  Mod.  129. 

(r)  4raore.,  1  Lev.  148.  (d)  By    5    &    6    Will.    IV.    c.    76, 

(s)  2  Roll.  Abr.  tit.  Restitution,  pi.  8,  {amended  by  7  Will.   IV.  &  1  Vict.  c. 

(t)  Pasoh.  2  Car.,  said  to  have  been  78,  6  &  6  Viet.  c.  104,  6  &  7  Vict.  c.  89, 

adjudged.    See  Sty.  457  ;  R.Y.  Campion,  16  &  17  Vict.  c.  79,)  for  the  regulation 

1  Sid.  14.  of  municipal  corporations  in  England  and 

(m)  2  Roll.  Abr.  tit.  Restitution,  pi.  7.  Wales,  sect.  1,  all  charters,  grants  and 

[x)  Com.  Dig.  Mandamus  (A).  letters  patent,   relating  to  the  several 

ly)  Awdeley  v.  Joye,  Poph.  176.  boroughs  named  in  the   Schedules  (A) 

(«)  R.  V.  Wliiie,  M.  11  Geo.  I.  (cited  and  (B),  inconsistent  with  that  act,  aro 

by  Strange,  arg.,  Str.  894,  895)  ;  R.  v.  repealed.      By  sect.  49,  the  council  in 

Simpson,  St.  895.  every  year  aro  to  elect  the  mayor  on  the 

(o)  R.  V.   Williains,  8  B.  &  C.  C81.  9th  of  November,  and  in  case  of  vacancy 
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power  to  compel  an  election,  or  the  performance  of  such  acts  as 
were  necessary. to  complete  an  election,  before  the  day  came  round 
again  ;  for  to  compel  the  corporation  to  proceed  to  an  election 
at  another  day,  would  not  be  enforcing  obedience  to  the  king's, 
charter,  but  to  authorize  them  to  act  in  opposition  to  it.  The 
omission  to  elect  might  be  owing  to  the  contrivance  of  the  person 
who  ought  to  hold  the  court,  or  to  preside  in  the  assembly  where 
the  election  was  to  be  made  ;  or  it  might  be  the  effect  of  pure  ac- 
cident :  in  either  case,  the  inconvenience  was  the  same  :  a  forfeiture 
of  the  charter  might  be  incurred,  and  the  corporation  dissolved,  in 
consequence  of  such  omission  (e).  To  remedy  the  mischiefs  which 
might  thus  arise,  it  was  enact#d  by  11  Geo.  I.  c.  4,  s.  1  (/),  That 
if  any  city,  borough,  or  town  corporate,  in  England,  Wales,  and 
Berwick-upon-Tweed,  no  election  shall  be  made  of  the  mayoi", 
bailiff,  or  other  chief  ofScei-,  upon  the  day  or  within  the  time  ap- 
pointed by  the  charter  or  usage,  or  such  election  being  made,  shall 
afterwards  become  void,  whether  such  omission  or  avoidance  shall 
happen  through  the  default  of  the  officer  who  ought  to  hold  the 
court  or  preside,  or  by  any  accident  or  other  mealis,  the  corpora- 
tion shall  not  thereby  be  dissolved  or  disabled  from  electing  such 
officers  ;  in  any  case  where  no  election  shall  be  made  as  aforesaid, 
the  members  of  the  corporation  may  meet  at  the  town-hall  or  other 
iisual  place  of  meeting  for  making  such  election,  upon  the  next 
day  after  the  expiration  of  the  time  within  which  such  election 
ought  to  have  been  made,  unless  such  day  shall  be  Sunday,  and 
then  on  the  Monday  following,  between  the  hours  of  ten  in  the 
morning  and  two  in  the  afternoon  (g),  and  proceed  to  an  election  ; 
and  in  case  the  mayor  or  other  person,  who  ought  to  hold  the 
court  or  preside,  shall  be  absent,  the  nearest  in  place  or  office  having 

within  the  j'ear,  then  another  election  gave  rise  to  the  stat.  11  Geo.  I.  c.  4, 

is  to  be  made  within  ten  days  after  the  founded  on  a  constitutional  jealousy,  lest 

vacancy,     in  Sag.  v.  Macgoivan,  3  P.  &  the  crown  should  have  it  in  their  power 

I).  557,  11  A.  &  ii.  869,  it  was  held,  that  to  model  all  corporations  lipon  the  death 

the  election  of  mayoi  on  the  9th  of  No-  of  mayors,  &c. 

vember,  in  each  year,  must  lie  the  first  (/)  By  7  Will.  IV.  &  1  Vict.  o.  78, 

business  done  by  the  town  council,  and  s.  76,  all  the  powers  of  this  act  of  11 

that  an  election  of  aldermen  on  that  day  Geo.   I.,  given  to  the  Court  of  King's 

previous  to  the  election  of  mayor  is  void.  Bencli,  are  extended  to  elections  under 

By  6  &  7  "Will.  IV.  c.   105,  s.  4,   the  the  5   &  6  "Will.  IV.   c.  76,   and  this 

mayor  shall  continue  in  of&ce  one  whole  act  of  7  "Will.  IV.  &  1  Vict.  c.  78.     See 

year,  and  until  his  successor  shall  have  R  v.  Mayor  of  Liohfidd,  1  Q.  B.  453  ;  1 

accepted  the  office  of  mayor,  and  shall  G.  &  D.  28  ;  R.  v.  Mayor  of  Weymouth, 

have  made  and  subscribed  the  declaration  7  Q.  B.  46;  R.  v.  Mayor  of  Rochester, 

required  in  that  behalf.  7  E.  &  B.  910  ;  R  v.  Harwich,  1  E.  & 

(e)  See  the  case  of  The  Corporation  of  B.  617. 
Banhury  10  Mod.  346,  cited  from  a  MS.  •        (?)  "  I  think  the  time  is  not  essential ; 

note  by  Lord  Hardwicke,  C.  J.,  in  R.  v.  but  only  directory.     It  was  appointed  to 

Pasmore  3  T.  R.  221  ;  R.  v.  Tregony,  8  prevent  surprise  :  and  if  the  election  be 

Mod    127.     See  also  the  report  of  the  fairly  carried  on,  though  at  a  different 

attorney-general  and  solicitor-general,  in  hour,   yet  such  election  is  good."    Per 

1724  in  the  Tiverton  case,  2  Doug.  Con-  Lord  Hardwicke,  C.  J.,  in  R.y.  Pole,  B. 

trove'rted  Elections,   p.   63,  edit.   1775.  E..  Trin.  7  &  8  Goo.  II.,  MS.     The  Ian- 

Note   The  cases  of  Banbury  and  Tiverton  guage  of  Lord  Hardioicke,  m  another 
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a  right  to  vote  shall  hold  the  court  or  preside.  And  by  sect.  2, 
If  in  any  city,  borough,  or  town  corporate,  in  England,  Wales, 
and  Berwick-upon-Tweed,  no  election  shall  be  made  of  the  mayor, 
bailiff,  or  other  chief  officer,  upon  the  day  or  within  the  time  ap- 
pointed by  charter  or  usage  for  that  purpose,  and  no  election  of 
such  officer  shall  be  made,  pursuant  to  the  directions  hereinbefore 
prescribed,  or  such  election  being  made  shall  afterwards  become 
void  as  aforesaid,  in  every  such  case  his  Majesty's  Court  of  King's 
Bench  may,  upon  motion,  award  a  writ  of  mandamus  requiring  the 
members  or  persons  having  a  right  to  vote  at,  or  to  do  any  act  neces- 
sary to  be  done  in  order  to  such  election,  respectively  to  assemble 
themselves  at  the  time  prefixed  in  the  writ,  and  to  proceed  to  the 
election  of  a  mayor,  bailiff,  or  other  chief  officer,  as  the  case  shall 
require,  and  to  do  every  act"  necessary,  to  be  done  in  order  to  such 
election ;  or  to  signify  to  the  court  good  cause  to  the  contrary,  and 
thereupon  to  cause  such  proceedings  to  be  had  as  in  any  other 
cases  of  mandamus  for  election  of  officers  of  corporations  ;  and  of 
the  time  appointed  by  such  writ  of  raan,damus  for  holding  such 
assembly,  public  notice  in  writing  shall,  by  such  person  as  the 
court  shall  appoint,  be  affixed  in  the  market-place,  or  some  other 
public  place  within  such  city,  &c.,  six  days  before  the  day  so 
appointed :  and  such  officer,  or  other  person  respectively,  shall 
preside  in  such  assembly  as  ought  to  have  presided  in  case  the 
same  had  been  made  upon  the  day  hereinbefore  prescribed  for  that 
purpose. 

Lastly,  the  persons  to  whom  the  mandamus  is  directed,  are  to 
make  their  return  to  the  first  writ  (A).  Such  ai'e  the  enactments 
and  provisions  of  the  11  Geo.  I.  c.  4,  and  "being  a  remedial  law 
to  prevent  the  inconveniences  that  may  arise,  by  any  accident, 
from  non-elections,  if  the  parliament  uses  such  words  in  an  act 
that  will  take  in  other  cases  within  the  same  mischief,  the  court 
ought  to  construe  such  kind  of  acts  as  liberally  as  possible "  (i). 
Hence  the  court  will  grant  a  mandamus  under  this  statute,  to  com- 
pel the  members  of  a  corporation  to  proceed  to  the  election  of  a 
mayor,  although  more  than  one  yeai',  e.  g.  three  or  four  years,  have 
elapsed  since  a  regular  election  (/o).  The  statiite  is  not  confined  to 
annual  officers  (V).    And  the  court  will  grant  a  mandamus,  not  only 

note,  is  thus  ;  "As  to  the  hours,  they  (h)  Sect.  9. 

are  merely  directoiy  to  prevent  surprise  ;  (i)  Per  Lord  Hardwiche,  C.  J.,  In  R. 

and  so  resolved  in  the  case  of  The  Cor-  v.  Pole,  sup.,  note  (g), 

poration  of  Launceston,  1  R.  A.  513,  514,  (fc)  R  v.  Burgesses  of  the  Borovgh  of 

pi.  5."    The  distinction  hetween  matters  Oxford,  M.  9  Geo.  II.,  MS.,  Bull.  N.  P. 

directory  and  obligatory  is  well  known  201 ;  84  MS.  Serjeant  Hill,  p.  263,  S.  C, 

and  established.    Per  Lord  I'enterden,  C.  there  said  by  the  court,  that  the  Corpora- 

J.,  delivering  judgment  of  court  in  R.  v.  Hon  of  Maccksfidd,  T.  R.  11  Geo.  I.,  was 


_'or  of  Zmidon,  9  B.  &  C.  31  ;  i?.  v.  an  authority  in  point. 

Mayor   of  Norwich,   1   B.    &  Ad.  310,  (I)  R.  v.  The  Mayor  and  Burgesses  of 

R.  V.  Mayor  of  Rochester,   7  E.   &  P.  Thefford,  8  Kast,  270. 
910. 
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for  the  head  officer  (m),  but  also  for  others  who  are  necessary 
constituent  parts  of  the  corporation  (n). 

The  words  in  the  first  section  of  the  statute,  "  no  election,"  are 
to  be  construed  "no  legal  election;"  and  consequently,  although 
there  has  been  an  election  de  facto,  the  court  has  a  discretionary 
power,  upon  considering  all  the  circumstances  of  the  election,  to 
award  or  not  to  award  a  mandamus,  as  the  justice  of  the  case  may 
require  (o).  If  the  legality  of  the  election,  de  facto,  be  doubtful, 
and  fit  to  be  tried  by  information  in  nature  of  quo  warranto,  the 
court  will  not  award  a  mandamus  {p) ;  but  if  it  appear  clearly  that 
the  election  was  illegal,  or  a  merely  colourable  and  void  (g)  election, 
the  court  will  grant  a  manddlnus ;  for  in  such  case  it  would  be 
nugatory  to  try  the  legality  of  the  election  in  an  information  in  the 
nature  of  quo  warranto  (r).  Thus,  where  by  custom  the  rector 
of  a  parish  nominated  one  churchwarden  and  the  parishioners  the 
other,  and  the  rector  nominated  a  person  who  was  not  a  resident, 
nor  the  occupier  of  any  house  or  land  in  the  parish,  and  the  person 
so  nominated  was  afterwards  sworn  into  office,  and  it  was  desired 
to  test  the  validity  of  the  .  appointment  on  the  ground  that'  the 
person  appointed  was  not  legally  qualified,  it  was  held,  that  an 
application  for  a  mandamus  to  the  rector  to  nominate  a  church- 
warden was  a  proper  course  for  that  purpose,  and  that  a  quo 
warranto  does  not  lie  for  usurping  the  office  of  a  churchwarden  (s). 
But  it  is  "  an  inflexible  rule  in  corporation  law  that,  where  a  man 
has  accepted  office  and  is  in,  unless  the  election  be  colourable,  and 
so  merely  void,  the  proceeding  must  be  by  quo  warranto,  not  by 
mandamus  "  (t).  It  may  be  laid  down,  therefore,  that  in  general 
mandamus  is  the  proper  proceeding  to  enforce  an  election  or  ad- 
mission to  a  vacant  office,  quo  warranto  to  try  the  title  of  a  rival 
candidate  who  has  been  elected. 

(m)  B.  V.  Corporation  of  Sridgewater,  election  at  all."    Per  Lord  Campbell,  C. 

3  Dong.  379.  J.,  in  Frost  v.  Matjor  of  Chester,  5  E.  & 

(re)  Corporation  of  Scariorotigh,   Str.  B.  638. 
1180.  {r)  B.    V.   Mayor   of  Bossiney,    alias 

(o)  B.  V.  Newsham,  Say.  R.  211,  Bo-  Tintagel,   H.    «    Geo.    II.,    MS.  ;     Str. 

rough  of  Carmarthen.  1003  ;     Bull.   K.    P.    201,   cited  in  B. 

{p}  B.  T.  Bankcs,  H.  4  Geo.  III.,  3  v.  BanTces,  3  Burr.  1454 ;  case  of 
Burr.  1452,  Borough  of  Corfe  Castle;  ii!.  Aberystwilh,  Trin.  14  Geo.  II.,  Str. 
V.  Mayor  of  CoUhester,  2  T.  E.  259  ;  B.  1157  ;  Corporation  of  Scarborough,  Hil. 
V.  Jfai/or,  tfcc.  0/ Ox/o?<  6  A.  &  E.  349 ;  16  Geo.  II.,  Str.  1180;  B.  v.  New- 
Hill  V.  B.,  8  Moo.  P.  C.  C.  139  ;  R.  v.  sham.  Borough  of  Carmarthen,  E.  28 
Birmingham,  7  A.  &  E.  254  ;  B.  v.  St.  Geo.  II.,  Say.  211  ;  B.  v.  Ma^Jor  of  Cam- 
Martin's  in  the  Fields,  17  Q.  B.  149 ;  20  bridge,  H.  7  Geo.  III.,  4  Burr.  2008  ;  B. 
L.  J.,  Q.  B.  423,  -Sf.  C.  v.  Mayor  of  Leeds,  11  A.  &  E.  512  ;  4  P. 

{q)  As  where  the  person  elected  mayor  &  D.  632. 
was  at  the  time  a  captain  of  foot  on  a  (s)  Be  Barlow,  30  L.  J.,  Q.  B.  271. 

voyage  to  America  with  his  regiment,  and  («)  Per  Coleridqe,  J.,  in  Frost  v.  Mayor 

likely  to  continue  abroad  for  six  years.  of  Chester,  5  E.  &  B.  538 ;  B.  v.  Coun- 

B.  V.   Corporation  of  Cambridge,   New-  cillors  of  Derby,  7  A.  &  E.  419  ;  B.  v. 

land's  MS.  4to.  109.     "We  may  safely  Mayor  of  Winchester,  ibid.  215;  B.  v. 

say  that  giio  warranto  is  the  proper  pro-  Phippen,  ibid.   966  ;   and  see  R.  v.  St. 

ceeding,  except  where  the  disputed  elec-  Martin's  in  the  Fields,  17  Q.  B.  149  ;  20 

tion  is  merely  colouraUe,  so  as  to  be  no  L.  J.,  Q.  B.  423. 
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An  election  completed  after  the  departui'e  of  the  presiding 
officer,  who  forms  an  integral  part  in  the  elective  assembly,  is 
void  (u).  An  assembly  was  regularly  convened  for  the  purpose 
of  nominating  and  electing  a  new  mayor,  over  which  the  then 
mayor  presided.  He  declared  that  the  persons  with  whom  the 
nomination  rested  were  equally  divided,  and  consequently  that  no 
election  could  be  made ;  and  thereupon  he  directed  proclamation 
to  be  made  for  dissolving  the  assembly.  No  objection  was  made  to 
this,  nor  did  any  persons  give  notice  that  they  meant  to  proceed  to 
make  an  election.  But  when  the  mayor  was  gone  away,  and  a 
number  of  the  burgesses  also  departed,  considering  the  assembly 
as  dissolved,  the  rest  proceeded  to  make  an  election.  It  was  held, 
that  this  election  could  not  be  supported :  for  assuming  it  to  be  clear 
(though  the  point  has  never  been  judicially  decided),  that  an 
election  begun  by  one  presiding  officer,  could  be  completed  under 
another,  yet  this  was  not  a  continuation  of  the  business  begun  before 
the  mayor,  but  an  attempt  to  continue  that  which  had  been  con- 
cluded. Considering,  also,  the  case  upon  the  statute,  and  that  if 
the  mayor  absent  himself,  the  next  in  place  and  order  present 
may  preside  :  yet  here  the  mayor  did  not  absent  himself,  but  did 
preside,  and  as  presiding  officer  determined  upon  the  validity  of  the 
votes,  that  they  were  equal,  and  that  no  election  could  be  had,  and 
then  dissolved  the  assembly;  and  all  this  without  any  objection 
■  made  at  the  time ;  and  in  consequence  of  such  dissolution  of  the 
assembly,  unobjected  to,  as  it  appeared,  many  of  the  freemen  went 
away,  and  then  the  rest  of  them  made  the  election  in  question : 
this  was  not  an  election  within  the  aid  of  the  statute,  which  never 
meant  to  protect  elections  made  by  surprise  and  fraud  (v).  Words 
of  permission,  when  tending  to  promote  the  public  benefit,  are 
always  held  to  be  compulsory  ;  hence,  where  the  words  of  the 
charter  were,  that  the  mayor  and  jurats  "might  have  power"  to 
hold  a  court  of  record  for  the  recovery  of  debts,  a  mandamus  was 
granted  to  compel  them  to  hold  it ;  although  it  appeared  that  no 
such  court  had  been  held  for  above  thirty  years  (x). 

Where  an  election  is  directed  by  Act  of  Parliament  to  be  con- 
ducted by  the  chairman  of  a  board,  assisted  by  others,  it  will,  if  it 
take  place  in  his  absence,  be  absolutely  void,  even  although  it  be 
not  suggested  that  the  result  would  have  been  different  had  he 
been  present  (y). 

(m)  S.  v.  BulUr,  8  East,  -389.  1  E.  &  B.  858  (reversing  the  decision  in 

(v)  R.  V.  Gaborian,  U  East,  77.  S.   C.  I  K  &  B.   178) ;    Great  Western 

(k)  R.  v.  Tlie  Mayor  and  Jurats  oj  Railway  y.  R.,  ibid.  874;  R.  v.Lanca- 

Hastings,  B.  E.  Hil.  2  &  3  Geo,  IV.,  5  shire  and  Yorkshire  Railway,  ibid.  228, 

B.  &  A.  692,  n.     See  also  E.  v.  Steward,  873  ;  R.  v.  Eastern  Counties  Railway,  10 

tfec,  of  Havering  AUe-Bower,  5  B.,  &  A.  A.   &  E.  531;    CoMn  v.  Wilkinson,  12 

691.     See  however  the  decisions  on  the  Beav.  125,  138 ;  1  Mac.  &  G.  481  ;  per 

liahility  of  railway  companies  to  make  Lord  Campbell,  0.  J.,  16  Q.  B.  28. 
or  complete  their   line   and  branches,  {3/)  Reg.  y.  Backhouse,  12  L.  J.,  Q.  B. 

York  and  North  Midland  Railway  v.  R.,  679, 
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Whei-e,  upon  the  election  of  a  churchwarden,  the  chairman  of 
the  vestry  meeting  had  rejected  votes  which  were  alleged  to  be 
admissible,  but  it  did  not  appear  that  the  rejection  had  turned  the 
election,  a  mandamus  to  order  a  fresh  election  was  refused ;  though 
the  persons  whose  votes  had  been  rejected  were  parties  to  the 
application  (z). 


III.    In  what  other  Gases  the  Court  will  grant  a  Mandamus. 

The  circumstance  of  the  office  being  subject  to  the  Ecclesiastical 
Court,  affords  no  objection.  Hence,  writs  of  mandamus  have 
been  granted  to  admit  or  restore  prebendaries  (a),  an  apparitor- 
general  (&),  parish  clerks  (c),  and  sextons  (c?).  So  to  admit  scaven- 
gers (e),  &c. ;  to  restore  a  schoolmaster  of  a  grammar-school 
founded  by  the  crown  (/)  ;  so  to  restore  a  member  of  an  university 
who  had  been  improperly  suspended  from  his  degrees  (g).  In 
like  manner  a  mandamus  will  lie  to  compel  a  dean  and  chapter  to 
fill  up  a  vacancy  among  canons  residentiary  (h) ;  so  to  the  Eccle- 
siastical Court  to  swear  churchwardens  elected  by  the  parish  (i) ; 
so  to  grant  the  probate  of  a  will  to  an  executor  (j). 

A  mandamus  lies  to  a  lord  of  a  hundred  to  hold  a  leet  to  appoint 
constables  and  other  officers  (k).  So  to  the  judge  of  the  Preroga- 
tive Court  of  Canterbury  to  grant  administration  to  the  husband  of 
the  wife's  estate  when  the  husband  has  done  nothing  to  depart  from 
his  right  (I).  In  the  case  of  R.  v.  Windham  (m),  the  court  granted 
a  mandamus  to  compel  the  warden  of  Wadliam  College  to  affix 
the  common  seal  of  the  college  to  an  answer  of  the  fellows,  &c., 
in  chancerjr,  although  the  warden  disapproved  of  the  answer  of  the 
fellows,  and  had  put  in  a  separate  answer.  So  to  the  master  of  a 
corporation  to  affix  the  common  seal  to  the  presentation  of  a  per- 
son duly  named  to  a  living  by  the  majority  at  a  corporate  meet- 
ing (n) ;  but  where  an  advowson  is  vested  in  feoffees  in  trust,  on 

(z)  Exp.  Mawbey,  3  E.  &  B.  718.     See  143,  to  have  been  granted.   See  also  2  T. 

R.  V.  Sirmingham,  7  A.  &  E.  254 ;  and  B.  181. 
see  post,  tit.  "  Quo  Warranto."  (/)  iJ.  v.  Bailiffs  of  Morpeth,  Str.  58. 

{a)  R.  V.  Dean  of  Norwich,  2  Str.  159.  (g)  R.  v.   University  of  Cambridge,  T. 

(6)  Folke's  case,  cited  per  Cur.,  in  R.  19  Geo.  III.,  Dr.  EMn's  case. 
V   Ward,  Str.  897.  (h)  Bishop  of  Chichester  v.  Harward, 

'  (c)  R.  V.  Ashton,  Say.  E.  159  ;  R.  v.  1  T.  E.  652. 
Warren,  Cowp..371.  (»)  Anon.,  1  Ventr.  115. 

{d)  R.   V.    Churchwardens  of   King's  (j)  1  Ventr.  335. 

Clere,' 1   Lev.  18;   1  Vent.  143,  S.  C.  [h)  R.  v.  Lord  of  the  Mundred  of  Mil- 

Note.    It  appeared,  ty  the  certificate  of  verton,  3  A.  &  E.  284. 
the  minister  and  several  parishioners,  (?)  R.  v.  Bettesworth,  Str.  857,  1118. 

that  the  sexton  was  an  ofiioer  for  life,  (m)  Cowp.  377. 

and  received  two-pence  from  every  house,  (n)  R.  f.  Kendall,  1  Q.  B.  366,  4  P.  & 

yearly,  as  wages.     But  in  the  same  terra  D.   603  ;   but  see  R.  v.  Bland,  Burn's 

it  was  granted  for  another  sexton  with-  Ecc.  Law,  117,  and  the  case  in  the  next 

out  such  certificate.    ^  note. 

(e)  Said  per  Cur.,  in  lie's  case,  1  Veuir. 
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avoidance,  to  present  such  person  as  should  be  elected  by  the 
majority  of  the  landowners  in  a  parish,  a  mandamus  does  not  lie, 
because  the  remedy  of  the  landowners  is  in  equity,  or  perhaps  by 
quare  impedit,  and  the  clerk  elected  has  no  legal  right  (o).  So  to 
a  gaoler  to  deliver  up  to  the  executor  the  body  of  a  prisoner,  who 
died  in  custody  on  civil  process,  to  be  buried  (p).  So  a  manda- 
mus lies  to  compel  a  bishop  to  grant  inspection  of  his  register  of 
presentations  and  institutions  to  a  living  within  his  diocese  to  a 
person  claiming  the  right  of  patronage,  although  the  bishop  himself 
claimed  that  right,  for  such  register  is  of  a  public  nature  (q).  So 
to  admit  a  clerk  of  trustees  under  the  General  Turnpike  Act  (r). 
So  to  summon  a  jury  under  the  Lands  Clauses  Consolidation 
Act  (s).  It  is  no  objection  to  a  rule  for  a  mandamus  that  it  relates 
to  a  charity  of  private  institution  (t). 

A  mandamus  will  lie  to  J.  P.  to  nominate  overseers  of  the  poor, 
although  the  time  mentioned  in  the  stat.  43  Eliz.  has  expired; 
because  the  statutes  for  the  relief  of  the  poor  are  to  be  construed 
liberally  (u).  So  to  appoint  a  surveyor  of  the  highways  (v),  where 
the  J.  P.  had  not  appointed  at  the  time  mentioned  in  the  13 
Geo.  III.  c.  78,  s.  1  (x).  So  to  sign  and  allow  a  poor's  rate ;  and 
in  this  case  they  will  grant  the  mandahaus  in  the  first  instance,  and 
not  a  rule  to  show  cause,  for  otherwise  the  poor  might  starve  (y). 
And  this  remains  unaltered  by  the  provisions  of  the  Poor  Law 
Amendment  Act  (z).  So  to  enforce  a  poor's  rate  by  warrant  of 
distress  (a) ;  and  in  a  case  of  this  kind  the  writ  was  granted,  not- 
withstanding a  suggestion  that  the  warrant  would  be  executed 
within  Hampton  Court  Palace  :  the  officers  of  the  Crown  threat- 
ened proceedings,  and  the  court,  having  on  a  previous  occasion 
decided  that  the  property  was  rateable,  refused  to  call  on  the 
parish  to  give  an  indemnity  (6).  So  a  mandamus  lies  to  overseers 
to  make  a  rate  (c),  but  not  an  equal  rate  (d).  A  mandamus  lies  to 
justices  to  hear  and  adjudicate  in  a  removal  case,  but  not  to  make 
the  order  of  removal  itself  in  any  particular  case  (e),  because  the 

(o)  R  V.  Orton  {Trustees),  14  Q.  B.  139  ;  Lord  Godolphin,  1  D.  &  L.  830. 
and  see  R  v.  Abrahams,  i  Q.  B.  157.  (2)  R  v.  Earl  of  YarhorougA,  12  A.  & 

(p)  R  V.  Fox,  2  Q.  B.  246.  E.  416  ;  3  P.  &  D.  491. 

(?)  R  V.  The  Ms/iflp  of  Ely,  8  B.  &  C.  (a)  R  v.  Ellis,  2  D.  N.  S.  361  ;  B.  v. 

112.  Benn,  6  T.  R.  198  ;  St.  Luke's  v.  Justices 

{r)  S.  V.  Trustees  of  Cheshunt  Turn-  of  Middlesex,  1  "Wils.  133  ;  R  v.  Cheek, 

pike,  5   B.  &  Ad.  438  ;  biit  see  R  v.  11  Jur.  86,  n. 

Guardiaiis  of  Dolgelly  Union,  8  A.  &  E.  ^J)  R.  v.  Justices  of  Middlesex,  2  D.  K. 

561.  S.  SSi)  ;  l)ut  see  R  v.  Hall,  1  Har.  &  W. 

(s)  R  V.  Birminglwm,  <tc.  Mailway,  15  83  ;   R  v.  Mirehouse,  2  A.  &  E.  632  ; 

Q.  B.  634  ;  Se  South  Yorkshire  Railway,  and  R.  v.  Barker,  6  A.  &  E.  391. 
14  Jur.  1093.  (c)  R.  v.  Gadsby,  1  N.  &  P.  572 ;  R  v. 

{t)  R.  V.  Abrahams,  4  Q.  B.  157.  Edlasion,  1  N.  &  P.  20. 

{u)  R  V.  Sparrow,  Str.  1123.  {d)  R.  v.  Barnstaple,  1  Barn.  137 ;  H. 

(v)  R.  V.  Justices  of  Denbighshire,  4  v.  Canterbury,  4  Burr.  2290. 
East.  142.  (e)  ^.  y.  Justices  of  Radnor,  2  D.  N. 

(x)  Repealed  by  5  &  6  "Will.  lY.  c.  50.  S.  673  ;  R.  v.  Justices  of  Middlesex,  4  B. 

(y)  R.  Y.  Fisher,  Say.  R.  160;  R.  v.  &  Aid.  W9,,post,  p.  1031. 
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court  interferes  only  where  the  inferior  tribunal  declines  to  exer- 
cise its  jurisdiction,  not  where  it  exercises  it  erroneously  (/).  The 
rule  that,  if  an  inferior  court  abstains  from  entering  upon  the 
merits,  in  consequence  of  arriving  at  a  wrong  decision  upon  a  pre- 
liminary point,  the  court  of  Q.  B.  will  set  such  court  right,  has 
been  held  to  apply  to  the  county  courts  as  well  as  to  other  inferior 
courts  {g).  But  by  19  &  20  Vict.  c.  108,  ss.  43,  44,  the  remedy  by 
mandamus  against  any  judge  or  officer  of  a  county  court,  for 
refusing  to  do  any  act  relating  to  his  office,  is  taken  away  (]i). 
And  by  11  &  12  Vict.  c.  44,  s.  5,  the  court  may,  in  lieu  of  a  man- 
damus, grant  a  rule  ordering  justices  to  do  an  act  (i).  The  court 
has  a  discretion  as  to  whether  a«nandamus  should  be  granted  to 
justices  to  issue  a  warrant  of  commitment  after  conviction  (/c). 
The  court  will  not  in  general  grant  a  mandamus  to  justices  in 
sessions  to  do  that  which  may  occasion  costs  for  which  they  have 
no  means  of  reimbursing  themselves  (l).  And  the  court  refused  a 
mandamus  to  a  J.  P.  to  issue  a  distress  for  a  rate  where  there  was 
a  probability  that  an  action  would  be  brought  against  him  for 
doing  it  (m),  there  being  a  legal  doubt  as  to  the  validity  of  the 
rate. 

An  accused  person  found  guilty  by  a  jury  at  a  session  irregularly 
held,  is  entitled  to  have  the  record  of  the  proceedings  correctly 
made  up  according  to  the  fact,  and  a  mandamus  will  be  granted 
to  the  justices  to  make  up  such  record  («). 

A  mandamus  lies  to  the  justices  of  the  peace  of  a  county  or 
borough,  to  permit  an  individual  on  behalf  of  several  persons 
who  contribute  to  the  county  rate,  to  inspect  and  take  copies  of 
the  last  two  rates  made  by  the  justices,  and  all  orders  for  the  ex- 
penditure thereof,  and  other  proceedings  relating  thereto.  But  an 
application  for  such  inspection  must  be  previously  made  to  the 
justices  assembled  at  quarter  sessions  (o).  A  party  applying  for  a 
mandamus  to  compel  churchwardens  to  allow  him  to  inspect  their 
accounts,  according  to  the  directions  of  the  17  Geo.  II.  c.  38, 
must  state  some  special  reasons  for  which  he  wishes  to  see  the 
accounts  {p),  which  reasons  must  be  of  a  public  nature  {q).     The 

{/)  R.  V.   BlansUard,  13  Q.  B.  218  ;  Browne,  13  Q.  B.  654. 

R    V    Leicester,   15   Q.   B.    674;   R-  v.  (fc)  In  re  WilUams,  9  Q.  B.  976. 

Justices  of  Worcestershire,  3  E.  &  B.  477.  (')  In  re  Lodge,  2  A.  &  E.  123  ;  4  Nev. 

See  also  R.  v.  Mainwairing,  27  L.  J.,  &  M.  312,  S.  C. 

M    C    278;   R.   v.   Bridgman,   2   New  (m)  iJ.  v.  flreame,  2  A.  &E.  615.     See 

Se'ss    Cas    232  ;  Exp.  Davy,  2  D.  N.  S.  also  R.  v.  The  Justices  nf  Bucks,  3  Nev. 

24  ■  R  \  Morgan  2  A.  &  E.  618  ;  R.  v.  &  M.  68  ;  R.  v.  Mirehoiise,  2  A.  &  E. 

West  Riding,  1  New  Sess.  Cas.  247.  632  ;  and  post  p.  1031. 

in)  R    V    Richards,  20   L.  J.,  Q.  B.  (n)  R.  v.  The  Justices  of  Middlesex,  5 

352  ;  and  see  Bx,,.  Milner,  15  Juv.  1037.  B.  &  Ad.  1113 

(h)  See  Furber  v.  Sturmey,  3  H.  &  N.  (o)  R.  v.  //.  of  Leicester,  4  B.  &  C. 

521  ;  Whitehead  v.  Procter,  ibid.  532.  891.                          .  „    .l  ^   „„„ 

(i)  See  R.  V.  Dayman,  7  E.  &  B.  676  ;  (p)  R.  v.  Clear,  4  B.  &  C.  899. 

R.   y.   Ingham,   17   Q.   B.    884;    R.   v.  (?)  Ex  parte  Briggs,\Y..  &Y..%%\. 
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court  -will  not  grant  a  mandamus  for  the  inspection  of  documents 
by  members  of  a  corporate  body,  unless  it  be  shown  that  there  is 
some  specific  ground  for  the  application  (r). 

Although  it  was  formerly  doubted  whether  a  mandamus  would 
lie  to  a  lord  of  a  manor  to  admit  a  copyholder  ;  yet  in  E.  v.  Ben- 
nett (s),  where  application  was  made  for  a  mandamus  to  the  steward 
of  a  manor  to  admit  a  person  who  claimed  as  heir-at-law  to  a 
customary  estate  within  the  manor,  the  court  said,  they  had  no 
doubt  but  that  a  mandamus  ought  to  be  granted,  to  compel  a  lord 
of  a  manor  to  admit  a  copyholder,  if  a  proper  case  were  laid  before 
them;  and  it  has  been  held,  that  the  fact  of  the  copyholder  claim- 
ing by  descent  is  no  objection  ;  for  although  he  had  as  complete  a 
title  without  admittance  as  with  it,  against  all  the  world  but  the 
lord,  yet  he  has  a  right  to  insist  on  admittance  to  make  him  a 
complete  copyholder  (t).  See  also  M.  v.  Lord  of  the  Manor  of 
Hendon  (u),  where  a  mandamus  was  granted  to  the  lord,  who  had 
refused  to  admit  the  surrenderee  of  a  copyhold  estate  on  account 
of  a  disagreement  respecting  the  fine  to  be  paid  ;  the  court  observ- 
ing, that  they  would  not  give  an  opinion  respecting  the  lord's  fine 
on  an  application  by  a  tenant  for  a  mandamus  to  be  admitted,  be- 
cause the  lord  had  not  any  right  to  the  fine  until  admittance.  See 
also  R.  V.  Coggan  (v),  where  a  mandamus  was  granted  to  the  lord 
and  steward  of  a  manor  to  admit  a  person  to  a  copyhold  tenement, 
who  had  a  primd  facie  legal  title,  in  order  to  enable  him  to  try 
his  right,  though  a  court  of  equity  had  before  refused  to  compel 
the  lord  to  admit  him  for  want  of  his  showing  an  equitable  right 
to  the  property ;  Lord  Mlenborough,  C.  J.,  observing  that  he  was 
aware  that  the  power  of  the  Court  of  King's  Bench  to  grant  a 
mandamus  to  admit  to  a  copyhold  had  been  questioned  on  the  other 
side  of  the  Hall,  yet  the  court  having,  for  many  years  past,  been 
in  the  constant  habit  of  granting  such  writs,  upon  a  sufficient 
primd  facie  title  made  out  on  the  part  of  the  person  applying,  he 
could  not  doubt  their  power  in  this  respect.  Note.  There  being  a 
claim  of  a  previous  fine  due  to  the  lord  in  respect  of  the  ancestor 
from  whom  the  party  claimed,  the  rule  for  a  mandamus  was 
granted,  upon  the  party's  undertaking  to  pay  such  fine  or  fines  as 
should  be  due  to  the  lord.  The  court  will  not  grant  a  mandamus 
to  admit  cestui  que  trust,  although  he  has  a  clear  equity,  the  legal 
estate  appearing  on  the  court-rolls  to  be  in  the  trustees.  A  man- 
damus to  admit  will  not  issue  to  the  steward  of  a  manor  belonging 
to  the  crown  (a;).     No  instance  is  to  be  found  of  the  court  granting 

(r)  S.  V.  Merchant  Tmjlori  Gompamj,  y.  Lord  of  the  Maiwr  of  Bonsall,  3  B.  & 

2  f-  &  Ad.  115.  C.  173  ;  JR.  v.  JSvans,  1  Q.  B.  365. 

(fj  2  T.  E.  197.  (u)  2  T.  E.  484 ;  and  see  E.  v.  Lord 

(t)  M.  V.  Jhe  Brewers'  Company,  3  B.  Wellesley,  2  E.  &  B.  924. 

&  C.  172,  recognized  by  Bayley,  J.,  iu  (v)  6  East,  431. 

M.  v.  W%lson,  10  B.  &  C.  87  ;  and  see  S.  {x)  R.  v.  Powell,  1  Q.  B.  362.    See 
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a  mandamus  to  the  lord  to  license  under  any  circumstances  (y).  It 
makes  no  difference  by  what  mode  the  party  becomes  entitled  to 
the  franchise,  whether  by  chai-ter,  prescription,  or  tenui-e ;  therefore, 
where,  by  the  custom  of  the  borough  of  Midhurst  the  jury  at  a 
court  baron  is  to  present  the  alienation  of  every  burgage  tenement, 
and  upon  such  presentment  the  steward  is  to  admit  the  tenant, 
who  then  becomes  entitled  to  the  franchises  of  the  borough,  the 
jury,  at  a  court  baron  in  1749,  having  refused  to  present  several 
conveyances  of  burgage  tenements,  the  court  gi-anted  a  mandamus 
to  the  lord  to  hold  a  court,  and  to  the  burgesses  to  attend  at  such 
court,  and  to  present  the  conveyances  (z).  And  though  one  man- 
damus will  not  lie  to  restore  seneral  persons,  yet  the  court  held  it 
would  lie  in  this  case  to  the  jury  to  do  an  act  to  perfect  the  rights 
of  several.  So  where,  by  the  custom,  the  court-leet  was  to  present 
to  the  steward  the  person  whom  the  commonalty  of  the  borough 
had  chosen  to  be  mayor,  the  court  granted  a  mandamus  to  the 
steward  to  hold  a  court-leet,  and  to  the  in-burgesses  to  attend  at 
such  court,  and  to  present  J.  D.,  who  had  been  chosen  by  the 
commonalty  (a).  And  it  is  the  same  where  no  particular  person  is 
interested  ;  as  where  by  charter  or  prescription  the  corporate  body 
ought  to  consist  of  a  definite  number,  and  they  neglect  to  fill  up 
the  vacancies  as  they  happen,  the  court  will  grant  a  mandamus  (b). 
Where  a  defendant  is  ousted  on  quo  warranto,  the  prosecutor  is 
entitled  to  the  writ  of  mandamus  for  a  new  election,  if  he  applies 
in  a  reasonable  time  (c) ;  if  not,  the  defendant  (d). 

In  cases  of  actions  or  suits  commenced  here,  for  which  cause 
bath  arisen  in  India,  the  king's  courts  at  Westminster  may  award 
writs  of  mandamus  to  the  C.  J.,  and  judges  of  the  supreme  court 
of  judicature,  or  judges  of  the  mayor's  court  at  Madras,  Bombay 
or  Bencoolen,  for  the  examination  of  witnesses.  The  plaintiff 
obtaining  the  verdict  is  entitled  to  the  costs  of  cross-examining 
witnesses  under  a  mandamus  obtained  by  the  defendant  (e).  But 
a  mandamus  will  not  be  granted  when  the  same  end  may  be 
attained  by  the  less  expensive  and  less  dilatory  proceeding  by 
commission  (/). 

In  a.  V.  The  Lords  of  the  Treasury  (g),  the  court  granted  a 
mandamus  on  the  application  of  W.  C.  Smyth,  to  the  lords  com- 
missioners to  make  and  issue  a  Treasury  minute  or  authority  for 

B  V.  Tlie  Commissioners  of  Woods  and  (c)  R  v.  M'Kay,  4  B.  &  C.  658. 

Forests,  17  L.  J.,  Q.  B.  Zil.  {d)  R.  v.  Mears,  4  B.  &  C.  659. 

(y)  S  V.  Sale,  9  A.  &  E.  342.  (e)  Wliytt  v.  M'Intosh  and  others,  8  B. 

(s)  R.  V.  Midhurst,  1  WOs.  283  ;  1  Bl.  &  C.  317.     See  R.  v.  Douglas,  13  Q.  B. 

11.  60;  Bull.   N.  P.  200,  S.  C,  by  the  42  ;  and  1  Arcli.  Pr.  313. 

name  oi  R.  T.  Lord  Montague.  (/)  Pamworth  v.  Hyde,  14  C.  B.  (N. 

(a)  Borough  of  Christchurch,  12  Geo.  S.)  719. 

11     Bull.  N.  P.  200 ;  S.   C,  cited  iii  1  (g)  4  A.  &  E.  286  ;  5  J^ev.  &  M.  589. 

Bi'e.  62.  See  4  A.  &  E.  976,  984;  Exp.  Napier, 

(b)  Case  of  the  Tovm  of  Nottingham,  18  Q.  B.  692  ;   R.  v.   Commissioners  of 
23  Geo.  II.,  Bull.  N,  P.  201.  Woods  and  Forests,  15  Q.  B.  772. 
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the  payment  to  S.  of  the  arrears  of  a  pension  admitted  to  be  held 
by  them  for  his  benefit;  inasmuch  as  the  claimant  had  a  legal 
right  and  no  other  remedy,  and  as  the  writ  was  demanded  not 
against  the  king,  but  against  officers  to  whom  the  money  had  been 
paid  for  the  claimant's  use.  So  it  seems  that  a  mandamus  will 
lie  against  the  commissioners  under  a  local  act  to  levy  a  rate  and 
pay  the  salary  of  officers  whom  the  act  authorizes  them  to  appoint 
at  a  salary  to  be  paid  out  of  the  rates  to  be  raised  thereunder,  since 
indebitatus  asswmpsit  will  not  lie  against  them  (/t).  See  also  R.  v. 
The  Lords  of  the  Treasury  (i),  where  it  was  held,  that  if  the  an- 
nuity settled  by  act  of  parliament  on  the  late  queen  dowager  had 
been  apportionable,  the  proper  remedy  for  the  non-payment  of  the 
portion  of  the  broken  quarter  during  which  she  died  would  have 
been  by  mandamus  to  the  defendants  to  issue  their  warrant. 
But  in  Re  Lords  of  the  Treasury,  ex  parte  Walmsley  (J),  the 
court  held,  that  a  mandamus  would  not  lie  to  the  Lords  Com- 
missioners of  the  Treasury,  to  compel  them  to  pay  a  debt  incurred  by 
a  county  court,  and  that  although  parliament  had  upon  an  estimate 
made  by  the  Commissioners  of  the  Treasury  voted  a  sum  for  the 
expenses  of  the  county  courts  for  the  year.  A  mandamus  to  a 
chartered  company,  or  to  a  company  incorporated  by  act  of  par- 
liament, as  to  place  of  shareholdei-'s  name  on  the  register  of 
shareholders  will  lie  (k). 

The  court  will  grant  a  mandamus  to  a  corporation  requiring 
them  to  give  a  bond  for  the  amount  of  compensation  found  to  be 
due  to  an  officer  under  the  provisions  of  the  5  &  6  Will.  IV.  c.  76, 
s.  66  (l).  Where  the  mayor  and  assessors  refuse  to  revise  the  bur- 
gess lists,  a  mandamus  lies  to  compel  such  revision,  and  the  man- 
damus is  properly  directed  to  the  existing  mayor  and  as- 
sessors (m). 


IV.   Where  not. 


It  is  a  general  rule  that  a  mandamus  does  not  lie  unless  the 
party  making  the  application   has  not  any  other  specific  legal 

(h)  Sogg  v.  Pea/rse,  10  C.  B.  531  ;  R  pany,  8  E.  &  B.  512  ;  27  L.  J.,  Q.  B. 

V.  The  Norfolk  Sewers,  20  L.  J.,  Q.  B.  115 ;  £.  v.  Derbyshire  Railway,  3  B.  &  B. 

121.     See  Addison  v.  Mmjor  of  Preslon,  784.     See  Ex  parte  Nash,  15  Q.  B.  92. 

12  C.  B.  108;  and  Moffatt  v.  Dickson,  13  (I)  R.  v.  Mayor,  Sc.  of  CarmartUn, 

C-.  i^-  543.  11  A.  &  E.  9  ;  3  P.  &  D.  35  ;  Reg.  v. 

W  16  Q.  B.  357.     See  R.  v.  Commis-  Swansea,  11  A.  &  E.  66  ;  S  P.  &  D.  16  ; 

simers  of  Excise,  U  L.  J.,  Q.  B.  113  ;  9  Rug.  v.  Mayor,  &c,  of  Norwich,  3  Q.  B. 

Jur.  257  ;  R.  v.  The   Commissioners  of  285  ;   2  G.  &  D.  605  :  R.  v.  Bnqhtoa,  7 

Woods  and  Forests,  17  L.  J.,  Q.  B.  341  ;  E.  &  B  249. 

^■7.\  ^"^"^h  ^  ^-  ^-  ^52.  (to)  The  Mayor,   <fcc.  of  Rocliestar,  v. 

f    \^-  ?•  *  ^-  *^-  ^'3-   ^-  »•  &  ^-  1024,  in  error. 
(k)  Norru  v.  The  Irish  Land   Com- 
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remedy  (n).  On  this  ground  the  court  refused  to  gi-ant  a  man- 
damus to  a  bishop,  to  license  a  curate  of  a  curacy,  which  had  been 
twice  augmented  by  Queen  Anne's  bounty,  where  the  right  of  ap- 
pointing was  claimed  by  two  several  parties,  and  there  had  been 
cross  nominations ;  because  the  party  had  another  specific  remedy 
by  quare  impedit  (o).  So  a  mandamus  does  not  Ue  to  the  governor 
and  company  of  the  Bank  of  England  to  transfer  stock,  because 
the  party  has  his  remedy  by  assumpsit  (p).  The  court  will  not  in- 
terpose where  the  subject  is  purely  of  ecclesiastical  jurisdiction. 
Hence,  it  will  not  grant  a  mandamus  to  churchwardens  to  make  a 
church  rate  (q),  nor  to  parishioners  to  meet  and  choose  an  or- 
ganist (r).  But  it  will  put  in  motion  their  functions  in  ordine  ad.  ; 
i.  e.,  to  assemble  in  order  to  inquire  and  agree,  whether  it  be  fit 
that  a  rate  should  be  made  (s).  The  court  will  not  compel  the 
inrolment  in  an  inferior  court  of  an  instrument  which  in  its  terms 
would  give  power  to  commit  unlawful  acts  (t). 

Although  the  court  will  grant  a  mandamus  in  order  to  enforce 
the  making  a  poor's  rate,  they  will  not  grant  it  with  a  direction, 
that  certain  persons  shall  be  inserted  in  the  rate ;  although  an 
affidavit  be  made  of  the  sufficiency  of  such  persons,  and  that  the 
omission  had  for  its  object'  the  preventing  their  having  votes  for 
members  of  parliament  (u).  The  power  of  licensing  public-houses 
being  absolutely  in  the  discretion  of  the  justices  of  the  peace,  the 
court  will  not  award  a  mandamus  for  the  licensing  of  a  public- 
house  (v).  JSTor  will  it  issue  one  commanding  justices  at  quarter 
sessions  to  send  up  to  the  grand  jury  a  bill  of  indictment  for  libel, 
they  having  exercised  their  discretion,  and  postponed  it  to  the  as- 
sizes («).  A  mandamus  will  not  lie, to  compel  admission  to  the 
degree  of  barrister;  the  only  mode  of  relief  is  by  appeal  to  the 
judges  (y).  Nor  to  compel  the  benchers  of  an  inn  of  court  to  ad- 
mit an  individual  as  a  member  of  the  society,  with  a  view  to  his 
qualifying  himself  to  be  called  to  the  bar  (z).  Nor  to  the  prin- 
cipal and  ancients  of  Barnard's  Inn  to  admit  an  attorney  into  the 
society  (a).     Nor  for  a  fellow  of  a  college  (b),  nor  in  the  case  of  a 

(n)  Per  BulUr,  J.,  in  R.  r.  Bishop  of  minster,  4  M.  &  S.  250. 

Chester,  1  T.  R.  404 ;  in  R.  v.  Mayor  of  (t)  R.  v.  Oonyers,  8  Q.  B.  999. 

Stafford,  3  T.  R.  652  ;  R.  v.  The  Bristol  ,  («)  R.  v.  Weobly,  Str.  1259.    See  ante, 

Dock  Company,  M.   52  Geo.   III.,  S.  P.  p.  1024.                  „,     „„,           „  ^      o 

See  also  2  Doug.  526  ;  and  R.  v.  Orion  (u)  Chless  case,  Str.  881,  per  Ryder,  C. 

(Trustees),  14  Q.  B.  139,  anU,  p.  1016.  J.  ;  R.  v.  Nottingham,  Say.  R.  217. 

(o)  R    V  Bishop  of  Chester,  1  T.  R.  (x)  Re  Armstrong,  14  Irish  0.  L.  R. 

396  •  R  V.  Chapter  of  Exeter,  12  A.  &  E.  97  ;  9  Cox,  Crim.  Oases,  342. 

g]^2  '  {y)  ^-  "f-  Gray's  Inn,  Doug.  353. 

(»)  B.  V.  Bank  of  England,  2  Doug.  (2)  R.  v.   The  Benchers  of  Lincoln's 

g24  Inn,  Wooller's  case,  4  B.  &  C.  855. 

(a)  R  v   Chv/rchwardens  of  St.  Peter's,  (a)  R.  v.  P.  and  A.  of  Barnard's  Inn, 

Thetford,  5  T.  R.  364.   '  5  A.  &  E.  17. 

tr)  Exp.  Le  Cren,  2  D.  &  L.  671.  (6)  R-  v.  Dr.  Whaley,  Master  of  Peter- 
is)  R  V   Churchwardens  and  Overseers  house  College,  Cambridge,  E.  12  Geo.  II. 

of   St.  'jolm    and   St.   Margaret,   West-  34  MS.  Serjt.  Hill,  p.  325. 

vofj.  ir.  '' 
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member  of  any  eleemosynary  foundation  when  there  is  a  visitor  (c). 
Although  wherever  there  appears  to  be  a  general  visitor,  the  common 
law  courts  will  not  interpose  ;  yet  as  this  is  in  the  nature  of  a  plea 
to  the  j  urisdiction,  it  must  appear  on  the  return.  The  court  will  not 
supersede  the  writ  of  mandamus  on  an  affidavit  of  the  fact ;  it  must 
appear  by  matter  of  record,  which  the  party  may  contest  (d).  A  man- 
damus would  not  lie  to  the  judge  of  the  Ecclesiastical  Court  to  grant 
a  probate  of  a  will  pendente  lite  (e).  Nor  will  it  lie  to  the  master 
and  wardens  of  the  company  of  gun-makers,  to  cause  them  to  give 
a  proof-mark  to  a  freeman  of  their  company ;  because  they  are  no 
legal  establishment  (/j.  Nor  to  the  mayor  and  aldermen  of  Lon- 
don to  admit  a  person  to  the  office  of  auditor  of  the  chamberlain's 
and  bridgemaster's  accounts,  who  has  served  it  three  years  success 
sively ;  because  coptrary  to  the  custom  of  the  city  (g).  Nor  to 
compel  the  repair  of  a  turnpike  road  Qi).  Nor  to  compel  the  con- 
sti-uction  or  completion  of  a  railway  under  the  ordinary  form  of 
'special  act  (i).  Nor  to  the  College  of  Physicians,  commanding 
them  to  examine  a  doctor  of  physic,  who  has  been  licensed,  in 
order  to  his  being  admitted  a  fellow  of  the  college  (j).  Nor  to  a 
visitor  where  he  is  clearly  acting  under  a  visitatorial  authority  (k). 
For  the  court  will  compel  a  visitor  to  exercise  his  visitatorial  power, 
but  will  not  review  his  decision  (T).  A' mandamus  to  reinstate  a 
person  in  an  office  only  lies  where  the  office  and  its  tenure  are  of  a 
permanent  nature,  thus  it  is  not  an  available  remedy  for  the  secre- 
tary of  a  benefit  society  (m).  A  mandamus  lies  to  restore  the  mi- 
nister of  an  endowed  dissenting  chapel,  although  the  foundation  is 
private  (n).  But  in  R.  v.  Jotham  (o),  the  court  refused  a  manda- 
mus to  restore  a  minister  of  an  endowed  dissenting  meeting-house; 
because  it  did  not  appear,  that  he  had  complied  with  the  requisites 
necessary  to  give  him  a  prvmd  facie  title;  adding,  that  a  mandamus 
to  admit  was  granted  merely  to  enable  the  party  to  try  his  right ; 
but  the  court  had  always  looked  much  more  strictly  to  the  right  of  the 
party  applying  for  a  mandamus  to  be  restored  ;  and  moreover  if  he 
had  been  before  regularly  admitted,  he  might  try  his  right  by  action 
for  money  had  and  received.  A  mandamus  did  not  lie  to  the  Arch- 
bishop of  Canterbury  to  issue  his  fiat  to  the  proper  officer  for  the 

(c)  S.  V.  Dmn  of  Chester,  15  Q.  B..      see  ante,  p.  1022.     It  is  no  objootion 
617  ;  R.  y.  Sean  of  Rochester,  17  Q.  B.  1.       however  to  an  application  for  such  man- 

(d)  See  note  (b),  supra.  damns  that  it  is  made  by  a  shareholder, 

(e)  1  Bl.  R.  668.  R.  v.  Ambergate,  die.  Bailway,  17  Q.  B. 
(/)  2  Lord  Eaym.  989.  362. 

(g)  1  T.  E.  423.''  (j)  R.  v.  College  of  Physicians,  7  T.  E. 

Qi)  Reg.  v.   Trustees  of   Oxford   amd  282. 
Whitney  Roads,  4  P.  &  D.  154  ;  12  A.  &  (h)  Adm.  E.  v.  Bishop  of  Ely,  2  T.  K. 

E.  427  ;  R.  v.  Oheadle,  7  Jur;  373  ;  and  345. 

see  R.  V,  Halifax  {Trustees),  12  Q.  B.  [1)  Exp.  Buller,  1  Jur.,  N".  S.  709. 

448.  (m)  Evans  v.  The  Heart  of  Oak  Benefit 

(i)  York  and  North  Midland  Railway  Society,  12  Jnr.,  N.  S.  163,  Q.  B. 
V.  R.,  1  E.  &  B.   858  ;   Great  Western  {n)  Per  Lord  Denman,  C.  J.,  in  R.  v. 

Railway  v.  R.,  ibid.  874.     See  R.  \.  The  Abrahams,  4  Q.  B.  160. 
Bristol  Dock  Company,  2  Q.  B.  64,  and  (o)  3  T.  E.  675. 
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admission  of  a  doctor  of  civil  law,  a  graduate  of  Cambridge,  as 
an  advocate  of  the  Court  of  Arches  (p).  An  authority  was  given 
by  patent  to  registrars  to  exercise  the  office  by  themselves  or  by  a 
sufficient  deputy,  to  be  appointed  by  the  registrars,  and  allowed  by 
the  bishop.  The  registrars  appointed  a  deputy,  but  the  bishop 
disapproved  of  the  appointment,  stating  that  he  had  good  and 
sufficient  reasons  for  so  doing,  but  did  not  allege  any  reasons.  An 
application  for  a  mandamus  to  the  bishop  to  admit  the  party  dis- 
approved of  was  refused,  the  court  being  of  opinion  that  as  the 
bishop  had  the  power  of  approving  or  disapproving,  they  could  not 
call  upon  him  to  exercise  his  discretion  in  a  particular  manner  (q). 
The  court  were  equally  divided*as  to  whether  a  mandamus  lies  to 
the  archbishop  to  confirm  a  bishop  elect  under  25  Hen.  VIII. 
c.  20,  s.  5  (r).  The  court  will  not  grant  a  mandamus  where  the 
right  is  doubtful,  and  there  is  a  remedy  by  withholding  fees  (s)  ; 
nor  where  there  is  a  remedy  by  an  execution  by  Ji.  fa.  (t),  or  by 
action  (u).  But  it  is  no  objection  to  the  writ,  that  it  only  enjoins 
the  doing  that  for  omitting  which  a  company  are  liable  to  an  in- 
dictment (v).  Indictment  and  not  mandamus  is  the  proper  mode  of 
enforcing  obedience  by  a  ministerial  officer  to  an  order  of  ses- 
sions (x),  but  this  rule  does  not  prevail  where  such  officer  is  put 
forward  merely  as  a  nominal  party,  and  there  are  other  persons 
who  are  those  really  to  be  compelled  to  perform  the  duty  (y).  A 
mandamus  is  granted  only  for  public  persons,  and  to  compel  the 
performance  of  public  duties.  Hence,  the  court  will  not  grant  it 
to  a  trading  corporation  at  the  instance  of  one  of  its  members,  to 
compel  them  to  produce  their  accounts,  for  the  purpose  of  declai-ing 
a  dividend  of  the  profits  (z).  The  mode  of  burying  the  dead  is  a 
matter  of  ecclesiastical  cognizance  ;  and  therefore,  where  the  ques- 
tion was,  whether  a  parishioner  had  a  right  to  be  buried  in  a 
churchyard  in  an  iron  coffin,  which  was  a  new  and  unusual  mode, 
the  coxirt  refused  a  mandamus  (a).  So  the  court  refused  a  manda- 
mus to  a  rector  to  bury  a  corpse  in  a  vault,  or  in  any  particular 
pai-t  of  the  churchyard,  he  having  a  right  to  exercise  a  discretion 
on  the  subject  (b).     The  court  will  not  grant  a  mandamus  to  com- 

[p)  R.  V.  Archbislwp  of  Canterhuiij,  8  B.  64  ;  1  G.  &  D.  286. 

East,  213.  (x)  B.  v.  Bristow,  6  T.  E.  168  ;  R.  v. 

(g)  R.  V.  Bishop  of  Gloucester,  2  B.  &  Jcyes,  3  A.  &  E.  416  ;  R.  v.  Treasurer  of 

^d.  158.  Surrey,   1  Chitty,  650.     See  also  R.  v. 

(r)  R.  V.  ArMishop  of  Canterhmi,  11  Oswestry,  12  Q.  B.  242  ;  R.  v.  Clark,  5 

Q.  B.  483.                                          '  Q.  B.  887. 

(s)  R.  v.  Stoke  Damerd,   5  A.  &  E.  (y)  R.  v.  Wood  JDitton,  18  L.  J.,  M.  C. 

684.  218  ;  Exp.  Bottom,  13  Jur.  680. 

(«)  R.  V.  Victoria  Park  Company,  1  -Q.  (s)  R.  v.  The  Governor  and  Company 

B.  288 ;   4  P.  &  D.  639 ;  and  see  R.  v.  of  the  Bank  of  England,  2  B.  &  A.  620. 

Bull  and  Selby  Railway,  13  L.  J.,  N.  S.  See  also  R.  v.  London  Ass.  Comp.,  5  B. 

257,  Q.  B.  &  A.  899. 

(m)  R.  v.  Ponsford,  1  D.  &  L.  116  ;  72.  (a)  R.  v.  Coleridge,  2  B.  &  A.  806. 

V.  Bank  of  England,  2  Doug.  524  ;  and  (6)  Exp.  Blackmore,  1  B.  &  Ad.  122  ; 

see  R.  V.  Coiii/crs,  8  Q.  B.  981.  and  see  R.  v.  South  Eastern  Railway,  17 

{v)  R.  V.  Bristol  Dock  Company,  2  Q.  Jur.  901. 

T  2 
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pel  overseers  of  a  parish  to  bury  the  body  of  a  pauper  lying  in  the 
parish,  but  not  in  a  parochial  house  (c).  The  court  have  no  power 
to  grant  a  mandamus  to  justices  to  compel  them  to  come  to  a  par- 
ticular decision,  as,  to  make  an  order  of  maintenance  on  a  parti- 
cular parish  (d).  Although  the  court  will  not  grant  a  mandamus 
which  will  expose  justices  to  danger,  yet  it  will  put  them  in  motion 
in  a  case  where  they  clearly  ought  to  proceed  (e).  Where  the 
certiorari  is  taken  away,  the  court  will  not  indirectly  bring  pro- 
ceedings under  review  by  a  mandamus  (/).  The  court  has  no 
authority  to  grant  a  mandamus  to  compel  a  registrar  to  erase  an 
erroneous  registry  of  birth  under  6  &  7  Will.  IV.  c.  86  (g).  A 
mandamus  will  not  be  granted  to  command  a  railway  company  to 
take  the  seal  off  the  register  of  shareholders  on  a  suggestion  that  it 
was  affixed  contraiy  to  the  provisions  of  the  Companies  Clauses 
Consolidation  Act ;  for  the  court  grant  the  writ  when  that  has  not 
been  done  which  ought  to  have  been  done,  but  not  for  the  purpose 
of  undoing  what  has  been  done  (h).  Where  the  office  of  clerk  to 
the  guardians  of  a  union  is  full,  the  remedy  to  try  the  validity 
of  the  election  is,  as  in  other  cases,  by  quo  warranto,  not  man- 
damus (i). 


V.  Of  Mandamus  under  the  Common  Law  Procedure  Act. 

The  remedy  by  mandamus  is  extended  by  the  Common  Law 
Procedure  Act,  1854,  which  provides,  that  the  plaintiff  in  any  action 
in  any  of  the  superior  courts,  except  replevin  and  ejectment,  may 
indorse  upon  the  writ  and  copy  to  be  served  a  notice  that  he 
intends  to  claim  a  writ  of  mandamus,  and  may,  thereupon,  claim 
in  the  declaration,  either  together  with  any  other  demand  which 
may  now  be  enforced  in  such  action,  or  separately,  a  writ  of  man- 
damus, commanding  the  defendant  to  fulfil  any  duty  in  the  fulfil- 
ment of  which  the  plaintiff  is  personally  interested  {j).  The  decla- 
ration in  such  action  must  set  forth  sufficient  grounds  upon  which 
such  claim  is  founded,  must  set  forth  that  the  plaintiff  is  personally 
interested  therein,  that  he  sustains  or  may  sustain  damage  by  the 
non-performance  of  such  duty,  and  that  performance  thereof  has 
been  demanded  by  him,  and  refused  or  neglected  (k).  The  action 
for  mandamus,  like  the  writ,  does  not  lie  where  there  is  any  other 

(c)  a.  T.  Stewart,  12  A.  &  E.  773 ;  4  M.  802. 

P.  &  D.  349.  {g)  Exp.  Stanford,  1  Q.  B.  886  ;  1  G. 

(cl)  S.  V.  Justices  of  Middlesex,  4  B.  &  &  D.  428. 

A.  298  ;  B.  v.  Justices  of  Sadnor,  2  D.  (h)  Exp.  Nash,  15  Q.  B.  92. 

TS.  S.  673.    See  R.  v.  Benett,  2  B.  &  Ad.  (»)  R.  v.  St.  Martin's  in  the  Fields,  17 

712,  andffljife,  p.  1024.  Q.  B.  149;  20  L.  J.,  Q.  B.  423,    See 

(e)  R.  V.  Barker,  6  A.  &  E.  388  ;  but  ante,  p.  1021. 

see  ante,  p.  1025.  (j)  17  &  18  Vict.  o.  125,  b.  68. 

(/)  R.  V.  Justices  of  the  West  Riding  (k)  Ibid.  s.  69. 
of  Yorkshire,  1  A.  &  E.  563 ;  3  Nev.  & 
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remedy  (I).  The  pleadings  and  other  proceedings  in  any  ac- 
tion in  which  a  writ  of  mandamus  is  claimed  are  the  same  in 
all  respects,  as  nearly  as  may  be,  and  costs  shall  be  recoverable 
by  either  party,  as  in  an  ordinary  action  for  the  recovery  of  da- 
mages (m). 

In  case  judgment  is  given  that  a  mandamus  do  issue,  the  court, 
if  it  shall  see  fit,  besides  issuing  execution  in  the  ordinary  way  for 
costs  and  damages,  mayalso  issue  a  peremptory  mandamus  to  the 
defendant,  commanding  him  forthwith  to  perform  the  duty  to  be 
enforced  (n).     The  writ  need  not  recite  the  declaration  or  other 
proceedings,  or  the  matter  therein  stated,  but  must  simply  command 
the  performance  of  the  duty,  and  in  other  respects  is  to  be  in  the 
form  of  an  ordinary  writ  of  execution,    except   that   it  is  to  be 
directed  to  the  party  and  not  to  the  sheriff,  and  may  be  issued  in 
term  or  vacation,  and  returnable  forthwith  ;  and  no  return  thereto, 
except  that  of  compliance,  shall  be  allowed,  but  time  to  return  it 
may,  upon  sufficient  grounds,  be  allowed  by  the  court  or  a  judge 
either  with  or  without  terms  (o).     The  writ  of  mandamus  so  issued 
shall  have  the  same  force  and  effect  as  a  peremptory  writ  of  man- 
damus issued  out  of  the  Court  of  Queen's  Bench,  and  in  case  of 
disobedience  may  be  enforced  by  attachment  (p).     The  court  may, 
upon  application  by  the  plaintiff,  besides  or  instead  of  proceeding 
against  the  disobedient  party  by  attachment,  direct  that  the  act  re- 
quired to  be  done   should  be  done  by  the  plaintiff,  or  some  other 
person  appointed  by  the  court,  at  the  expense  of  the  defendant ; 
and  upon  the  act  being  done,  the  amount  of  such  expense  may  be 
ascertained  by  the  court,  either  by  writ  of  inquiry  or  reference  to  a 
master,  as  the  court  or  judge  may  order  ;  and  the  court  may  order 
payment  of  the  amount  of  such  expenses  and  costs,  and  enforce 
payment  thereof  by  execution  (g).      These  provisions  are  not  to 
affect  the  jurisdiction  of  the  Court  of  Queen's  Bench   to  grant 
writs  of  mandamus ;  nor  will  any  writ  of  mandamus  issued  out  of 
that  court  be  invalid  by  reason  of  the  right  of  the  prosecutor  to 
proceed  by  action  for  mandamus  under  them  (r).     These   enact- 
ments do  not  ex.tend  to  the  enforcement  of  a  duty  arising  out  of 
a  mere  personal  contract :  their  object,  it  has  been  laid  down  by 
Lord  Campbell,  is  merely  to  facilitate  the  mode  of  proceeding  in 
cases  in  which,  before  the  act,  a  writ  of  mandamus  would  have 
lain  (s).      His  lordship,  however,  in  a  subsequent  case,  was  not 
prepared  to  say  that  that  is  the  exact  limit  (t) ;  and  a  mandamus, 

(Z)  Bush  V.  Beavan,  32  L.  J.,  Ex.  52  ;  (q)  Ibid.  s.  74 ;  and  see  R.  G.,  Mich. 

1  H.  &  C.  500.  1854. 

■   (to)  Ibid.  s.  70.  (r)  17  &  18  Vict.  c.  125,  3.  75. 

(n)  Ibid.  a.  71  ;  and  see  E.  G.,  Mich.  (s)  Benson  v.  Paul,  6  E.  &  B.  273 ;  25 

1854.  L-  J-.  Q-  B.  274,  S.  0. 

(o)  17  &  18  Vict.  u.  125,  s.  72.  (t)  Norris  v.  Irish  Land  Company,  8 

(p)  Ibid.  s.  73.  E.  &  B.  612 ;  27  L.  J.,  Q.  B.  119. 
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to  place  the  plaintiff's  name  on  the  register  of  shareholders  in  a 
chartered  company,  was  granted  (u). 


VI.  Form  of  the  Writ. 

Having  endeavoured  in  the  foregoing  sections  to  explain  the 
nature  of  a  mandamus,  and  having  briefly  stated  those  cases  in 
which  this  remedy  may  be  adopted,  I  shall  proceed  to  consider 
the  form  of  the  writ ;  as  to  which  the  following  rules  may  be 
useful  (v) : — 

1.  The  provisions  of  the  Common  Law  Procedure  Acts,  1852  and 
1854,  so  far  as  they  are  applicable,  apply  to  the  pleadings  and  pro- 
ceedings upon  a  prerogative  writ  of  mandamus  issued  by  the  Court 
of  Queen's  Bench  (a;). 

2.  Care  must  be  taken  that  the  mandamus  is  properly  directed, 
that  is,  to  the  persons  who  are  to  obey  the  writ(2/).  And  this 
duty  is  cast  upon  the  person  who  applies  for  the  writ ;  for  the 
court,  when  they  grant  the  writ,  will  not  specify  the  person  to 
whom  it  is  to  be  directed  {z).  If  the  writ  be  improperly  directed, 
e.  g.,  if  the  right  of  election  be  in  the  mayor  and  aldermen,  and  the 
mandarrius  is  directed  to  the  mayor,  aldermen,  and  common  council, 
the  court  will  grant  a  supersedeas,  quiaimprovideem(imavit{a).  If 
a  writ  be  directed  to  a  corporation  by  a  wrong  name,  they  may 
return  the  special  matter,  and  rely  upon  it  ;  but  if  they  answer  the 
exigency  of  the  writ,  they  admit  themselves  to  be  the  corporation 
to  whom  the  writ  is  directed ;  and  cannot  take  advantage  of  the 
misnomer  (h). 

3.  The  writ  must  contain  convenient  certainty,  in  setting  forth 
the  duty  to  be  performed ;  but  it  need  not  particularly  set  forth  by 
what  authority  the  duty  exists.  Therefore  where  a  mandamus  to  the 
commissary  of  the  Archbishop  of  York  to  admit  a  deputy  register, 
stated  quod  mi/nus  rite  recusavit  to  admit,  it  was  held  sufficient ; 
though  it  was  objected,  it  was  the  constant  form  to  allege  that  the 
party  to  whom  the  writ  is  directed,  is  the  person  to  whom  it  apper- 
tains to  swear  and  admit ;  for  if  the  defendant  was  not  the  person 
to  whom  the  executing  this  writ  belonged,  he  should  have  returned 

(m)  See  ante,  pp.  1029,  1032.  it  lias  been  held  good.      But  if  it  te 

(v)  As  to  what  steps  are  necessary  he-  directed  to  those,  who,  by  the  consti- 

fore  application  to  the  Court  of  Queen's  tution  of  the  corporation,  ought  to  do 

Bench,  for  a  mandamus  to  proceed  to  the  the  act,  without  doubt  it  is  good  also, 

election  of  any  corporate  officer  of  a  bo-  Per  Holt,  C.  J.,  R.  v.  Mayor  of  Abingdon, 

rough,  see  6  &  7  Vict.  c.  89,  s.  5,  post,  Ld.  Kaym.  .'i60. 
tit.  "  Quo  "WaiTanto."  («)  R.  v.  Wigan,  2  Burr.  782. 

{x)  17  &  18  Vict.  c.  125,  s.  77.  (a)  R.  v.  Mayor  of  Norwich,  Str.  55. 

iy)  R.  V.  Mayor  of  Hereford,   Salk.  (6)  R.  v.  Bailiffs  of  Ipsvnch,  Ssdk.  434, 

701  ;  R.  V.  Mayor  of  Bipon,  Salk.  433.  435.     See  17  &  18  Vict.  o.  125,  s.  77. 
If  the  writ  is  directed  to  the  corporation, 


MANDAMUS.  1035 

so,  but  instead  of  that,  the  return  consisted,  merely  of  matter  of 
excuse  ;  besides  it  was  laid  that  minus  rite  he  refused,  -which  was 
an  averment  that  in  justice  he  ought  to  do  it  (c).  So  a  mandamus 
to  the  Dean  of  the  Aj-ches  to  grant  probate  to  Lord  Londonderry's 
executors,  setting  out  that  the  dean  juxta  juris  exigentiam  recusa- 
vit,  was  held  sufficient,  though  it  was  objected  that  it  did  not  show 
the  dean's  title  to  grant  probate  ;  not  having  set  out  that  there 
Avere  bona  notabilia  within  the  province ;  for  the  court  will  not  pre- 
sume an  inferior  jurisdiction,  and  it  appeared  that  he  had  already 
done  some  acts  of  office  as  the  prerogative  judge,  and  he  shall  not 
be  received  now  to  say  it  does  not  appear  he  has  any  jurisdiction  (d). 
Where  the  duty  is  to  do  eith^  one  of  two  things,  a  mandamus 
commanding  the  performance  of  one  of  them  is  bad,  unless  it  shows 
on  the  face  of  it  circumstances  which  establish  the  impossibility  of 
exercising  this  option  by  performing  the  other  (e).  The  ground  of 
the  application  for  a  mandamus  is,  that  there  is  no  other  remedy. 
Where,  therefore,  a  mandamus  directed  to  a  corporation,  and  com- 
manding them  to  pay  a  poor's  rate,  omitted  to  state  that  the 
defendants  had  no  effects  upon  which  a  distress  could  be  levied,  it 
was  held  bad  (/). 

4.  If  several  persons  have  been  removed,  there  must  be  a  distinct 
writ  for  each  person ;  for  they  cannot  join ;  for  the  interest  is 
several,  and  the  amotion  of  one  is  not  the  amotion  of  the  others  (gr). 
And  a  writ  of  mandamus  which  is  bad  as  to  one  of  the  matters 
commanded,  is  bad  in  toto,  and  a  peremptory  mandamus  cannot  be 
awarded  (h). 

5.  Every  circumstance  that  is  requisite  to  show  that  the  party 
is  entitled  to  be  admitted,  must  be  suggested  in  the  writ  (i),  and  a 
defect  cannot  be  supplied  by  the  return  {j) ;  therefore,  where  in  a 
mandamus  to  the  ordinary  to  license  a  curate,  it  was  stated  that 
he  had  been  duly  nominated  and  appointed  by  the  inhabitants 
of  a  township  to  be  curate  of  the  church  of  P.,  but  neither  the 
consent  of  the  rector  nor  any  endowment  or  custom  for  the  inha- 
bitants to  make  such  nomination  and  appointment  was  stated,  the 
court  quashed  the  writ  (k).  But  although  it  is  essential  such  facts 
should  be  alleged  as  are  necessary  to  show  that  the  party  applying 

(c)  R  V.  Ward,  Str.  897.  J. ,  Q.  B.  177  ;  R  v.  St.  Pancras,  3  A.  & 

Id)  R  V.  EetteswoHh,  Str.  857.  E.  535  ;  5  N.  &  M.  219  ;  i2.  v.  OaUdmiian 

(e)  B.  V.  South  Eastern  Railway,  4  H.  Railway,  16  Q.  B.  19  ;  R.  v.  London  and 

L.  Cas.  471 ;  17  Jur.  931.  South  Western  Railway,  12  Q.  B.  776. 

(/)  R.  v.  Margate  Pier  Company,  3  B.  But  it  is  otherwise  as  to  a  return.    R.  v. 

&  A.  220.     Q.  Whether  in  such  a  case  a  Mayor  of  New  Windsor,  7  Q.  B.  908. 

mandamus  will  lie  ?    S.  C.  (i)  6  Mod.  310,  per  Salt,  0.  J. 

(g)  R.  V.  Gity  of  Chester,  5  Mod.  11  ;  (j)  R.  v.  Hophins,  1  Q.  B.  161 ;  4  P. 

the  case  of  Andover,  Salk.  433  ;  Anon.,  &  T).  6.50. 

Salk.  436.  (ifc)  R.  v.  Bishop  of  Oxford,  7   East, 

(h)  R.  V.  Tithe  Commissioners,  19  L.  345. 
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for  the  writ  is  entitled  to  the  relief  prayed,  ao  precise  form  is  re- 
quired (Q. 

6.  The  writ  must  be  granted  to  proceed  to  an  election  to  the 
office,  and  not  to  elect  a  particular  person  (m).. 

7.  The  writ  must  be  tested ;  and  there  must  formerly  have 
been  fourteen  days  between  the  teste  and  the  return,  if  it  went 
above  forty  mile's,  otherwise  only  eight  days,  and  one  day  to 
be  taken  inclusive,  the  other  exclusive  (n),  and  if  _  there  be  not,  it 
would  be  superseded  though  in  the  first  instance  granted  abso- 
lutely ;  as  to  pay  money  out  of  the  poor-rates  (o).  But  now,  upon 
application  by  motion  for  any  writ  of  mandamus  in  the  Court  of 
Queen's  Bench,  the  rule  may  in  all  cases  be  absolute  in  the  first 
instance,  if  the  court  shall  think  fit ;  and  the  writ  may  bear  teste 
on  the  day  of  its  issuing,  and  may  be  made  returnable  forthwith, 
whether  in  term  or  in  vacation,  but  time  may  be  allowed  to  return 
it  by  the  court  or  a  judge,  either  with  or  without  terms  (p). 

Upon  discovering  any  informality  in  the  writ,  the  party  may 
apply  to  amend'  at  any  time  before  the  return  (g),  but  after  the 
return  has  been  made  and  traversed,  the  court  would  not,  before 
the  Common  Law  Procedure  Act,  1854  (r),  permit  an  amendment 
in  the  mandamus  (s).  A  motion  cannot  be  made  to  supersede  the 
writ  after  the  return  is  out  (t).  Although  it  has  been  said  that 
the  defendant  will  not  be  permitted  to  avail  himself  of  any  objec- 
tion to  the  writ  after  the  return  (u);  yet  it  has  since  been  adjudged 
that  an  exception  may  be  taken  to  the  writ  even  after  the  return, 
and  at  any  time  before  a  peremptory  mandamus  issues  (?;).  Where 
the  court  grants  a  rule  to  show  cause,  though  upon  showing  cause 
it  appear  doubtful,  whether  the  party  have  a  right  or  not,  yet  the 
court  will  issue  a  mandamus,  in.  order  that  the  right  may  be  tried 
upon  the  return  (x).  But  the  court  will  not  grant  a  mandamus  to 
a  person  to  exercise  a  jurisdiction,  when  it  is  doubtful  whether  he 
has  the  power  to  exercise  it  or  not  (t/).  Upon  a  motion  for  a  man- 
damus to  the  warden  of  the  Vintners'  Company  to  swear  J.  S.  one 
of  the  court  of  assistants,  the  affidavit  being  only  that  he  was  in- 
formed by  some  of  the  court  of  assistants,  that  he  was  elected,  and 
there  being  no  positive  affidavit  of  an  election,  the  court  would 

(I)  Per  Lee,  C.  J.,  in  M.  v.  Mayor  and  (f)  Said  per  Zee,  J.,  in  Whitwood,  q.  t. 

Burgesses  of  Nottingham,  Say.  R.  37.  v.  jocam,  B.  R.  M.  7  Geo.  II.  MS.,  to 

(m)  2  Bulst.  ■  122 ;  2  Boll.  Abr.  466,  have  been  so  determined  in  Lord  My- 

pi.  5.  mond's  time. 

(w)  S.  T.  Mayor  of  Dover,  Str.  407.  (u)  Per  Kenyan,  C.  J.,  and  Buller,  J., 

See  E.  V.  Conyers,  8  Q.  B.  981.  in  iJ.  v.  Mayor  of  York,  5  T.  R.  74,  75. 

(o)  R.  V.  St.  Andrew's,  Eolhorn,  7  A.  ^^))  R.  v.  Margate  Pier  Company,  3  B. 

&  E.  281.  &  A.  220  ;   Clarke  v.  Leicestershire,  cfcc. 

(p)  17  &  18  Vict.  0.  125,  s.  76.  Canal  Company,  6  Q.  B.  898  ;  Green  v. 

(q)  6  Mod.  133,  per  Holt,  C.  J.  Pope,  1  Ld.  Raym.  126. 

(r)  Ante,  p.  1034.  (x)  M.  v.  Br.  Bland,  Bull.  N.  P.  200. 

(s)  P.  V.  Mayor  of  Stafford,  4  T.  E.  (y)  P.  v.  Bishop  of  Ely,  I  Wils.  266. 

690. 
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only  grant  a  rule  to  show  cause,  but  said,  if  there  ■  had  been  a 
positive  affidavit  of  his  election,  they  would  have  granted  the  writ 
in  the  first  instance  (z). 

The  omission  in  the  writ  of  a  necessary  fact  cannot  be  cured  by 
the  return  (a). 

8.  The  costs  of  issuing  the  writ  under  the  Common  Law  Proce- 
dure Act  of  1854,  are,  unless  otherwise  ordered  by  the  court  or  a 
judge,  to  be  included  in  the  writ  (&). 


VII.    Oj  the  Return. 
The  next  object  of  consideration  is  the  return. 

1.  The  return  must  be  made  by  the  person  to  whom  the  writ  is 
directed. 

2.  It  must  be  positive  and  certain  (c).  Before  the  Common  Law 
Procedure  Act,  1854  {d),  the  same  certainty  was  required  in  a 
return  to  a  mandamus  as  in  indictments  or  returns  to  writs  of 
habeas  corpus  (e).  But  if  the  return  was  certain  on  the  face  of  it, 
that  was  sufficient,  and  the  court  could  not  intend  facts  inconsistent 
with  it  for  the  purpose  of  making  it  bad  (/).  The  return  must 
not  have  been  augmentative  (g).  To  a  mandamus  to  elect,  it  is  a 
good  return,  that  a  person  has  been  duly  elected,  and  sworn  into 
the  office  (h).  To  a  mandamus  to  a  commissary  to  admit  A.  B. 
into  the  office  of  churchwarden,  reciting  that  he  had  been  duly 
elected,  a  return  that  A.  B.  was  not  duly  elected  is  good  (i). 

3.  Where  the  mandamus  is  to  restore  a  person  who  has  been 
removed  from  an  office,  the  return  must  be  very  accurate  in  stating, 
first,  the  power  of  the  corporation  to  remove  {j) ;  secondly,  the 
return  must  set  forth  a  sufficient  and  reasonable  cause  of  removal. 
There  are  three  kinds  of  offences  for  which  a  corporator  may  be 
removed  (k). 

First, — For  any  offence  committed  against  his  duty  as  a  cor- 
porator :   in  this  case  the   corporator   is   removable  without  any 

fe)  Bull.  IT.  P.  200.  {g)  R.  V.  Lyme  Eegis,  Doug.  158 ;  E. 

(a)  Mayor  of  London  v.  R.,  13  Q.  B.       v.  Mayor  of  London,  13  Q.  B.  1. 

1  •  ^.  V.  South  JEaste.m  Railway,  17  Jur.  (h)  R.  v.  Williams,  Say.  E,  liO. 

901.  (»■)  R-  v.  Williams,  8  B.  &  C.  681  ;  R. 

(b)  C.  L.  P.  Act,  1860,  s.  32.  v.  The  Mayor  of  New  Windsor,  7  Q.  B. 

(c)  11  Rep.  99,  1).   See  also  R.  v.  Mar-  917. 

ffwis  of  Abingdon,  Salk.  432.     See  as  to  (j)  R.v.  Mayor,'iL-c.  of  Dowaster,  Tr'm., 

demurrers  to  the  return,  6  &  7  Viot.  c.  25  &  26  Geo.  II.,  34  MS.  Serjt.  Hill,  p. 

67,  s.  1,  post,  p.  1045.  210. 

{d)  Ante,  p.  1034.  <k)  R.  v.  Mayor  of  Derby,  9  Geo.  II., 

(c)  Per  Buller,  J.,  Doug.  158.  Bull  N.  P.   206;   R.  v.  Richardson,  1 

(/)  Doug.  159.  Bmr.  538  ;  R.  v.  Liverpool,  2  Burr.  732. 
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previous  conviction  by  a  jury  (I).  The  powet  of  trial,  as  well  as 
amotion,  for  an  offence  of  this  kind,  is  incident  to  every  corpora- 
tion (m). 

Secondly,— For  an  offence  which  is  in  itself  of  so  infamous  a 
nature  as  to  render  the  offender  unfit  to  execute  any  public  fran- 
chise, e.  g.,  forgery,  perjuiy,  &c.,  although  such  offence  has  not  any 
immediate  relation  to  his  office.  An  offence  of  this  kind  ought  to 
be  established  by  a  previous  conviction  by  a  jury,  according  to  the 
law  of  the  land  \n).  It  is  the  infamy  which  renders  the  corporator 
an  improper  person  to  be  continued  in  an  office  of  trust ;  therefore, 
if  the  crime  for  which  he  is  convicted  be  such  as  does  not  carry 
such  infamy  with  it,  it  will  be  no  cause  of  disfranchisement ;  as  if 
he  were  convicted  of  a  simple  assault  (o). 

Thirdly, — For  any  offence  of  a  mixed  nature,  as  being  an  offence 
not  only  against  the  duty  of  his  office,  but  also  a  matter  indictable 
at  commoti  law.  Where  the  offence  is  criminal  in  both  respects, 
the  difference  seems  to  be,  that  if  it  consists  of  one  single  fact,  aS 
burning  the  charters  of  the  corporation,  bribery,  &c.,  there  must  be 
a  conviction ;  but  not  where  it  may  be  considered  as  abstracted,  the 
one  from  the  other,  as  riot  and  assault  upon  any  other  member,  so 
as  to  obstruct  the  business  of  the  corporation  {p).  Misemploying 
the  corporation  money  is  not  a  sufficient  cause  of  disfranchisement, 
because  the  corporation  may  have  their  action  for  it  (g). 

Although  the  return  be  insufficient,  yet  if  it  appear  to  the  court, 
that  the  party  has  no  ground  for  being  restored,  the  court  will  not 
restore  him.  (r). 

The  due  execution  of  the  power  of  removal  must  be  set  forth  in 
the  return.  In  a  return  to  a  mandamus  to  a  corporation  to  restore 
a  member  who  has  been  removed,  it  should  appear  that  the  body 
removing  had  proved  the  charge  for  which  the  member  was  re- 
moved. It  is  not  sufficient  to  state  merely,  that  he  was  present 
when  the  charge  was  made,  and  did  not  deny  it  (s). 

It  is  not  a  good  return  to  state,  that  the  party  was  incapable  of 
being  elected ;  for  the  proper  way  of  trying  whether  he  was  capable 
of  being  elected,  is  by  an  information  in  nature  of  quo  warranto  (f). 
So,  where  all  the  proceedings  of  the  election  were  set  forth  in  the 
writ,  concluding,  "by  reason  whereof  A.  was  elected,"  a  return 
stating  A.  was  not  elected,  was  held  to  be  bad,  for  the  defendant 
ought  to  have  traversed  some  of  the  acts  alleged  (u).   Where,  upon 

(I)  Bull.  "S.  P.  206,  cites  R.  v.  Derly,  9  Geo.  II. 
9  Geo.  II.,  which  case  was  first  brought  {p)  Ibid. 

before  the  court  in  E.  T.  8  Geo.  II.     See  (g)  R.  v.  Clialke,  Lord  Eaym.  226. 

Session  Cases,  vol.  ii.  p.  343.  (r)  Per  Cur.,   in  R.  v.   Tidderly,  1 

(m)  See  Lord  Mansfield's  opinion,  1  Siderf.  14. 
BuiT.  538.  (s)  B.  T.  Pmersham,  8  T.  E.  352. 

(n)  Per  Lord  Mwnsfield,  C.  J.,  in  R.  (t)  R.  v.  Doncaster,  Say.   E.  40  ;  but 

T.  Richardson,  1  Burr.  589.  see  ante,  p.  1018. 

(o)  Bull.  N.  P.  206,  cites  R.  v.  Derhj,  (m)  R.  v.  Mayor  of  York,  5  T.  E.  68. 
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a  mandamus  commanding  defendant  to  take  upon  himself  the  office 
of  common  councilman  of  the  borough  of  Leicester,  the  return 
was,  that  by  a  bye-law,  persons  refusing  to  fill  the  office  were  sub- 
ject to  a  certain  fine,  and  that  defendant  had  paid  the  fine ;  it 
was  held,  that  the  return  was  insufficient,  as  it  did  not  state  that 
the  fine  was  to  be  in  lieu  of  service  (a)). 

4.  The  rule  is,  not  to  presume  everything  against  the  return,  but 
not  to  presume  anything  either  one  way  or  the  other  {y). 

5.  The  return  must  not  contain  two  inconsistent  causes  {z),  other- 
wise the  court  will  quash  the  whole  return  (a).  But  several  con- 
sistent causes  may  be  returned :  and  where  the  causes  are  not 
inconsistent,  although  some  are  bad,  yet  the  court  may  admit  the 
good  and  reject  the  bad  (6).  It  is  not  necessary  that  every  part  of 
the  return  should  be  good  ;  the  court  will  not  quash  it,  if  on  the 
whole  it  state  a  sufficient  reason  to  justify  the  party  making  it  (c). 
Masters  of  grammar  schools  must  be  licensed  by  the  ordinary,  who 
may  examine  the  party  applying  for  a  licence  as  to  his  learning, 
morality,  and  religion ;  and  it  is  a  good  return  to  a  mandamus 
to  the  ordinary  to  grant  such  a  licence,  that  the  party  applying 
refused  to  be  examined  as  to  his  sufficiency  in  learning  (cZ).  To  a 
mandamus  to  restore  J.  S.  to  the  office  of  sexton,  the  defendant 
returned,  that  J.  S.  was  not  duly  elected  according  to  the  ancient 
custom  of  the  parish ;  and  further,  there  was  a  custom  for  the 
inhabitants  in  vestry  to  remove  the  sexton  from  his  office,  and  that 
J.  S.  was  removed  pursuant  to  such  custom  :  it  was  held,  that  there 
was  not  any  repugnancy  in  saying,  that  J.  S.  was  not  duhj  elected ; 
but  that,  being  in  fact  elected,  they  had,  according  to  an  ancient 
custom,  removed  him.  In  either  case,  they  were  equally  entitled 
to  exercise  that  right.  The  return,  therefore,  was  allowed  (e).  The 
return  need  not  be  under  the  seal  of  the  corporation,  nor  need  it 
be  signed  by  the  mayor :  for  the  return  of  a  mandamus  is  matter 
of  record,  and  acts  done  by  a  corporation  upon  record,  are  not  re- 
quired to  be  under  hand  or  seal ;  for  in  such  case  an  action  lies 
against  a  body  politic,  or  the  persons  who  procure  the  false  return  (/). 
Where  a  return  of  a  mandamus  to  restore  a  party  to  a  corporate 
office  is  defective  in  form,  but,  on  the  whole,  it  appears  that  there 
is  good  ground  for  amotion,  the  court  will  not  award  a  peremptory 
mandamus ;  the  only  effect  of  which  would  be  to  compel  the  cor- 
poration to  restore  an  officer  whom  they  would  be  bound  imme- 

{x)  B.  T.  S.  Bower,  the  younger,  1  B.  908. 

&  C.  585.  (c)  R.  V.  Ardhbishop  of  York,  6  T.  E. 

{y)  R.  V.  Lyme  Regis,  Doug.  158.  490. 

(z)  See  2  T.  E.  456.  W  S.  C. 

(a)  Adm.  R.  v.  Mayor  of  Cambridge,  (e)  R.  t.  Taurdon  St.  James,   Cowp. 

2  T.  E.  456.     See  also  R.  v.  Mayor  of  413. 

York,  5  T.  E.  66.  (/)  R.v.  Mayor  of  Exeter,  Lordllaym. 

(i)  Wright  v.  Fawcett,  4  Burr.  2041  ;  223.    See  also  R.  v.  Chalice,  Lord  Eaym. 

R.  V.  Mayor  of  New  Windsor,  7  Q.  B.  848,  iS.  P. 
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diately  to  remove  in  a  more  formal  manner  {g).  Clerical  mistakes 
in  the  return  may  be  amended,  even  after  it  is  filed  Qi).  The 
prosecutor  of  a  mandamus  to  which  a  return  has  been  made, 
having  moved  for  a  concilium,  (and  the  court,  having,  upon  argu- 
ment, adjudged  that  the  return  is  sufficient  in  law),  cannot  after- 
wards traverse  the  facts  contained  in  the  return  (i). 

6.  A  return  to  a  mandamus  traversing  matter  of  law  is  bad  (/c). 
And  so  also  is  a  return  which  applies  only  to  matter  stated  in  the 
writ,  as  a  consequence  of  the  neglect  of  duty  imputed,  and  does 
not  answer  the  mandatory  part  of  the  writ  (l). 

7.  A  return  is  not  allowed  to  a  peremptory  writ  of  mandamus  (m). 


VIII.  Of  the  Remedy,  where  the  Party  to  whom,  the  Writ  of  Man- 
damus is  directed  does  not  nuike  any  return,  or  where  he 
makes  an  insufficient  or  false  return. 
The  first  writ  of  mandamus  always  concludes  with  commanding 
obedience,  or  cause  to  be  shown  to  the  contrary  (n)  ;  but  if  a 
return  be  made  to  it,  which  upon  the  face  of  it  is  insufficient,  the 
court  will  grant  a  peremptory  mandamus;  and  if  that  be  not 
obeyed,  an  attachment  will  issue  against  the  persons  disobeying  it. 
So  if  the  return  consists  of  several  distinct  matters,  and  issue  is 
joined  on  the  only  one  of  them  which  constitutes  a  valid  return, 
on  a  verdict  being  found  for  the  Crown,  a  peremptory  mandamus 
will  issue,  notwithstanding  that  the  prosecutor  has  left  the  other 
insufficient  matters  unanswered  (o).  If  no  return  be  made,  the 
court  wiU  grant  an  attachment  against  the  persons  to  whom  the 
mandamus  was  directed ;  with  this  difference,  however,  that  where 
a  mandamus  is  directed  to  a  corporation  to  do  a  corporate  act, 
and  no  return  is  made,  the  attachment  is  granted  only  against 
those  particular  persons  who  refuse  to  pay  obedience  to  the  man- 
damus ;  but  where  it  is  directed  to  several  persons  in  their  natural 
capacity,  the  attachment  for  disobedience  must  issue  against  all, 
though,  when  they  are  before  the  court,  the  punishment  will  be 
proportioned  to  their  offence  (p). 

But  by  C.  L.  P.  Act,  1860,  s.  33,  "  writs  of  injunction  against 
a  corporation  may  be  enforced  either  by  attachment  against  the 
directors  or  other  officers  thereof  as  in  the  case  of  a  mandamus,  or 

(g)  R.  V.  Griffiths,  5  B.  &  A.  731.  B.  6i ;  R.  v.  Lyme  Regis,  Doug.  159. 

(h)  R.  T.  Lyme  Regis,  Doug.  157.  (Z)  Ibid. 

(i)  R.  on  Prosecution  of  M.  Scales  v.  (m)  R.  v.  Ledgard,  1  Q.  B.  616  ;  R.  v. 

Mayor  and  A  Mermen  of  London,  3  B.  &  Sudson.,  9  Jur.  345. 
Ad.  256  ;  R.  v.  North  Midland  Railway,  (n)  Bull.  N.  P.  201. 

4  B.  &  Ad.  955.     See  R.  v.  Pat/n,  11  A.  (o)  R.  v.  Luton  Roads,  1  Q.  B.  860. 

&  E.  955  ;  3  P.  &  D.  623  ;  R.  v.  Ozmdle,  (p)  R.  v.  Overseers  of  St.  Chad's,  Salop, 

1  A.  &  E.  283  ;  3  Nev.  &  M.  484  ;  and  H.  8  Geo.  II.,  MS.,  Bull.  N.  P.  201.     Au 

R.  V.  Eastern  Counties  Railway,  10  A.  &  objection  may  be  taken  to  the  writ,  on 

E.  531  ;  2  P.  &  D.  648.  showing  cause  against  the  attachment. 

(A)  R.  V.  Bristol  Docks  Company,  2  Q.  B.  v.  Ledgard,  1  Q.  B.  616. 
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by  writ  of  sequestration  against  their  property  and  effects,  to  be 
issued  in  such  form  and  tested  and  returnable  in  like  manner  as 
writs  of  execution,  and  to  be  proceeded  upon  and  executed  in  like 
manner  as  writs  of  sequestration  issuing  out  of  the  Court  of 
Chancery."  Attachment,  being  a  personal  remedy,  did  nqt  lie 
against  a  corporation  aggregate  (q).  Whether  this  section  operates 
to  give  a  remedy  for  enforcing  writs  of  mandamus  against  a  cor- 
poration by  attachment  against  the  directors  personally,  does  not 
seem  clear. 

If  the  return  upon  the  face  of  it  be  good,  but  the  matter  of  it 
false,  an  action  upon  the  case  lies  for  the  party  injured  against  the_ 
persons  making  such  false  retuw.  And  where  the  return  is  made 
by  several,  the  action  may  be  either  joint  or  several,  it  being 
founded  upon  a  tort :  but  if  it  appear  upon  evidence  that  the  de- 
fendant voted  against  the  return,  but  was  overruled  by  a  majority, 
the  plaintiff  will  be  nonsuited  (r) ;  and  though  the  return  be  made 
in  the  name  of  the  corporation,  yet  an  action  will  lie  against  the 
particular  persons  who  caused  the  return  to  be  made  (s) ;  or  if  the 
matter  concern  the  public  government,  and  no  particular  person  be 
so  interested  as  to  maintain  an  action,  the  court  will  grant  an  infor- 
mation against  the  persons  making  the  return  (t).  The  return 
must  be  filed  and  allowed  before  the  information  can  be  moved 
for.  A  mandamus  was  directed  to  the  mayor,  bailiff,  and  bur- 
gesses of  A.  The  mayor  made  a  return  ;  a  motion  was  made  to 
stay  the  filing  of  it,  upon  a  suggestion  that  the  return  was  made 
against  the  votes  of  the  majority,  who  would  have  obeyed  the 
writ.  But  the  court  resolved,  that  they  could  not  refuse  the 
mayor's  return,  because  he  was  the  principal  officer  to  whom  the 
writ  was  directed  and  actually  delivered  ;  and,  as  he  had  returned 
and  brought  in  the  writ,  it  was  not  fit  that  the  court  should 
examine  upon  affidavits  whether  the  majority  consented.  But  if 
the  mayor  had  made  any  return  contrary  to  the  votes  of  the 
majority  it  was  at  his  peril,  and  the  way  to  punish  him  was  by 
information  (u). 

J^ote. — Where  several  join  in  an  application  for  a  mandamus, 
they  may  all  join  in  the  action  for  a  false  return  (v).  And  if  in 
such  action  or  information  the  return  be  falsified,  the  court  will 
grant  a  peremptory  mandamus  ;  however,  it  cannot  be  moved  for 
until  four  days  after  the  return  of  the  postea,  because  the  defen- 
dants have  that  time  to  move  in  arrest  of  judgment  {x) ;  and  the 
court  will  not  award  a  peremptory  mandamus  until  the  proceed- 

(q)  Mackenzie  v.  Siigo  Railway  Co.,  9  Bull.  N.  P.f203,  S.  P. 

C.  B.  250.  W  ^-  ■'^-   Jl^cyor  of  Abingdon,  Salk. 

(r)  Garth.  172.  431  ;  Garth.  499. 

(s)  Per  Holt,  C.  J.,  Lord  Raym.  564.  (i>)  Green  v.  Pope,  Lord  Eaym.  125. 

(<)  Surgeons'  Oomp.,  Salk.  374  ;  S.  v.  (x)  Per  Bolt,  C.  J.,  Buddy  v.  Palmer, 

Mayor  of  Nottingkam,  H.  25  Geo.  IL,  Salk.  430,  431. 
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ings  on  the  original  mandamus  are  complete  {y).  In  an  action  for 
a  false  return,  the  plaintiff  set  out,  that  he  was  chosen  upon  the 
1st  of  October,  according  to  the  custom.  Upon  evidence,  it 
appeared  that  the  custom  was  to  choose  on  the  29th  of  September, 
and  that  the  plaintiff  was  then  chosen ;  and  this  was  held  sufficient 
to  support  the  declaration,  for  the  day  in  the  declaration  is  but 
form  \z).  If  the  mayor  of  a  corporation  procure  a  false  return  to  be 
made,  it  will  be  sufiScient  evidence  against  him  that  the  manda- 
mus was  delivered  to  him,  and  that  the  mandamus  has  such  a  re- 
turn made  ;  and  that  will  be  presumptive  evidence  against  him  that 
he  made  that  return  unless  he  shows  the  contrary,  for  the  mayor 
or  any  other  member  of  the  corporation,  or  others,  who  shall  pro- 
cure a  false  return  to  be  made,  are  liable  in  their  private  capacity  {a). 
In  an  action  brought  in  C.  B.  for  a  false  return,  the  plaintiff  ob- 
tained judgment ;  the  court  of  K.  B.  refused  to  grant  a  peremp- 
tory mandamus  :  Holt,  C.  J.,  observing,  that  every  mandamus 
recites  the  fact  prout  patet  nobis  per  recordum,  and  that  they 
could  not  take  notice  of  the  records  of  the  Common  Pleas  (6). 
Yet  where,  in  an  action  for  a  false  return,  judgment  was  given 
for  the  defendant,  and,  upon  a  writ  of  error,  judgment  was  reversed 
in  the  Exchequer  Chamber,  the  Court  of  K.  B.  granted  a  peremp- 
tory mandamus  before  judgment  entered,  saying,  it  was  a  manda- 
tory writ,  and  not  a  judicial  writ  founded  upon  the  record  (c). 

Before  the  gtat.  9  Ann.  c.  20  (cT),  except  in  extraordinary  cases  (e), 
an  attachment  did  not  issue  for  want  of  a  return  until  after  the 
return  of  an  alias  and  pluries  writ  of  mandamus,  and  disobedience 
of  a  peremptory  rule  to  return  (/).  But  by  that  statute,  reciting 
that  persons  who  had  a  right  to  the  office  of  mayors,  or  other 
offices  within  cities,  towns  corporate,  boroughs,  and  places,  *or  to 
be  burgesses  or  freemen  thereof,  had  either  been  illegally  turned 
out,  or  had  been  refused  to  be  admitted  thereto,  and  had  no  other 
remedy  to  procure  themselves  to  be  admitted  or  restored  than  by 
writs  of  mandamus,  the  proceedings  on  which  were  very  dilatory 
and  expensive  ;  it  was  enacted, 

1 .  That  a  return  should  be  made  to  the  first  writ  of  mandamus  (g). 

2.  That  the  persons  prosecuting  such  writ  might  plead  to,  or 
traverse,  all  or  any  the  material  facts  contained  in  the  return,  to 
which  the  persons  making  such  return  should  reply,  take  issue,  or 
demur ;  and  such  further  proceedings  should  be  had  therein,  as 
might  have  been  had  if  the  persons  suing  such  writ  had  brought 

(y)  Beg.  v.  Baldwin,  8  A.  &  E.  947  ;  3  said  to  have  lieen  ruled. 
P-  &D-  124.  (c)  Bull.  N.  P.  202. 

(s)  Vaughan  v.  Leivis,  Garth.  228.  {d)  Eepealed  as  to  so  much  as  prevents 

(a)  Per    Cur.,    R.   v.    Chalice,    Lord  the  re-election  of  mayors  andotheranuual 

Eaym.  848.  retuniing-officers,bystat.3&4Vict.c.  47. 

(h)  Anon.,  Salk.  428,  probably  the  S.  (e)  See  Skinn.  669. 

C.  as  is  reported  by  the  name  of  Oreen  v.  (/)  Bull.  ST.  P.  203 

Pope,  1  Lord  Eaym.  128,  where  S.  P.  is  (g)  Sect.  1. 
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their  action  on  the  case  for  a  false  return  ;  and  in  case  a  verdict 
should  be  found,  or  judgment  given  for  them  upon  a  demurrer,  or 
by  nihil  dicit,  or  for  want  of  a  replication  or  other  pleading,  they 
should  recover  damages  and  costs,  and  a  peremptoiy  writ  of  manda- 
mus should  be  granted  without  delay  for  them  for  whom  judgment 
shall  be  given,  as  might  have  been  if  such  return  had  been  adjudged 
insufficient ;  and  in  case  judgment  shall  be  given  for  the  persons 
making  such  return,  they  shall  recover  costs  (A). 

3.  That  the  statute  for  the  amendment  of  the  law,  (4  Ann.  c.  16,) 
and  all  t,he  statutes  of  jeofail  should  be  extended  to  writs  of  man- 
damus, and  the  proceedings  thereupon  (i). 

The  power  of  traversing  the  riturn,  which  is  given  by  the  second 
section  of  the  preceding  statute,  is  given  in  the  room  of  an  action 
for  a  false  return  ;  and  as  in  such  action  it  cannot  be  said  that  the 
damages  are  collateral,  so  neither  can  it  be  said  that  they  are  col- 
lateral in  a  proceeding  under  the  statute,  for  they  are  consequent 
or  dependent  upon  the  issue,  and  the  jury  are  to  inquire  of  the 
damages  as  parcel  of  the  charge ;  and,  consequently,  if,  in  a  pro- 
ceeding under  the  statute,  the  jury  omit  to  find  damages  and  costs 
for  the  plaintiff,  whether  the  verdict  be  general  or  special,  this  defect 
cannot  be  supplied  by  a  writ  of  inquiry  (Jc)  :  but  in  such  case  the 
party  may  bring  an  action  for  a  false  return  ;  for  the  act  does  not 
take  away  the  party's  right  to  bring  such  action,  but  only  provides, 
that  in  case  damages  are  recovered  by  virtue  of  that  act,  against 
the  persons  making  the  return,  they  shall  not  be  liable  to  be  sued 
in  any  other  action  for  making  such  return  (I).  Where  issue  was 
joined  upon  the  traverse  of  the  return,  and  the  prosecutor  did  not 
proceed  to  trial  according  to  the  practice  of  the  court,  judgment  as 
in  case  of  a  nonsuit  might,  before  the  Common  Law  Procedure 
Act,  1854  (m),  have  been  given  (n). 

Since  the  preceding  statute,  a  mandamus,  in  cases  to  which 
the  statute  applies,  is  in  the  nature  of  an  action,  pleadings  therein 
being  admitted,  and  in  such  cases,  before  6  &  7  Vict.  c.  67,  a 
writ  of  error  lay  upon  the  judgment  (o)  ;  but  upon  the  award  of 
a  peremptory  mandamus,  in  a  case  to  which  the  statute  of  Anne 
does  not  apply,  a  writ  of  error  was  held  not  to  lie  (p).  It  appears 
from  the  wording  of  the  statute,  that  there  are  many  cases  to 
which  it  does  not  extend ;  therefore  in  all  those  cases  the  pro- 
ceedings must  have  been  according  to  the  course  of  the  common 

(h)  Sect.  2.     A  traverse  of  an  imma-  Vict.  c.  76,  sj.  100. 

terial  allegation  will,  of  course,  be  bad.  (n)  Wigan  v.  Holmes,  Say.  E.  110 ;  S. 

B.  V.  DeTidy,  1  E.  &  B.  829.  v.  Mayor  of  Staffm-d,  i  T.  R.  689. 

(s)  Sect.  7.  (o)  1  P-  Wms.  351  ;  Str.  1052  ;  if.  v. 

(ii;)  Kynaston  v.  Mayor  of  Shrewsbury,  Manchester  amd  Leeds  Railway,  3  Q.  B. 

T.  9  &  10  Geo.  II.,  MS.,  and  Str.  1052,  528 ;  1  G.  &  B.  338. 

S.  0.  ip)  Deo-n  of  Dublin  v.  The  King  {in 

(l)  Bull.  N.  P.  203.     See  Str.  1053.  error),  D.  P.,  21st  April,  1724,  1  Bro.  P. 

(m)  See  ante,  p.  1036,  and  15  &  16  C.  73,  Tomlins'  edit. 
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law  (q).  But  by  1  Will.  IV.  c.  21,  [30th  March,  1831,]  s.  3,  after' 
reciting  that  the  provisions  containfed  in  the  9th  Ann.  c.  20,  had 
been  found  useful  and  convenient,  and  that  the  same  ought  to  be 
extended  to  the  proceedings  on  other  such  writs,  it  is  enacted,  that 
the  several  enactments,  "contained  in  the  said  statute,  relating  to  the 
return  to  writs  of  mandamus  and  the  proceedings  on  such  returns, 
and  to  the  recovery  of  damages  and  costs,  shall  be  and  are  extended 
and  made  applicable  to  all  other  writs  of  mandamus  and  the  pro- 
ceedings thereon,  except  so  far  only  as  the  same  may  be  altered  by 
this  act  (r).  These  alterations  are  as  follow  : — The  4th  section,  re- 
citing, that  writs  of  mandamus,  other  than  such  as  relate  to  the 
offices  and  franchises  provided  for  by  the  9th  of  Anne,  are  some- 
times issued  to  officers  and  other  persons,  commanding  them  to 
admit  to  offices,  or  to  perform  other  matters,  in  respect  whereof  the 
persons  to  whom  such  writs  are  directed  claim  no  right  or  interest, 
or  whose  functions  are  merely  ministerial  in  relation  to  such  offices 
or  matters,  and  that  it  may  be  proper  such  officers  and  persons 
should,  in  certain  cases,  be  protected  against  the  payment  of  damages 
or  costs,  to  which  they  might  otherwise  become  liable,  enacts  that 
the  court,  if  it  shall  see  fit,  may  make  rules  and  orders,  calling  n,ot 
only  on  the  person  to  whom  such  writ  may  be  required  to  issue,  but 
also  every  other  person  having  or  claiming  any  right  or  interest  in 
or  to  the  matter  of  such  writ,  to  show  cause  against  the  issuing  of 
such  writ  and  payment  of  costs  of  the  application  ;  and  upon  the 
appearance  of  such  other  person,  or  in  default  after  service,  to 
exercise  all  such  powers  and  authorities,  and  make  all  such  rules 
and  orders,  applicable  to  the  case,  as  are  or  may  be  given  or  men- 
tioned by  or  in  any  act  passed  during  this  session,  for  giving  relief 
against  adverse  claims  made  upon  persons  having  no  interest  in  the 
subject  of  such  claims  (s) :  provided,  that  the  return  and  issues  in 
fact  or  in  law  shall  be  made  and  joined  in  the  name  of  the  person 
to  whom  the  writ  is  directed  ;  but  the  court  may  direct  the  same 
to  be  made  and  joined  on  the  behalf  of  such  other  person  as  may 
be  mentioned  in  such  rules,  and  in  that  case  such  other  person 
shall  be  permitted  to  frame  the  return,  and  to  conduct  the  sub- 
sequent proceedings  at  his  own  expense  (t) ;  and  in  such  case,  if 
any  judgment  shall  be  given  for  or  against  the  party  suing  such 
writ,  such  judgment  shall  be  given  against  or  for  the  person  on 
whose  behalf  the  return  shall,  be  expressed  to  be  made,  and  who 
shall  have  the  like  remedy  for  recovery  of  costs  and  enforcing  judg- 
ment, as  the  person  to  whom  the  writ  shall  have  been  directed 
might  and  would  otherwise  have  had.     The  proceedings  are,  by 

(j)  Bull.  N.  p.  204.  (s)  See  the  provisions  of  I  &  2  "Will. 

(r)  An  order  to  plead  several  matters  IV.  c.  58. 

may  be  made  under  this  section.     £.  v.  (t)  It  is  in  the  discretion  of  the  court 

Ambergate  Railway,  17  Q.  B.  957.     Ad-  whether  they  will  exercise  this  power, 

missions  contained  in  any  particular  plea  R.  v.  Cheek,  9  Q,  B.  942  ;  Paynter  v.  R., 

are  to  be  fcilsen  for  the  purposes  of  that  10  Q.  B.  908  ;  14  L.  J.,  M.  C   182. 
plea  only.     R.  v.  Smith,  5  Q.  B.  614. 
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the  5th  section,  not  to  abate  by  the  death,  resignation,  or  removal 
from  office,  of  the  person  making  the  return  under  the  authority  of 
this  act  and  a  peremptory  writ  may  be  directed  to  the  successor. 
The  6th  section  is  general,  and  enacts,  that  in  all  cases  of  applica- 
tion for  any  writ  of  mandamus,  the  costs  of  such  application, 
whether  the  writ  be  granted  or  refused,  and  also  the  costs  of  the  writ, 
issued  and  obeyed,  shall  be  in  the  discretion  of  the  court,  who  are 
to  order  by  whom,  and  to  whom,  the  same  shall  be  paid  (u).  The 
rule  acted  on  by  the  court  under  this  section  is,  that,  where  an 
application  for  a  mandamus  is  made  and  opposed,  the  unsuccessful 
party  pays  costs,  except  under  v.ery  peculiar  circumstances  (x).  In 
a  case  where  the  proceedings  hac^commenced  before  this  act  came 
into  force,  the  court  refused  the  application  for  costs  (y).  Under 
this  statute,  the  costs  may  be  obtained  by  a  distinct  motion  after 
the  issuing  of  the  writ  (z). 

The  stats.  9  Ann.  c.  20,  and  1  W.  IV.  c.  21,  gave  no  power  to  a 
prosecutor  to  demur  to  the  return,  so  that  the  decision  of  the 
court  as  to  the  validity  of  the  return  might  be  reviewed  by  a  writ  of 
error;  to  remedy  which  the  6  &  7  Vict.  c.  67  was  passed,  whereby  it 
is  enacted,  that  in  all  cases  in  which  the  person  prosecuting  any 
writ  of  mandamus  shall  wish  or  intend  to  object  to  the  validity  of 
any  return  already  made  or  hereafter  to  be  made  to  the  same,  he 
shall  do  so  by  way  of  demurrer  to  the  same,  in  such  manner  as  is 
now  used  in  personal  actions  :  and  thereupon  the  writ  and  return 
and  demurrer  shall  be  entered  upon  record ;  and  such  further  pro- 
ceedings shall  be  thereupon  had  as  upon  a  demurrer  to  pleadings 
in  personal  actions ;  and  the  court  shall  thereupon  adjudge  either 
that  the  return  is  valid  in  law,  or  that  it  is  not  valid  in  law ;  or 
that  the  writ  of  mandamus  is  not  valid  in  law  :  and  if  they  adjudge 
that  the  wi-it  is  valid  in  law,  but  that  the  return  thereto  is  not  valid 
in  law,  then  and  in  every  such  case  they  shall  also  by  their  said 
judgment  award  that  a  peremptory  mandamus  shall  issue  in  that 
behalf ;  and  thereupon  such  peremptory  writ  of  mandamus  may  be 
sued  out  and  issued  accordingly,  at  any  time  after  four  days  from 
the  signing  of  the  said  judgment :  and  it  shall  be  lawful  for  the 
said  courts  respectively,  and  they  are  hereby  required,  in  and  by 
their  said  judgment  to  award  costs  to  be  paid  to  the  party  in 
whose  favour  they  shall  thereby  decide  by  the  other  party  or 
parties. 

By  sect.  2, — Whenevfer  any  such  judgment  as  is  hereinbefore 
mentioned  shall  be  given,  or  whenever  issue  in  fact  or  in  law 
shall  be  joined  upon  any  pleadings  in  pursuance  of  the  said  recited 

(u)  See  Beg.  v.  Fall,  I  G.  &  D.  117 ;  Surrey,  9  Q.  B.  37. 
1  Q.  B.  636  ;  ileg.  v.  JCelk,  1   G.  &  D.  (a;)  £.  v.  Justices  of  Surrey,  14  Q.  B. 

127  ;  1  Q.  B.  660 ;  Reg.  v.  Corporation  68i. 

of  Newbury,  1  Q.  B.  751  ;  1  G.  &  D.  388  ;  (y)  R.  v.  Wix,  2  B.  &  Ad.  203. 

and  see  Emery  v.  Corporation  of  MaVmes-  (a)  B..  v.  Kirlce,  6  B.  &  Ad.  1089. 

3  Q.   B.   577  ;   R.  v.  Justices  of 
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acts  or  either  of  them,  and  judgment  shall  be  given  thereon  by  any 
of  the  courts  aforesaid,  it  shall  be  lawful  for  any  party  to  the  record 
in  any  of  such  cases  who  shall  think  himself  aggrieved  by  such 
judgment  to  sue  out  and  prosecute  a  writ  of  error,  for  the  purpose 
of  reversing  the  same,  in  such  manner  and  to  such  court  or  courts 
as  a  party  to  .any  personal  action  in  the  said  court  may  now  sue 
out  and  prosecute  a  writ  of  error  upon  the  judgment  in  such  action ; 
and  such  and  the  like  proceedings  shall  thereupon  be  had  and  taken, 
and  such  costs  awarded,  as  in  ordinary  cases  of  writs  of  error  upon 
judgments  of  the  said  courts  respectively  in  personal  actions :  and 
if  the  judgment  of  such  court  be  reversed  by  the  said  court  of  error, 
the  said  court  of  error  shall  thereupon  by  their  judgment  not  only 
reverse  the  same,  but  shall  also  in  addition  thereto  give  the  same 
judgment  which  the  court  whose  judgment  is  so  reversed  ought  to 
have  given  in  that  behalf ;  and  if  by  their  said  judgment  they  shall 
award  that  a  peremptory  writ  of  mandamus  shall  issue,  the  same 
shall  and  may  accordingly  be  issued  by  the  proper  officer  in  the 
office  from  which  such  writs  issue,  as  the  case  may  be,  upon  pro- 
duction to  him  of  an  office  copy  of  the  said  judgment  of  the  same 
court  of  error;  which  shall  be  his  authority  and  warrant  for  so 
doing :  provided  always,  that  bail  in  error  to  the  amount  of  fifty 
pounds,  or  such  other  sum  as  may  by  any  rule  of  practice  be  ap- 
pointed as  hereinafter  provided,  shall  be  duly  put  in  within  four 
days  after  the  allowance  of  the  said  writ  of  error ;  and  the  same 
shall  afterwards  be  duly  perfected  according  to  the  practice  of  the 
court  wherein  the  said  original  judgment  was  given,  otherwise  the 
plaintiff  in  error  shall  be  deemed  to  have  abandoned  his  writ  of 
error,  and  the  same  shall  not  be  further  prosecuted. 

And  by  sect.  3, — No  action,  suit  or  other  proceeding  shall  be 
commenced  or  prosecuted  against  any  person  for  anything  done  in 
obedience  to  any  peremptory  writ  of  mandamus  issued  by  any  court 
having  authority  to  issue  writs  of  mandamus.  On  motion  for  a 
mandamus  to  justices,  however,  the  court  will  not,  where  they 
doubt  whether  the  writ  ought  or  ought  not  to  be  granted,  direct  it 
to  issue  merely  in  order  that  the  justice  may  make  a  return,  and 
obtain  the  protection  of  this  section.  And  where  a  mandamus  is 
directed  to  justices,  they  ought  not  to  make  a  return  merely  to 
gain  the  protection  of  the  statute,  instead  of  obeying  the  writ  (a). 

{a)  B.  V.  Lord  Dartmovth,  6  Q.  B.  878. 
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I.  Of  Actions  by  Servants  against  their  Mctsters  for  the  Recovery 

of  their  Wages. 

If  a  person  retain  a  servant,  under  an  agreement  to  pay  him  so 
much  by  the  day,  month,  or  year,  in  consideration  of  the  service 
to  be  performed,  the  servant,  having  fulfille.d  his  part  of  the  con- 
tract, may  maintain  an  action  against  the  master,  or,  in  case  of 
his  death,  against  his  personal  representative,  for  a  breach  of  the 
contract  on  the  part  of  the  master.  The  form  of  action  will  de- 
pend upon  the  nature  of  the  contract :  if  the  contract  be  by  deed, 
an  action  of  debt  or  covenant  must  be  brought;  if  by  parol,  (i.  e. 
in  writing,  but  not  a  specialty,  or  verbal),  an  action  of  debt  or 
assumpsit. 

If  a  servant  be  hired  in  the  general  way,  without  mentioning 
the  time,  that  is  in  general  a  hiring  for  a  year ;  but  this  is  not  an 
inflexible  rule  of  law,  but  must  be  considered  in  connection  with 
the  special  circumstances  of  the  case  (a). 

If  a  clerk  or  servant,  engaged  at  a  fixed  salary,  payable  quarterly 
or  yearly,  resign  his  employment  in  the  middle  of  a  quarter,  he  is 

(a)  Fawcett  v.  CasJi,  5  B.  &  Ad.  904  ;      Down  v.  Pinfo,  9  Ex,  327 ;  23  L.  J.,  Ex. 
Baxter  v.  Nv/rse,  7  Scott,  N.  R.   8Q-1 ;      103. 
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not  upon  that  agreement  entitled'  to  a  proportionate  part  of  his 
salary.  But  where  there  has  been  no  misconduct  on  either  side, 
it  may  be  left  as  a  question  for  the  jury  whether  the  facts  of  the 
case  raise  a  presumption  that,  at  the  time  of  the  resignation,  there 
was  a  new  agreement  that  a  payment  for  the  broken  quarter  should 
be  made  (c).  If  the  hiring  be  general,  but  the  remuneration  so 
much  a  month,  an  action  accrues  at  the  end  of  each  month  to 
recover  the  month's  wages  (d). 

The  plaintiff,  commencing  his  service  in  March,  1793,  served 
the  defendant,  an  army  agent,  in  the  capacity  of  clerk,  for  several 
years,  until  December  23,  ,1826,  at  which  time  the  defendant, 
without  assigning  any  reason,  dismissed  the  plaintiff,  who  was 
wilUng  to  have  continued:  it  appeared  that,  in  one  year,  the 
salary  had  been  paid  quarterly,  but  for  the  last  six  years  before 
1826  it  was  paid  monthly ;  it  was  held,  that  there  was  an  implied 
yearly  hiring,  and  that  defendant  was  bound  to  pay  the  salary 
up  to  the  end  of  the  year,  and  that  a  contract  in  writing  was 
not  necessary  (e)  Where  the  contract  was  to  serve  as  reporter 
to  a  newspaper  for  one  whole  year  from  a  certain  day,  and  so 
from  year  to  year  to  the  end  of  each  year  commenced,  so  long 
as  the  parties  should  respectively  please;  it  was  held,  that  this 
contract  could  only  be  terminated  at  the  end  of  a  current  year  (/). 
F.  agreed  with  B.  in  the  following  terms : — "  I  agree  to  serve 
Major  B.  as  steward,  from  May  31st,  for  801.  per  annum,  &c., 
&c.,  three  months'  notice  required  on  each  side."  F.  was  wrong- 
fully dismissed  from  the  employment  by  B.,  during  a  current 
year,  without  any  previous  notice.  It  was  held,  that  the  hiring 
was  a  yearly  one,  to  be  determined  by  either  pai-ty  by  giving 
to  the  other  three  months'  notice  before  the  end  of  "the 
current  year,  and  that  damages  should  be  assessed  on  that 
principle  {g).  But  if  -  there  be  a  recognized  usage  in  any  par- 
ticular as  to  the  duration  of  the  hiring,  or  the  amount  of  notice 
required  to  determine  it,  that  usage  will  be  taken  as  tacitly 
annexed  to  the  contract  between  the  parties,  unless  excluded  by 
the  terms  (A) ;  and  whether  such  custom  is  excluded  by  the  terms 
of  the  contract  is  a  question  of  law  for  the  court  (i).  A  com- 
mission of  bankruptcy  does  not  operate  as  a  dissolution  of  the  con- 
tract of  hiring  between  the  bankrupt  and  his  clerk  (k).  If  a  part- 
nership be  dissolved  and  another  formed,  and  a  servant  of  the  old 

(c)  Zambwrn  v.  Cruden,  2  M.  &  Gr.  (g)  Forgan  v.  Burke,  12  Ir.  Com.  Law 
253  ;  2  Scott,  N.  E.  533.    See  Huttman      E.  496. 

T.  Boulnois,  2  C.  &  P.  612 ;  Baylej/  v.  (ft)  Metzner  v.  Solion,  9  Ex.  538  ;  23 

Rimmell,  1  M.  &  W.  606.  L.  J.,  Ex.  130. 

(d)  Taylor  v.  Zaird,  1  H.  &  N.  266 ;  (i)  Parker  t.  Ibbetson,  27  L.  J.,  C.  P. 
26  L.  J.,  Ex.  329.  236. 

(e)  Beeston  v.  Collyer,  i  Bingh.  309.  (k)  Thomas  v.   Williams,  1  A.  &  E. 
(/)  Williams  v.   Bryne,   7  A.    &  E.       685. 

177. 
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■partnership  enters  into  an  agreement  to  serve  the  new,  this  operates 
as  an  exoneration  of  any  breach  of  contract  between  master  and 
servant  occasioned  by  the  dissolution ;  for  -there  cannot  be  two 
co-existent  agreements  by  the  same  person  to  serve  different 
firms  composed  of  different  persons,  and  the  second  agreement  is 
thus  an  implied  surrender  of  the  first  (I).  In  the  case  of  domestic 
servants,  .the  rule  is  well  established,  that  the  contract  may  be 
determined  by  a  month's  notice  or  a  month's  wages  (m).  A  head 
gardener,  is  a  domestic  servant  (n),  so  is  a  huntsman  (o)  ;  not  so  a 
servant  in  husbandry  (p),  or  a  governess  (q). 

A  master  may  discharge  his  servant  at  a  moment's  warning  for 
misconduct  (r),  e.  g.  for  being  absent  when  wanted,  sleeping  from 
home  at  night  without  his  master's  leave  (s)  ;  or,  in  the  case  of  a 
mercantile  clerk,  for  asserting  that  he  is  a  partner  in  the  busi- 
ness, &c.  (t)  ;  or,  for  incompetence  where  the  servant  has  repre- 
sented himself  as  possessing  the  skill  requisite  for  the  performance 
of  the  work  of  art  for  which  he  was  employed  (u).  If  a  domestic 
servant  has  not  been  guilty  of  misconduct,  and  the  master  dis- 
charges him  without  warning,  the  servant  in  that  case  will  be 
entitled  to  a  month's  wages  beyond  the  wages  due  for  the  period 
of  actual  service  (x).  But  the  action  must  be  for  an  improper 
dismissal :  the  wages  cannot  be  recovered  under  the  common 
count  for  work  and  labour  (y).  Where  a  servant,  under  a  general 
hiring  at  the  rate  of  so  much  per  annum,  is  dismissed  for  mis- 
conduct, he  cannot  recover  any  of  the  salary  of  the  current  year, 
even  for  the  time  during  which  he  has  served  (z).  Nor  is  it 
necessary  that  a  master,  having  a  good  cause  of  dismissal,  should 
either  state  it  to  the  servant  or  act  upon  it ;  it  is  sufiScient  if  the 
cause  exist,  and  the  servant  is  not  entitled  to  object  that  it  is  not 
the  cause  for  which  he  was  dismissed  {a).  But  it  is  otherwise 
where  the  act  of  misconduct  was  not  known  to  the  master  at  the 
time  of  the  discharge,  as  it  could  not  theu  have  been  the  cause  of 
it  (b).  Where  part  of  the  contract  of  hiring  was,  that  the  plaintiff 
should  use  his  best  endeavours  to  promote  the  interests  of  the  ■ 
defendant,  in  an  action  brought  for  a  wrongful  dismissal,  it  was 
held  to  be  a  good  defence,  that  the  plaintiff  did  not  use  his  best 
endeavours  to  promote  the  defendant's  interest,  and  that  therefore 

(Z)  ffoisonY.  Cowley,  28  L.  J.,  Ex.  205.  (t)  Amyr  v.  Fearon,  9  A.  &  E.  548. 

(m)  Per  LittUda,le,3.,  Pawcetty.  Cash,  (u)  Harmery.  Cornelius,  28  L.  J.,  C. 

5  B.  &  Ad.  908.  P-  85.     And  see  Cudcson  v.  Stones,  28  L. 

(n)  Nowlcm,  v.  AUett,  2  Cr.  M.  &  E,  54.  J.,  Q.  B.  25. 

(o)  Nicoll  T.  Oreaves,  33  L.  J.  259,  C.  (a)  Per  Kenyan,  C.  J.,  in  EoUnson  v. 

P.  ;  17  C.  B.  (F.  S.)  27.  Sindman,  3  Esp.  235. 

{p)  Ulley  v.  Elidn,  11  Q.  B.  742 ;  17  (y)  Pewings  v.  Tindal,  1  Ex.  295. 

L.  J.,  Q.  B.  132.  (a)  Turner  v.  Robinson,5'B.&A.dL.TBQ. 

■  {q)  Toddy.  Kerrick,  8  Ex.  151;  22  L.  (a)  Ridgway  T.   Hungerford   Market 

J.,  Exch.  1.  Compcmy,  3  A.  &  E.  171. 

(r)  RoMiison  y.  Hindman,  3  Esp.  N.  (bjCussons  v.  Skinner,  11  M.  &W. 

p  c  236  161  ;    and  see  Spotswood  v.  Barrow,  5 

'(«)'  Turner  v.  Mason,  U  M.  &  "W.  112.  Exoh.  110  ;  19  L,  J.,  Ex.  226. 
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he  dismissed  him  (c).  Upon  a  yearly  contract  of  hiring,  the  tem- 
porary inability  of  the  servant  to  do  work  in  consequence  of  illness, 
is  no  ground  for  the  master's  rescinding  the  contract,  nor  does  it 
justify  the  master  in  refusing  to  pay  the  wages  during  the  illness  (d). 

Where  a  person  performed  work  for  a  committee,  under  a  reso- 
lution entered  into  by  them,  "  That  any  service  to  be  rendered  by 
him  should,  at  a  certain  time,  be  taken  into  consideration;  and  such 
remuneration  be  made  as  should  be  deemed  right ; "  it  was  held, 
that  an  action  would  not  lie  to  recover  a  compensation  for  such 
work,  the  resolution  importing  that  the  committee  were  to  judge 
whether  any  compensation  was  due  (e).  However,  in  a  case  where 
A.  agreed  to  enter  into  the  service  of  B.,  and  wrote  to  him  a  letter 
as  follows  :  "  I  hereby  agree  to  enter  your  service  as  weekly  mana- 
ger, commencing  next  Monday ;  and  the  amount  of  payment  I  am 
to  receive  I  leave  entirely  to  you."  A  served  B.  in  that  capacity 
six  weeks.  It  was  held  (Parke,  B.,  dissentiente),  that  the  contract 
implied  that  A.  was  to  be  paid  something  at  all  events  for  the  ser- 
vices performed ;  and  that  the  jury,  in  an  action  on  a  qucmtum 
meruit,  might  ascertain  what  B.,  acting  bond  fide,  ought  to  have 
awarded  (/).  A.  having  performed  gratuitously  services  for  B., 
received  from  him  a  promissory  note,  with  an  understanding  that 
he  would  accept  it  not  only  as  a  gift  for  what  was  passed,  but  that  it 
should  be  a  remuneration  for  future  services  to  be  rendered  as  long 
as  B.  should  require  them.  A.  continued  to  perform  the  services 
until  B.'s  death,  when  he  sued  B.'s  executors  upon  the  note ;  it 
was  held,  that  as  there  was  no  contract  binding  A.  to  perform 
future  services,  there  was  no  consideration  (g). 

Where  the  declaration  stated  a  contract  for  service  for  certain 
wages  per  annum,  subject  to  be  determined  at  a  month's  notice, 
and  alleged  that  the  defendant  dismissed  the  plaintiff  without  a 
month's  notice,  by  means  whereof  plaintiff  lost  all  the  wages,  &c., 
he  might  have  acquired  from  being  continued  in  the  service ;  it 
was  held,  that  the  plaintiff  was  only  entitled  to  recover,  as  damages, 
'  wages  for  one  month  ;  and  that  the  arrears  of  salary,  due  to  him  at 
the  time  of  dismissal,  could  only  be  recovered  in  indebitatus 
assumpsit  for  work  and  labour  (h).  But  a  servant,  under  a  quarterly 
hiring,  improperly  dismissed  in  the  middle  of  a  quarter,  and  who 
tendered  himself  but  was  not  allowed  to  serve  through  the  remain- 
ing part  of  the  quarter,  cannot  recover  wages  for  such  part  in  an 
action  of  indebitatus  assumpsit  for  work  and  labour  commenced 
before  the  quarter  ended  (i).  If  the  contract  be  the  usual  one  for 
a  year,  determinable  at  a  month's  notice,  a  domestic  servant,  if 
improperly  turned  away,  cannot  recover  wages  for  the  month  after 

(c)  Arding  v.  Lomax,  10  Ex.  734;  (?)  £"a?s«  v.  Safes,  25  L.  J. ,  C.  P.  177. 
24  L.  J.,  Ex.  80.  (A)  Hartley  v.  Barman,  3  P.  &  D. 

(d)  Cuckson  v.  Stones,  28 L.  J.,  Q,  B.  25 .      567  ;  11  A.  &  E.  798. 

(e)  Taylor  v.  Brewer,  1  M.  &  S.  290.  (i)  SmUh  v.  ffayward,  7  A.  &  E.  544 ; 
(/)  Sryarii  v.  FHgJit,  5  M.  &  W.  114.       2  Nev.  &  P.  432. 
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dismissal  on  a  count  stating  the  contract  to  be  for  an  entire  year ; 
and  he  cannot  recover  on  a  common  count  for  wages,  for  any 
further  period  than  that  during  which  he  served  (/c).  The  plaintiff, 
a  domestic  servant,  entered  into  the  defendant's  service  on  the 
19th  of  November,  and  on  the  15th  of  January  her  mistress  caused 
her  to  be  taken,  on  a  charge  of  stealing,  before  a  magistrate, 
who  remanded  her  till  the  20th,  when  she  was  discharged.  On 
the  22nd  the  plaintiff  went  to  demand  her  clothes  and  wages,  in^ 
eluding  11.  Is.  in  lieu  of  a  month's  warning.  The  defendant  ten- 
dered her  21.  2s.  for  the  two  months'  actual  service,  but  refused  to 
pay  the  additional  guinea.  It  was  held,  that  inasmuch  as  such 
placing  the  plaintiff  in  custody  y^  no  dissolution  of  the  contract, 
the  plaintiff  was,  under  the  circumstances,  entitled  to  wages  for 
the  third  month,  which  had  been  entered  upon ;  and  that  the 
whole  might  be  recovered  under  the  common  count  for  work  and 
labour  (T).  But  this  last  part  of  the  decision  is  not  in  accordance  with 
the  later  decisions.  A  clerk,  whose  salary  was  paid  quarterly,  having 
been  dismissed  in  a  broken  quarter,  brought  an  action  for  an  im- 
proper dismissal,  and  recovered  damages  which  did  not  include  the 
services  rendered  by  him  during  the  broken  quarter.  He  afterwards 
brought  an  action  on  the  common  counts  for  such  services.  It 
was  held,  that  these  could  not  be  recovered  in  this  form  of  action, 
as  by  bringing  the  first  action  he  had  treated  the  contract  as  still 
open,  and  could  not  afterwards  treat  it  as  rescinded,  but  that  in 
the  first  action  the  jury  ought  to  have  been  directed  to  take  the 
fact  of  his  actual  service  during  the  broken  quarter  into  considera- 
tion in  estimating  the  damages  in  the  first  action  (m). 

Where  to  an  action  for  wrongfully  discharging  the  plaintiff,  the 
defendant  pleads  only  payment  of  money  into  court,  he  cannot 
prove  in  mitigation  of  damages,  that  he  discharged  the  plaintiff 
for  misconduct ;  for  evidence  of  such  facts  would  be  a  bar  to  the 
right  to  recover,  which  was  admitted  by  the  plea  (n). 

The  statutes  20  Geo.  II.  c.  19  (o),  6  Geo.  III.  c.  25,  and  4  Geo. 
IV.  c.  34,  give  powers  to  justices  to  determine  complaints  between 
masters  and  servants,  and  between  masters,  apprentices,  artificers, 
and  others  (jp). 


II.    Of  the  Liability  of  the  Master  m  respect  of  Contracts 
made  by  the  Servant. 

A  contract  made  by  a  servant,  acting  under  the  express  authority 
of  the  master,  is  binding  on  the  master  (q).     And  the  same  rule 

(Jc)  Fewmgs  v.  Tindal,  1  Ex.  295.  (»)  Speck  v.  Phillips,  5  M.  &  "W.  279. 

(t)  Smith  V.  Kingsford,  3  Scott,  279.  (o)  Explained  by  stat.  5  &  6  Vict.  c.  7. 

(m)  Goodman  v.  Pocook,  15  Q.  B.  576  ;  {p)  Exp.  Gordon,  25  L.  J.,  M.  C.  12. 

19  L.  J.,  Q.  B.  410.  (2)  F.  N.  B.  120,  G. 
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holds,  wliere  the  servant  acts  under  an  implied  authority.  The 
defendant,  who  was  a  dealer  in  iron,  sent  a  waterman  to  the 
plaintiff  for  iron  on  trust,  and  paid  for  it  afterwards.  He  sent  the 
same  waterman  a  second  time,  with  ready  money,  who  received  the 
goods,  but  did  not  pay  for  them.  Pratt,  C.  J.,  ruled,  that  the  send- 
ing the  waterman  on  trust  the  first  time,  and  the  defendant  paying 
for  the  goods,  was  giving  the  waterman  a  credit  so  as  to  make  the 
defendant  liable  upon  the  second  contract  (r).  In  an  action  by  a 
publican,  for  beer  sold,  it  appeared  that  the  defendant  had  dealt 
with  the  plaintiff  on  credit,  and  paid  him  several  sums  for  beer ; 
at  length  the  defendant  gave  notice  to  plaintiff's  servant,  who 
brought  the  beer,  that  he  would  pay  for  the  beer  as  it  came  in. 
The  defence  to  the  present  action  was,  that  the  defendant  had 
paid  the  servant.  Lord  Mdon,  C.  J.,  thought  the  defendant  was 
liable ;  for,  as  the  change  in  the  usual  mode  of  dealing  had 
been  suggested  by  the  defendant  himself,  and  as  he  had  personal 
dealings  with  the  master,  in  a  particular  mode,  notice  to  the  servant 
alone  of  a  change  in  that  mode  would  not  be  sufficient ;  the  defen- 
dant must  show  that  the  master  himself  had  notice  of  it,  or  he 
could  have  no  defence  to  the  action  (s).  In  an  action  on  a  farrier's 
bill,  it  appeared  that  the  defendant,  by  an  agreement  with  the 
groom,  allowed  him  five  guineas  a  year,  for  which  he  was  to  keep 
the  horses  properly  shod,  and  furnish  them  with  proper  medicines 
when  necessary.  Lord  Kenyan  said  that  it  was  no  defence  to  the 
action,  unless  the  plaintiff  knew  of  this  agreement,  and  expressly 
trusted  the  groom.  That  if  the  servant  buys  things  which  come  to 
his  master's  use,  the  master  should  take  care  to  see  them  paid  for ; 
for  a  tradesman  has  nothing  to  do  with  any  private  agreement 
between  the  master  and  servant  (t). 

But  where  an  express  authority  is  not  given  by  the  master,  and 
from  the  nature  of  the  case  an  authority  cannot  be  implied,  the 
master  is  not  liable.  Hence,  where  the  chaise  of  the  master  had  been 
broken  by  the  negligence  of  his  servant,  and  the  servant  desired  a 
coachmaker,  who  had  never  been  employed  by  the  master,  to  repair 
it,  which  was  accordingly  done,  and  the  master  refusing  to  pay  the 
amount  of  the  bill  sent  in  by  the  coachmaker,  he  insisted  on  retain- 
ing the  chaise  as  a  lien ;  Lord  Ellenborough,  G.  J.,  was  of  opinion, 
that  the  coachmaker  was  not  entitled  so  to  retain  it ;  for  whatever 
claim  of  that  sort  he  might  have,  he  must  derive  it  from  legitimate 
authority ;  that  unless  the  master  had  been  in  the  habit  of  employ- 
ing the  tradesman  in  the  way  of  his  trade,  it  should  not  be  in  the 
power  of  the  servant  to  bind  him  to  contracts  of  which  the  master 
had  not  any  knowledge,  and  to  which  he  had  not  given  any  assent. 
It  was  the  duty  of  the  tradesman,  when  he  was  employed,  to  have 

(r)  ffazard-v.  TreadweU,  Str.  506.  (Q  Precious  v.  Aiel,  1  Esp.  N.  P.  C. 

{s)  Gratland  v.  Freeman,  3  Esp.  N.  P.       350, 
C.  85. 
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inquired  of  the  principal,  whether  'the  order  was  given  hy  his 
authority ;  but  having  neglected  to  do  so  the  master  was  not  liable 
to  the  demand,  and  the  detainer  of  the  chaise  was  unlawful  (u).  The 
defendant  had  contracted  to  carry  the  goods  of  the  plaintiff  in  a 
certain  cart,  but  not  the  plaintiff  herself;  but  she,  with  the  consent 
of  the  defendant's  servant,  got  into  the  cart  and  met  with  an  in- 
jury by  the  cart  breaking  down,  it  was  held  that  the  defendant 
was  not  liable  (x).  When  the  master  is  in  the  habit  of  paying 
ready  money  for  articles  furnished  in  certain  quantities  to  his 
family,  if  the  tradesman  delivers  other  goods  of  the  same  sort  to 
the  servant,  upon  credit,  without  informing  the  master  of  it,  and 
the  latter  goods  do  not  come  tojthe  master's  use  the  master  is 
not  liable  {y).  A  master  contracted  with  a  tradesman  to  serve  him 
with  articles  for  ready  money,  and  the  master  gave  his  servant 
money  to  pay  for  the  articles,  which  was  done  accordingly ;  after 
some  time  the  master  turned  away  his  servant  and  took  another, 
to  whom  he  gave  money  as  before;  the  second  servant  did  not  pay 
the  tradesman  and  afterwards  ran  away :  an  action  having  been 
brought  by  the  tradesman  against  the  master ;  it  was  held,  that  the 
master  was  not  Hable  to  pay  the  money  again  (z). 

"  If  a  person  keeping  livery  stables,  and  having  a  horse  to  sell, 
direct  his  servant  not  to  warrant  him,  and  the  servant  does  never- 
theless warrant  him,  stiU  the  master  is  liable  on  the  warranty, 
because  the  servant  was  acting  within  the  general  scope  of  his 
authority,  and  the  public  cannot  be  supposed  to  be  cognizant  of 
any  private  conversation  between  the  master  and  servant :  but  if 
the  owner  of  a  horse  were  to  send  a  stranger  to  a  fair,  with  express 
directions  not  to  warrant  the  horse,  and  the  latter  acted  contrary 
to  the  orders,  the  purchaser  could  only  have  recourse  to  the  person 
who  actually  sold  the  horse,  and  the  owner  would  not  be  liable 
on  the  warranty,  because  the  servant  was  not  acting  within  the 
scope  of  his  employment,"  per  Ashurst,  J.  (a).  The  latter  part  of 
this  statement,  however,  is  not  now,  and  does  not  seem  ever  to 
have  been  the  rule  of  our  law  (6).  Although  the  above  passage 
has  been  often  quoted  in  our  text  books,  it  is  really  a  mere  dictum 
of  Justice  Ashurst,  in  a  case  as  to  the  authority  of  an  agent  to 
indorse  a  bill  of  exchange,  and  the  Lord  Chief  Justice  Kenyan, 
in  his  judgment,  expressed  an  exactly  contrary  opinion.  A  horse- 
dealer's  servant,  sent  to  deliver  a  horse  to  a  purchaser,  was  held 
not  to  have  rendered  his  master  liable  by  warranting  the  horse  on 
delivery;  for  a  warranty  by  a  person  entrusted  merely  to  deliver 

(u)  Biscox  V.  Greenwood,  4  Esp.  N.  P.  214.     See  also  1  Show.  95. 

C     174      See  Maunder  v.    Conyers,   2  (s)  Stuhling  y.  HeiuU,  Peake's  N.  P. 

Stark.  If.  P.  C.  281.  C.  47. 

(x)  Lvao  V    Newbold,  9  Ex.  302  ;  23  (a)  Per  Ashurst,  J.,  mi?e?Mi  v.  Ham- 

L.  J.,  Ex!  108.  so»,  3T.  E.  760. 

'(y)  Pearee  v.  Rogers,  3  Esp.  K  P.  C.  (6)  See  cases,  anie,  p.  572. 
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is  not  primd  facie  binding  on  Ihe  principal,  but  an  express  authority 
must  be  shown  (c). 

An  authority  to  a  servant  to  sell  in  market  overt  is  not  to  be 
construed  as  a  continuing  authority,  so  as  to  justify  a  sale  by  him 
elsewhere  (d).  It  is  not  incident  to  the  employment  of  a  station- 
master  or  other  servants  of  a  railway  company,  that  they  should 
bind  the  company  by  contracts  for  surgical  attendance  on  iajured 
passengers.  A  company,  therefore,  is  not  liable  for  such  attend- 
ance, without  evidence  of  express  authority  to  the  servant  to 
employ  the  surgeon  (e).  But  this  case  is  somewhat  doubtful,  and 
it  has  been  since  decided  that  at  any  rate,  the  general  manager  has 
implied  authority  in  such  a  case  (/). 


III.  Of  the  Liahitity  of  the  Master  in  respect  of  a  tortious  Act 
done  by  the  Servant. 

The  general  rule  is  that  a  master  is  answerable  for  every  such 
wrong  of  the  servant  as  is  committed  in  the  course  of  the  service, 
and  for  the  master's  benefit,  though  no  express  command  or 
privity  of  the  master  be  proved  {g).  Although  the  master  has  not 
authorised  the  particular  act,  he  has  put  the  servant  in  his  place 
to  do  that  class  of  acts,  and  he  is  answerable  for  the  manner  in 
which  the  servant  conducts  himself  in  doing  them  QC).  Hence  an 
action  on  the  case  will  lie  against  a  master  for  an  injury  done 
through  the  negligence  or  uiiskilfulness  of  the  servant  acting  in  his 
master's  employ  (i).  As  where  the  servants  of  a  carman  ran  over 
a  boy  in  the  streets  and  maimed  him,  by  negligence ;  an  action 
was  brought  against  the  master,  and  the  plaintiff  recovered  (h). 
So  where  the  servant  of  A.  with  his  cart,  ran  against  the  cart  of 
B.,  which  contained  a  pipe  of  wine,  whereby  the  wine  was  spilled : 
an  action  was  brought  against  A.,  the  master,  and  held  to  be 
maintainable  {l).  An  action  on  the  case  is  the  proper  remedy  for 
an  injury  of  this  kind,  and  not  an  action  of  trespass  (m) ;  and  this 

{c)  Woodin  v.  Burford,   2  Cr.   &  M,  of  the  judges  in  a  Scotch  ease  are  to  be 

891,  per  Bayley,  B.  taken  as  binding  upon  our  courts,  would 

(d)  Metcalfe  \.  I/umsden,  1  0.  &  K.  seem  to  reverse  the  very  sensible  decision 

809,  per  Bolfe,  B.  in  Barwick  v.  The  English  Joint  Stock 

ie)  Cox  V.  Midland  Counties  Railway,  Bank. 

3  Ex.  268  ;  18  L.  J.,  Ex.  65.  (i)  A  master  maybe  rendered  liable  to 

(/)  Walker  v.  The  Great  Western  Bail-  proceedings  of  a  criminal  nature,  by  the 

way,  L.  K.  2,  Ex.  228.  acts  of  his  servant.    See,  on  this  subject, 

ig)  Laugher  v.  Poinier,  5   B.   &  C.  Attorney-General   v.   Riddell,   2   Tyrw. 

554.  623  ;  R.  v.  Gutch,  1  M.   &  Malk.  437 ; 

,  (h)  Barwiek  v.  The  English  Joint  Stock  B.  v.  Dixon,  4  Campb.  12  :  R.  v.  Ahmn, 

Bamk,  L.  E.  2,  Ex.  266  ;  but  see  in  refer-  6  Burr.  2686. 

ence  to  corporations,  Addie  v.  'The  West-  (Jc)  1  Eaym.  739. 

em  Bmk  of  Scotland,  L.  E.  1,  Scotch  (I)  Ibid. 

App.  Cas.  145,  which,  if  the  reasonings  .  (m)  Morley  v.  Gaisford,  2  H.  Bl.  443. 
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is  the  rule  in  all  cases  where  the  master  gives  the  control  over  a 
carriage  or  animal  to  a  rational  agent.  Thus  where  a  railway 
train  going  at  the  rate  of  forty  miles  an  hour  drove  over  some 
sheep  which  had  strayed  upon  the  line,  in  consequence  of  the 
defective  state  of  the  fences  ;  it  was  held,  that  the  railway  company 
was  not  liable  in  trespass  ;  but  that  the  proper  form,  of  action  was 
case,  either  for  permitting  the  fences  to  be  out  of  repair,  or  for  di- 
recting the  servant  to  drive  at  a  speed  so  as  to  interfere  with  the 
right  of  the  sheep  to  be  on  the  line  of  railway  {n). 

To  render  the  master  responsible,  the  negligent  act  must  be  within 
the  scope  of  the  servant's  employment.  Hence,  where  the  plain- 
tiff allowed  the  defendant  the  ute  of  a  shed  to  make  a  signboard, 
and-  a  servant  of  the  latter,  whilst  making  it,  lighted  his  pipe,  and, 
through  carelessness,  set  fire  to  the  shed,  it  was  held  that  the 
master  was  not  responsible  (o). 

Liability  for  negligence  in  the  course-  of  doing  any  lawful  work, 
or,  as  it  is  sometimes  called,  collateral  negligence,  depends  en- 
tirely upon'  the  existence  of  the  relation  of  master  and  ser- 
vant, between  the  employer  and  the  person  actually  in  default  {p). 
Where  the  owner  of  a  barge  paid  two  persons  to  navigate  it, 
who  were  properly  qualified  within  the  stat.  7  &  8  Geo.  IV.  c.  75, 
(for  regulating  watermen  and  lightermen  on  the  Thames,)  and 
by  their  negligent  management  of  the  barge,  within  the  limits 
of  the  act,  another  vessel  was  injured  ;  it  was  held,  that-  although 
the  statute  confined  the  owner  to  employing  as  his  servants 
only  individuals  of  a  particular  class,  he  still  had  the  power 
of  selection,  though  frorn  a  limited  number,  and  that  the  persons 
hired  were  his  servants,  and  that  he  was  liable  for  the  mischief, 
and  that  it  made  no  difference  whether  the  navigators  were  hired 
for  the  job  or  by  time  {q).  But  wher^  a  butcher  employed  a 
licensed  drover  to  drive  some  bullocks  from  Smithfield  market,  and 
the  drover  employed  a  servant  of  his  own  for  the  purpose  through 
whose  negligence  a  bullock  injured  the  plaintiff's  property ;  it  was 
held  (r),  that  the  butcher  was  not  liable ;  for  the  drover  was  a 
person  carrying  on  a  distinct  and  independent  business  of  his  own, 
and  it  was  no  part  of  the  butcher's  business  to  drive  the  bullocks ; 
he  had  only  to  select  the  licensed  drover,  who  was  the  person  that 
set, in  motion  the  servant  whose  negligent  driving  did  the  mis- 
chief (s).'  Generally,  a  sub-contractor  is  not  deemed  in  law  the 
servant  of  the  party  employing  him,  so  as  to  render  the  latter 
liable  for  any  action  occasioned  by  his  misconduct  or  negligence. 

(n)  Sharrod    v.    London    and    North      L.  J.,  Ex.  81. 

"    "       I,  20  L.  J.,  Ex.  185.  (q)  Martin  v.  TmnperUy,  i  Q.  B.  298. 


(o)  Williams  v.  JoTies,  33  L.  J.,  Ex.,  (r)  MUligwn  v.   Wedge,  12  A.   &  E.' 

297  ;  3  H.  &  C.  602,  in  error.  737. 

■  (p)  Per  Wilde,  B.,  Eole  v.  The  Sitting-'         (s)  Per  Lord  Penman,  C.  J.,  in  Martin 

doume    Railway,   6  H.   &  N.    500 ;    30  v.  Temperley,  4  Q.  B.  298 
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Therefore  where  the  defendant,  a  builder,  was  employed  to  execute 
certain  alterations  in  a  house,  including  the  preparation  and  fixing 
of  gas  fittings,  and  he  made  a  sub-contract  with  B.,  a  gas-fitter,  to 
execute  this  part  of  the  work ;  it  was  held  that  the  plaintiff,  who 
was  injured  by  an  explosion  of  gas,  occasioned  by  B.'s  negligence, 
could  not  recover  damages  from  the  defendant  (t).  But  where  the 
defendant  employed  a  person  skilled  in  the  construction  of  drains, 
to  cleanse  a  drain  which  ran  from  the  defendant's  grounds  into  the 
road,  and  paid  him  for  the  job ;  and  an  injury  happened  to  the 
plaintiff  in  consequence  of  the  negligent  way  in  which  the  person 
so  employed  had  left  the  soil  of  the  road  over  the  drain ;  it  was 
held  that  the  defendant  was  liable,  the  court  being  of  opinion  that 
the  relation  of  master  and  servant  existed  between  the  defendant 
and  the  man  who  did  the  job  (u).  The  real  test  in  such  a  case  is, 
it  is  said,  whether  the  defendant  has  control  over  the  person  em- 
ployed (x).  Where  a  joint  stock  company  contracted  with  A.  for 
the  laying  of  their  main  gas  pipe  in  the  streets  of  a  town,  having 
no  powers  for  that  purpose  ;  and  the  servants  of  A.  left  a  heap  of 
stones  in  the  street,  over  which  the  plaintiff  fell,  and  injured  him- 
self ;  it  was  held  that  the  company  were  liable,  but  this  was  upon 
the  ground  that  the  act  contracted  for  could  not  be  done  without 
committing  a  public  nuisance,  and  was  therefore  wrongful  (3/).  See 
further  on  this  point  infra,  tit.  "  Nuisance,"  p.  1084. 

The  defendant,  a  gentleman  usually  residing  in  the  country,  being 
in  London  for  a  few  days  with  his  own  carriage,  sent  in  the  usual 
way  to  a  stable-keeper  for  a  pair  of  horses  for  a  day.  The  stable- 
keeper  accordingly  sent  a  pair,  and  a  person  to  drive  them.  The 
defendant  did  not  select  the  driver,  nor  had  he  any  previous  know- 
ledge of  him  ;  but  the  stable-keeper  sent  such  person  as  he  chose 
for  this  purpose.  The  driver  had  no  wages  from  his  master,  but 
depended  on  receiving  a  gratuity  from  the  person  whose  carriage 
he  drove  ;  the  defendant  in  this  case  gave  him  five  shillings  as  a 
gratuity  :  by  reason  of  his  negligent  driving,  the  plaintiff's  horse 
sustained  an  injury  ;  whereupon  an  action  was  brought.  The  Court 
of  King's  Bench  were  equally  divided  :  Abbott,  C.  J.,  and  Little- 
dale,  J.,  holding,  that  the  defendant  was  not  liable ;  Bayley,  J., 
and  HoVroyd,  J.,  contra  (z).  The  opinion  of  the  two  former  judges 
was  adhered  to  in  the  following  case  : — The  owners  of  a  carnage 
were  in  the  habit  of  hiring  horses  from  the  same  person,  to  draw  it 
for  a  day  or  drive,  and  the  owner  of  the  horses  provided  a  driver, 

•  {t)  Bapson  v.  CuUtt,  9  M.  &  W.  710.  {x)  Per  Crompton,   J.,  in  Sadler  T. 

See  also  Overton  v.  Freetnan,  11  C.  B.  Henlock,  4  E.  &  B.  670. 

867  ;  21  L.  J.,  C.  P.  62  ;  Peachey  v.  Row-  (y)  Ellis  v.  Sheffield  Gas  Consumers' 

land,  13  C.  B.  182 ;  22  L.  J.,  C.  P.  81 ;  Company,  2  E.  &  B.  767;  23  L.  J.,  Q. 

Gayfcnrd  v.  Nicholls,  9  Ex.  70  ; . 23  L.  J,,  B.  42. 

Ex.   205 ;  Steel  v.  South  Eastern  RfdU  '  (s)  Laugher   r.    Pointer,  5   B.  &  C. 

way,  16  C.  B.  560.  ^47.     See  remarks  of  Lord  AUnger,  C. 

(u)  SadUr  v.  Henloek,  4  E.  &  B.  670  ;  B.,  in  Brady  v.  Giles,  1  M.  &  Bob.  495. 

24  L.  J.,  Q.  B,  138.  on  this  case. 
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through  whose  negligence  an  injury  was  done  to  a  third  party ;  it 
was  held,  that  the  owners  of  the  carriage  were  not  liable  to  be 
sued  for  such  injury  ;  and  that  it  made  no  difference,  that  the 
owners  of  the  carriage  had  always  been  driven  by  the  same  driver, 
he  being  the  only  regular  coachman  in  the  employ  of  the  owner  of 
the  horses;  or  that  they  had  always  paid  him  a  fixed  sum  for  each 
drive  ;  or  that  they  had  provided  him  with  a  livery,  which  he  left  at 
their  house  at  the  end  of  each  drive ;  and  that  the  injury  in  question 
was  occasioned  by  his  leaving  the  horses  while  so  depositing  the 
livery  in  their  house  (a).  The  owner  of  a  carriage  hired  four  post 
Jborses  and  two  postilions  of  A.,  a  livery  stable-keeper,  for  the  day, 
to  take  him  from  London  to  E^om  and  back  :  in  returning,  the 
postilions  damaged  the  carriage  of  B. :  it  was  held  that  A.,  as 
owner  of  the  horses  and  master  of  the  postilions  was  liable  to  B. 
for  such  damage  (&).  A  party,  consisting  of  the  defendant,  and 
others,  hired  a  carriage  and  post-horses  to  go  to  Epsom  and  back  ; 
the  defendant  rode  upon  the  box  with  another  of  the  party ;  the  pos- 
tilions in  endeavouring  to  force  their  way  into  a  line  of  carriages 
overturned  a  gig,  and  injured  the  plaintiff,  who  was  in  it :  a  witness 
for  the  plaintiif  swore  that  the  defendant  at  the  time  and  after- 
wards held  himself  out  as  responsible  for  the  accident,  and  used 
expressions  showing  that  he  had  a  control  over  the  postilions 
at  the  time  it  happened  ;  it  was  held,  that  he  was  liable  in  tres- 
pass (c).  So  trespass  will  lie  against  a  corporation,  a  railway  com- 
pany for  an  assault  committed  by  their  servant,  authorized  by  them 
to  do  the  act  (d).  A  warehouseman  at  Liverpool  employed  a  master 
porter  to  remove  a  barrel  from  his  warehouse.  The  master  porter 
employed  his  own  men  and  tackle  to  lower  the  barrel,  and  a  master 
cairter  to  remove  it ;  and  through  the  negligence  of  the  men  the 
tackle  failed,  the  barrel  fell  and  injured  the  plaintiff,  the  master 
carter's  man  ;  it  was  held,  that  the  warehouseman  was  liable  in  case 
for  the  injury  (e).  But  where  some  bales  of  cotton  were  insecurely 
piled  in  a  warehouse  by  cotton  porters  acting  under  the  control  of 
the  warehouse  keeper,  but  in  the  employ  of  the  defendant,  a  cotton 
merchant,  to  whom  the  bales  belonged,  and  a  few  days  afterwards 
the  plaintiff  being  lawfully  in  the  warehouse  to  re-canvas  the  bales 
of  another  cotton  merchant,  was  injured  by  the  fall  of  one  of  the 
defendant's  bales,  it  was  held  that  the  defendant  was  not  respon- 
sible (/).  Where,  however,  the  plaintiff,  a  servant  of  J.  and  Co., 
who  when  employed  by  the  defendants  to  carry  cotton  from  a  ware- 

(a)  Qiiarman  v.  Burnett,  6  M.  &  "W.  the  above  case,  and  also  R.  v.  Birkm- 

499_  head  Bailway,   7    Ex.    36 ;    21   L.   J., 

(J)  Smith  T.  Lawrewx,  1  Man.  &  R.  1.  Ex.  9. 

(c)  M'Laughlin  v.  Pryor,  4  M.  &  Gr.  {«)  Randleson  v.  Murray,  8  A.  &  E. 
48  ■  4  Scott's  N.  E.  655.  109.    See  also  Sadler  v.  SencoeJe,  4  E. 

(d)  Eastern  Counties  Railways.  Broom  &  B.  670,  ante,  p.  1056. 

(m    error),    6   Exch.   314;     20   L.   J.,  (/)  Murphy  v.  Caralli,  3  H.   &  C. 

Ex.   196.     As  to  what  is  not  sufficient      462. 
evidence  of  authority  or  ratification,  see 
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house  was  receiving  the  cotton  into  his  lorry  when  in  consequence  of 
the  negligence  of  the  defendant's  porters  in  lowering  the  bales  from 
the  upper  floor  of  the  warehouse  a  bale  fell  upon  him  and  he  was 
injured,  it  was  held,  that  the  plaintiff's  and  defendants'  servants,  not 
iDeing  under  the  same  control,  or  forming  part  of  the  same  establish- 
ment, were  not  so  employed  upon  a  common  object  as  to  deprive  the 
plaintiff  of  a  right  of  action  against  the  defendants  for  such  negli- 
gence (gr).  It  seemed  settled  that  there  was  no  distinction  between 
fraud  and  any  other  wrong,  and  that  a  master,  whether  an  indi- 
vidual or  a  coi-poration,  was  answerable  for  the  fraudulent  act  of 
his  servant  in  the  course  of  his  business  Qt),  but  not  for  his  wilful 
fraud,  committed  out  of  the  scope  of  his  authority  or  inconsistent 
with  the  course  of  his  employment  (i) ;  but  the  judgments  of  LL. 
Chelmsford  and  Crcmworth  in  a  Scotch  appeal  case  in  the  House 
of  Lords  seems  to  have  again  unsettled  the  law  (k).  Case  for 
sinking  plaintiff's  vessel  by  a  steam-boat,  of  which  defendants 
were  possessed  and  had  the  care,  management,  and  direction,  by 
their  servants  and  mariners,  through  the  mismanagement  of  the 
said  servants  and  mariners.  Plea,  that  the  defendants  had  not  the 
possession  and  care,  &c.,  by  their  servants  and  mariners  or  other- 
wise. Defendants,  being  owners  of  the  steam-vessel,  chartered  her 
to  D.,  for  six  months,  at  20L  per  week,  the  owners  to  keep  her  in 
good  and  sufScient  order  for  the  conveyance  of  goods,  &c.,  to  and 
from  Newcastle  and  Goole,  or  any  other  coasting  station  which  D. 
might  employ  her  in :  D.  to  pay  all  disbursements,  including  har- 
bour dues,  pilotages,  seamen's  and  captain's  wages,  and  coals,  oil, 
tallow,  &c.  for  engines,  and  to  insure  the  vessel ;  the  policy  to  be 
deposited  with  the  owners  :  it  was  held,  that  the  issue  ought  to  be 
found  for  plaintiff  upon  the  interpretation  of  the  charterparty 
alone  (I).  A  fortiori,  upon  proof,  in  addition,  that  D.  had  no 
'  power  to  appoint  or  dismiss  the  officers  and  crew,  and  did  not 
interfere  in  the  arrangements  of  the  ship.  A.  and  B.  were  part- 
ners in  the  business  of  public  carriers ;  by  agreement  between 
them,  A.  provided  horses  and  drivers  for  certain  stages,  and  B.  for 
the  remainder.  It  was  held,  that,  notwithstanding  this  division  of 
the  concern  between  them,  they  were  responsible  for  the  miscon- 
duct and  negligence  of  their  drivers  and  servants  throughout  the 
whole  distance.  And  that  it  was  not  any  defence  to  B.,  that  the 
servant  through  whose  negligence  an  injury  had  been  committed, 
had  been  hired  and  was  paid  by  A.  alone  (m).     The  captain  of  a 

(g)  Abraham  v.  Reynolds,  5  H.  &  N.  (Jc)  Addie  v.  The  Western  Bank  of  Scot- 

147.  Icmd,  L.  R.  1,  Sootoli  App.  Gas.  145.  See 

(h)  mm  V.  Nicholls,   1   Salk.   289  ;  supra,  p.  1056. 
Coleman  y.  Riches,  16  C.  B.  104  ;  24  L.  (l)  Penton  v.  City  of  Dublin  Steam 

J.  125,  C.  P.  ;  Udell  T.  Atherton,  7  H.  &  Packet  Oompany,  8  A.  &  E.  835  ;  Dalyell 

TS.  172 ;  30  L.  J.  337,  Ex.  ;  Ba/rmck  v.  v.  Tyrer,  28  L.  J.  52,  Q.  B. 
Tlw.  English  Joint  Stock  Bank,  L.  R.  2,  (m)  Weyla-md  Y^Elhi/as,  Holt's  N.  P. 

Ex.  269.  C.  227,  Qibis,  C.  J. 

(i)  Coleman  v.  Riches,  16  C.  B.  104. 
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king's  ship  of  war  was  held  not  to  be  responsible  for  the  damage 
done  to  another  vessel,  through  the  negligence  of  his  lieutenant, 
who  was  upon  deck,  and  had  the  actual  direction  and  management 
of  the  steering  and  navigating  of  the  ship  at  the  time,  and  when 
the  captain  was  not  upon  deck,  nor  was  called  upon  by  his  duty  to 
be  there  (n). 

To  the  liability  of  the  master  for  the  negligence  of  his  servant 
there  is,  however,  an  exception :  where  the  party  injured  is  a 
fellow-workman  with  the  man  whose  negligence  has  caused  the 
injury,  the  master  is  generally  not  liable  (o).  "To  bring,  how- 
ever, a  case  within  this  exemption,  there  must  be  this  most  ma- 
terial qualification  :  that  the  two  servants  shall  be  men  in  the  same 
common  employment,  and  engaged  in  the  same  common  work 
under  that  common  employment,"  per  Lord  Brougham  (p).  ,"  It  is 
not  necessary  for  this  purpose,  that  the  workman  causing  and  the 
workman  sustaining  the  injury,  should  both  be  engaged  in  perform- 
ing the'  same  or  similar  acts.  The  driver  and  guard  of  a  coach  .  .  . 
the  engine-man  and  the  man  who_  regulates  the  switches  or  signals 
.  .  .  and  so  in  this  case ;  the  man  who  lets  the  miners  down  into 
the  mine,  in  order  that  they  may  work  the  coal,  and  afterwards 
brings  them  up,  together  with  the  coal  which  they  have  dug,  is  cer- 
tainly engaged  in  a  common  work  with  the  miners  themselves. 
They  are  all  contributing  directly  to  the  common  object  of  their 
common  employer,  in  bringing  the  coal  to  the  surface,"  per  Lord 
Cram/worth  (q).  "  It  is  necessary  in  each  particular  case,  to  ascer- 
tain whether  the  servants  are  fellow-labourers  in  the  same  work  ; 
because,  although  a  servant  may  be  taken  to  have  engaged  to  en- 
counter all  risks,  which  are  incidental  to  the  service  which  he  under- 
takes, yet  he  cannot  be  expected  to  anticipate  those  which  may 
happen  to  him,  on  occasions  foreign  to  his  employment.  When  ser- 
vants, therefore,  are  engaged  in  different  departments  of  duty,  an  in- 
jury committed  by  one  servant  upon  the  other,  by  carelessness  or 
negligence  in  the  course  of  his  peculiar  work,  is  not  within  the  ex- 
ception, and  the  master's  liability  attaches  in  that  case,  in  the  same 
manner  as  if  the  injured  servant  stood  in  no  such  relation  to  him. 
There  may  be  some  nicety  and  difficulty  in  particular  cases,  in  de- 
ciding whether  a  common  employment  exists ;  but  in  general,  by 
keeping  in  view  what  the  servant  must  have  known  or  expected, 
to  have  been  involved,  in  the  service  which  he  undertakes,  a  satis- 
factory conclusion  may  be  arrived  at,"  per  Lord  Chelmsford  (f).  An 
"  underlooker,"  whose  duty  it  is  to  examine  the  roof  and  prop  it  up 

<n)  Nicholson  v.   Mounsey,   15    East,  Wallace,  1  Macq.  H.  L.  Cas.  748. 

g84_  (p)  BwrtonsMll     Coal    Company    v. 

(o)  Priestley  y.  Fowler,  3  M.  &  W.  1 ;  McGwire,  3  Macq.  300. 

V.  Fox,  11  Ex.  832;    25  L.  J.,  (?)  JBartonshill  Coal  Company  v.  Reid, 


Ex.  188 ;    Tarramt  v.   Webb,  18   C.    B.       3  Maoq.  143, 
797 ;  25  L.  J.,  C.  P.  261 ;  Patterson  v.  (r)  Ibid. 
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if  dangerous,  is  a  fellow-workman,  engaged  in  a  common  work  with 
a  workman  in  a  mine  (s) ;  so  the  guard  of  a  train  and  a  plate-layer 
are  fellow-workmen  (t) ;  so  are  a  carpenter  and  joiner,  employed 
to  paint  an  engine-shed,  and  a  porter  turning  a  carriage  upon  a 
turn-tahle  (u) ;  and  so  are  a  foreman  and  an  ordinary  workman  (v). 
They  must,  however,  not  only  be  fellow-workmen,  engaged  in  a 
common  employment,  but  under  the  same  master  (x). 

Pollock,  C.  B.  and  Blackburn,  J.,  state  the  principle  upon  which 
these  cases  depend  to  be,  that  a  servant  who  engages  for  the  per- 
formance of  services  for  compensation,  does,  as  an  implied  part  of 
the  contract,  take  upon  himself  as  between  himself  and  his  master, 
the  natural  risks  and  perils  incident  to  the  performance  of  such 
services,  the  presumption  of  law  being,  that  those  risks  are  con- 
sidered in  his  wages  (t/). 

In  a  recent  appeal  case  in  the  House  of  Lords,  from  the  Court 
of  Session  in  Scotland  (z),  the  Lord  Chancellor  Cairns  stated,  that 
he  did  not  think  the  liability  or  non-liability  of  the  master  to  his 
workman  could  depend  upon  the  question,  whether  the  author  of 
the  accident  was  not  or  was  in  any  technical  sense  (a)  the  work- 
man or  collahoraieur  of  the  sufferer.  The  master  is  not  liable  to 
the  servant,  unless  there  had  been  negligence  on  the  part  of  the 
master  in  that  in  which  he,  the  master,  had  contracted  or  under- 
taken with  his  servant  to  do.  The  master  was  boimd  to  select 
proper  and  competent  persons  to  superintend  and  do  the  work,  and 
to  furnish  them  with  adequate  materials  and  resources.  When  he 
had  done  that,  he  had  done  all  that  he  was  bound  to  do  (6).  "Work- 
men do  not  cease  to  be  fellow-workmen,  because  they  are  not  all 
equal  in  point  of  station  or  authority,"  per  Cranworth,  L. ;  S.  C. 

If  the  master  be  guilty  of  negligence,  as  by  finding  insecure 
machinery,  and  the  servant  has  been  induced  to  work,  and  thereby 
received  the  injury,  under  the  belief  that  such  machinery  was 
secure  (c),  the  master  will  be  responsible ;  yet  if  the  servant  con- 
tinued in  the  service  with  full  knowledge  of  any  such  defect,  and 

(s)  Bale  V.  Johnson,  3  H.  &  C.  589.  way,  L.  E.  1,  C.  P.  296. 

{t)  Waller  v.  South  Eastern  Railway,  (z)  Wilson  v.  Merry,  L.  R.  1,  Scotch 

32  L.  J.,  Ex.  205  ;  2  H.  &  C.  102.  App.  326. 

(m)  Morgan  v.  Vale  of  Neath  Railway,  (a)  It  is  to  be  observed  that  in  this 

33  L.  J.,  Q.  B.  26.  case  the  servant  whose  negligence  was 
(v)  Felthwin  Y.  England,  L.  K  2,  33      complained  of  was  a  foreman  or  sub- 

Q-  B.  manager,  and  that  the  scaffold  which 

(x)  Warburton  v.   The   Great  Western      had   been    improperly  constructed  was 


_.  L.  R.  2,  Ex.  30.  finished  before  the  deceased,  a  miner, 

{y)  Morgan  v.  The  Vale  of  Neath  Rail-  was  engaged  to  work. 

way,  33  L.  J.,  Q.  B.  26,  and  WalUr  v.  (b)  So  in  Sea/rle  v.  Undsay,  31  L.  J., 

The  South  Eastern  Railway,  2  H.  &  C.  C.  P.  106,  and  cases  there  quoted. 

102,   citing  Hwlchimon  v.    The    Yorh,  (c)  Patterson  v.   Wallace,  1  Macqueen 

Newcastle,  and  Berwick  Railway,  6  Ex.  H.  L.   Cas.  748  ;   Brydon,  v.  Stewart,  2 

343,  and  Farrcll  v.  The  Boston  Railroad  Macq.  H.  L.  Cas.  30  ;    Mellors  v.  Shaw, 

Corporation,  4  Metcalfe  49,  3  Macqneen,  80  L.  J.,  Q.  B.  333. 
316.     See  Twmey  v.  The  Midland  Rail- 
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an  accident  happened,  the  master  would  not  be  liable  {d),  unless 
the  servant  continued  in  the  employment  in  the  reasonable  expec- 
tation of  its  being  repaired  (e). 

A  stranger  invited  by  a  servant  to  assist  him  in  his  work,  and 
thereupon  volunteering  his  assistance,  cannot  impose  upon  the 
master  a  greater  liability  than  that  in  which  he  stands  towards  his 
own  servant.  If,  therefore,  whilst  engaged  in  giving  such  assistance, 
he  is  injured  through  the  negUgence  of  a  servant,  the  master  is 
not  responsible  (/). 

The  principle  above  discussed,  does  not  exempt  from  liability  to 
action,  a  master  who  himself  tak^  part  in  the  servant's  work,  and 
whilst  so  doing,  injures  the  servant  through  negligence  {g). 

Where  the  servant  wilfully  commits  an  illegal  act,  without  the 
direction  or  assent  of  the  master,  an  action  of  trespass  will  not 
lie  against  the  master :  in  such  case  the  servant  only  is  liable  Qi). 
As  if  a  servant  authorized  merely  to  distrain  cattle  damage  feasant, 
drives  a  horse  from  the  highway  into  his  master's  close,  and  there 
distrains  it  (i).  So  where  a  servant  of  the  defendant  wilfully  drove 
the  defendant's  chariot  against  the  plaintiff's  chaise  ;  an  action  of 
trespass  having  been  brought  against  the  defendant,  it  appeared  in 
evidence,  that  the  defendant  was  neither  present  at  the  time  when 
the  injury  was  committed,  nor  had  he  in  any  manner  directed  or 
assented  to  the  act  of  his  servant ;  it  was  held,  that  the  action 
could  not  be  maintained  {j).  So  if  a  servant  driving  a  carriage,  in 
order  to  effect  some  purpose  of  his  own,  wantonly  strike  the  horses 
of  another  person,  and  produce  the  accident,  the  master  will  not 
be  liable.  But  if,  in  order  to  perform  his  master's  orders,  he  strikes, 
but  injudiciously,  and  in  order  to  extricate  himself  from  a  difficulty, 
that  wiU.  be  negligent  and  careless  conduct,  for  which  the  master 
will  be  liable,  being  an  act  done  in  pursuance  of  the  master's  employ- 
ment (]c).  So  where  an  omnibus  conductor,  who  had  authority  from 
his  master  to  remove  persons  who  misconducted  themselves,  used 
unnecessary  violence  in  removing  the  plaintiff,  the  master  was  held 
responsible  (Z).  Where  an  injury  happened  through  the  misconduct 
of  a  servant  in  driving  his  master's  carriage  ;  it  was  held,  that  the 
master  was  liable,  if  the  servant  were  guilty  of  negligence  whilst  on 
his  master's  business,  though  he  might  be  going  out  of  the  way :  but 
not  if  the  servant  used  the  carriage  for  his  own  purpose,  and  with- 

(d)  Dymn  v.  Leach,   26  L.    J.,.  Ex.  {h)  See  judgment  of  Patteson,  J.,  in 

221  :  SUpp  V.  Eastern  Gmmtiea  Railway,  Lyons  v.  Martin,  8  A.  &  E.  612. 
9  Exch.   223  ;  20  L.  J.,  Ex.  23  ;  Wil-  (i)  Lyons  v.  Martin,  8  A.  &  E.  512. 

Hams  V.  Glough,  28  L.  J.,  Ex.  326.  U)  M'Manm  v.  Orickett  1  East,  106  ; 

(«)  Molmes  v.  Worthingfon,  2  F.  &  F.  Gordon  r.  Rolt,   i  JLx.  365  ;   18  L.  J., 

S5S,  per  Willes,  J.  '  ^"^/jt^l"     n        r,    ^,        >t        a  r,   ^ 

if)  Potter  v.  Faulkner,  31  L.  J.,  Q.  {Jc)Per  Cur.,  Croft  v.  Alison,  4  B.  & 

30  B.,  in  error.  ■^■„,  ?;  ^        «  „„  t     t 

{g)  Ashworih  v.  Sta/mciai,  3  E.  &  E.  (1)  Greenwood  v.  Seymour,   30  L.  J., 
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out  his  master's  consent  (n).  Where  one  of  a  ship's  crew  wilfully 
injured  another  ship,  without  any  direction  from  or  privity  of  the 
master  ;  it  was  held  that  trespass  could  not  be  maintained  against 
the  master,  although  he  was  on  board  at  the  time  (o).  The  driver 
of  the  defendants'  omnibus  drove  it  across  the  road  in  front  of  a 
rival  omnibus .  belonging  to  the  plaintiff,  which  was  thereby  over- 
turned. The  defendants  had  given  instructions  to  their  driver  not 
to  obstruct  any  omnibus.  The  judge  directed  the  jury  that  a 
master  was  responsible  for  the  reckless  and  improper  conduct  of  his 
servant  in  the  course  of  the  service  ;  that  if  the  jury  believed  that 
the  defendants'  driver,  being  imtated  with  the  plaintiff's  driver, 
acted  recklessly,  wantonly,  and  improperly,  but  in  the  course  of  the 
service  and  employment,  and  doing  that  which  he  believed  to  be 
for  the  interest  of  the  defendants,  then  they  were  responsible ;  that 
the  instructions  given  to  the  defendants'  driver  were  immaterial  if 
he  did  not  pursue  them ;  but  if  the  act  of  the  defendants'  servant 
was  an  act  of  his  own,  and  in  order  to  effect  a  purpose  of  his  own, 
the  defendants  were  not  responsible  : — Held  that  this  was  a  proper 
direction  (p).  If  a  master  command  his  servant  to  do  an  illegal 
act,  the  servant  as  well  as  the  master  will  be  liable  to  the  party 
injured ;  for  the  servant  cannot  plead  the  command  of  the  master 
in  bar  of  a  trespass  {q) :  but  in  such  a  case,  acceptance  of 
satisfaction  by  the  plaintiff  from  the  master,  is  a  good  defence 
to  an  action  brought  against  the  servant  (r).  An  action  on  the 
case  was  brought  against  .a  master  and  his  servant  for  breaking 
a  pair  of  horses  in  Lincoln's-Inn  Fields,  where,  being  unmanage- 
able, they  ran  against  and  hurt  the  plaintiff:  it  appeared  that  the 
master  was  absent ;  but  it  was  held,  on  motion  in  arrest  of  judg- 
ment, that  the  action  would  lie ;  for  it  should  be  intended  that 
the  master  sent  the  servant  to  train  the  horses  there  (s). 


IV.  Of  Actions  brought  by  Masters  for  enticing  away  Appren- 
tices and  Servants,  and  for  Injwries  done  to  their  Ser- 
vants. 

Of  the  Action  for  Seductwn,  p.  1064. 
Pleading,  p.  1065. 
Evidence,  p.  1065. 
Damages,  p.  1066. 
An  action  on  the  case  may  be  maintained  by  a  master  against 
any  person  who  entices  away  his  apprentice  or  servant  from  his 

(»)  Jod  V.  Morison,  6   C.  &  P.  501,  otserved  that  the  word  "wilfully"  was 

Parke,  B.  ;  Mitchell  v.  Cresswell,  13  C.  not  used  in  the  learned  judge's  direction 

^'  237.  to  the  jury. 

(o)  Sowcher  v.  Noidstrom,   1   Taunt.  (j)  Sands  v.  CMld,  3  Lev.  352. 

568.   See  Nicholson  v.  Movmsey,  16  East,  (r)  Thurman  v.  Wild,  11  A.  &  E.  463  j 

384,  infra,  p.  1061.  3  P.  &  D.  289. 

ip)  Idmpus  V.  London  General  Omni-  (s)  Michael  v.  Alestree  and  another,  2 

bus  Company,  1  H.  &  C.  626,  in  error  ;  Lev.  172. 
32  L.  J.,  Ex.  34,  in  error.     It  is  to  ha 
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service  (t),  or  who  continues  to  employ  such  servant  after  notice, 
though  the  defendant  did  not  procure  the  servant  to  leave  his 
master,  or  know,  when  he  employed  him,  that  he  was  the  servant 
of  another  (u).  But  the  master  may,  if  he  choose,  waive  his  action 
for  the  tort ;  and  bring  an  action  of  indebitatus  assumpsit,  for  work 
and  labour  done  by  his  apprentice,  against  the  person  who  tor- 
tiously  employed  him  (cc).  So  the  captain  of  a  ship  of  war,  de- 
taining an  apprentice  who  has  been  impressed,  after  verbal  notice 
by  such  apprentice  of  his  condition,  is  liable  in  an  action  by  the 
master  for  wages  for  the  service  of  the  apprentice  (y).  But  the 
prize-money  gained  by  an  apprentice  serving  on  board  a  letter  of 
marque  ship  does  not  belong  to  th*master,  the  usage  being  proved 
that  such  money  is  the  property  of  the  apprentice  (z). 

It  is  not  material  whether  the  apprentice  be  legally  apprenticed 
or  not ;  it  is  sufficient  if  he  be  so  de  fa/ito  (a). 

It  has  been  held,  that  a  master  cannot  maintain  an  action  for 
seducing  his  servant,  after  his  servant  has  paid  him  the  penalty 
stipulated  by  his  articles  for  leaving  him  (b).  Neither  can  an  action 
be  maintained  for  harbouring  an  apprentice,  as  such,  if  the  master 
to  whom  he  was  bound  was  then  not  a  housekeeper,  and  of  the  age 
of  twenty-four  years  (c). 

A  master  may  maintain  an  action  for  an  injury  done  to  his 
servant,  as  false  imprisonment,  battery,  &c.,  which  deprives  the 
master  of  his  service.  The  form  of  action  is  an  action  of  trespass  (d), 
usually  termed  an  action  per  quod  servitium  amisit,  the  gist  of 
the  action  being  the  loss  of  service  (e).  In  an  action  of  tort  for 
wounding  plaintiff's  servant,  whereby  he  is  disabled  from  serving, 
the  jury  may  give  damages  for  the  loss  of  service,  not  only  before 
action  brought,  but  afterwards  down  to  the  time  when  the  dis- 
ability may  be  expected  to  cease  (/). 

(t)  Adm.  per  Cur.,  in  Q.  ■!.  Daniel,  6  be  then  actually  subsisting  or  not. 
Mod.  182.  (^)  Lightly  v.  Climston,  I  Taunt.  112. 

(m)  Blake  v.   Lanyon,   6  T.  K  221.  See  also  Foster  v.  Stewart,  S  U.  ScS. 191, 

See  Lumley  v.  Gye,    2   E.   &  B.    216  ;  S.  P. 

22  L.  J.,  Q.  B.  463,  where  it  was  held,  (y)  Fades  v.  Vamdeput,  5  East,  39,  ii.  ; 

hy  a  majoritv  of  the  judges,  that  the  rule  4  Doug.  1. 

of  law  giving  a  remedy  for  enticing  away  (z)  Carson  v.  Watts,  3  Doug.  350. 

servants  is  not  confined  to  menial  ser-  (a)  Barbery.  Dennis,  Sali:.  68;  6  Mod. 

vantB,  or  to  such  as  fall  within  the  sta-  69,  S.  C,  recognized  by  Lord  Eardwicke, 

tute  of  labourers,  but  extends  to  all  cases  C.  J.,  in  E.  y.  St.  Nicholas,  1  Burr.  S.  C. 

where  there  is  an  unlawful  or  malicious  94,  95. 

enticing  away  of  n  person  employed  to  (J)  Bird  v.  Randall,  3  Burr.  1345 ;  1 

give  his  exclusive  personal  service  for  a  Bl.  E.  387. 
given  time  under  the  direction  of  an  em-  (c)  Oye  y.  Felton,  4  Taunt.  876. 

ployer  who  is  injured  by  the  wrongful  {d)  See  Martinez  v.  Gerher,  3  M.  & 

act ;  and  that  the  action  for  maliciously  Gr.  88  ;  3  Scott's  N".  E.  386. 
persuading  a  servant  to  quit  his  service  (e)  Jewell  v.  Harding,  1  Str.  595,  S.  C. 

IS  maintainable  wherever  there  is,  at  the  by  the  name  of  Duel  v.  Harding  j  Lewis 

time  of  the  persuading,  a  binding  con-  v.  Foy,  2  Str.  944,  S.  P. 
tract    of    hiring    and    service    existing  (/)  Hodsoll  v.  Stallebrass,  11  A.  &  E. 

between  the  parties,  whether  the  service  301  ;  3  P.  &  D.  200. 

X  2 
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One  who  is  no  party  to  a  contract  cannot  sue  in  respect  of  the 
breach  of  a  duty  arising  out  of  the  contract ;  consequently  an 
action  will  not  lie  against  a  railway  company,  as  carriers  of  passen- 
gers for  hire,  at  the  suit  of  a  master  for  a  personal  injury  sustained 
through  their  negligence  by  his  servant  whereby  the  master  loses 
the  benefit  of  the  services  of  the  servant  (cf). 

Of  the  Action  for  Seduction. 

This  form  of  action  is  frequently  adopted  by  a  parent  for  the 
purpose  of  obtaining  a  compensation  in  damages  for  debauching 
his  daughter  and  getting  her  with'  chUd,  and  the  expenses 
attending  the  lying-in.  And  a  'master,  not  standing  m  the 
relation  of  a  parent,  may  maintain  this  action  for  debauching 
his  servant  Qi):  In  like  manner  it  may  be  maintained,  for  the 
seduction  of  an  adopted  child  (i).  As  to  the  nature  of  the 
action,  it  has  been  decided,  that  it  may  be  brought  either  in 
trespass  for  the  direct  injury,  or  in  case  for  the  consequential 
damage  (k).  The  action  may  be  maintained,  although  the  daughter 
was  of  age  at  the  time  of  the  seduction  (l).  But  as  the  action  is 
founded  on  the  loss  of  service,  that  must  be  allege'd  in  the  declara- 
tion (to)  ;  and  without  such  an  averment,  the  declaration  cannot 
be  supported  {n).  It  must  be  proved  that  the  relation  of  master 
and  servant  (which  in  these  cases  the  law  implies  from  very  slight 
circumstances)  subsisted  at  the  time  when  the  injury  was  com- 
mitted (o) ;  and  the  circumstance  of  the  daughter  having  been 
under  age  at  that  time  will  not  dispense  with  the  necessity  of  this 
proof  {p).  It  is  not  necessary,  however,  to  prove  a  contract  for 
service,  if  the  daughter  was  in  fact  a  servant,  nor  that  she  slept  in 
the  house  (g).  But  evidence  must  be  given  of  acts  of  service  :  the 
slightest,  however,  will  be  sufficient,  as  milking  cows  and  the 
like  (r).  A  girl  was  bound  to  serve  for  eleven  hours  during  the 
day  as  a  servant  in  husbandry.  She  slept  at  her  father's,  and 
after  her  day's  work  performed  services  for  her  father,  by  assisting 
in  the  domestic  affairs,  and  attending  upon  a  sick  mother.  This 
was  held  a  sufficient  service  to  support  the  action  (s).     There  must 

{g)  Alton  V.  The  Midlamd  Railway,  19  1878,  recognized  by  BulUr,  J.,  in  2  T. 

C.  B.  (N.  S.)  213  ;  34  L.  J.,  C.  P.  292.  E.  166 ;  Dames  v.  Williams,  10  Q.  B. 

(ft)  Fores  v.  Wilson,  Peake's  N.  P.  C.  725  ;  16  L.  J.,  Q.  B.  369. 

55.  {p)  Bean  v.  Peel,  5  East,  45 ;  but  see 

(i)  Irwin  v.  Dewrman,  11  East,  23.  remarks  of  Parfe,  B.,  ia  Harris  y.BvMer, 

(Tc)  Chamberlain  V.  HazUwood,,  5  M.  &  2  M.  &  W.  542  ;  these  cases  and  ."' 


W.  615  ;  and  see  Woodwojrd  v.  Walton,  2  nwre  v.  Haley,  infra,  were  recognized  in 

N.   E.  476,  recognized  in  Ditcham  v.  Grinnell  v.  Wells,  8  Scott,  II.  K.  741. 
Bond,  2  M.  &  S.  436.  (o)  Mann  v.  Barrett,  6  Esp.  N.  P.  C. 

{1}  Bennett  v.  Alleott,  2  T.  E.  166.  23. 

(m)  Saterthwaiie  v.  Dewhurst,  cited  in  (r)  Per  Buller,  J. ,  in  Bennett  v.  A  llcott, 

.  5  East,  47,  n.  ;  4  Doug.  315.  2  T.  E.  168 ;  per  Abbott,  C.  J.,  MoMvell 

(M.)  Grinnell  v.  Wells,  8  Scott,  N.  E.  t.  Thomson,  2  C.  &  P.  304. 
'^]\   „   ,,  ^,  («)  Rist  V.  Pa'ux,  4  B.  &  S.  409  ;  32  L. 

(0)  Postlethwaite  v.  Parkes,    3   Burr.  J.,  387  Q.  B.,  in  error. 
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be  actual  loss  of  service  proved  even  in  the  case  of  a  daughter  in 
her  father's  service  (t).  An  action  cannot  be  maintained  by  a 
father  for  the  seduction  of  his  daughter,  though  a  minor,  while  she 
was  entirely  in  the  service  of  another  person ;  although  it  be  alleged 
in  the  declaration,  that  she  was  there  with  the  intention,  on  the 
part  of  her  father  and  herself,  that  she  should  return  to  her 
father's  when  she  quitted  her  service,  unless  she  should  imme- 
diately go  into  another  service  (u).  In  a  case  where  it  appeared 
that  the  plaintiff's  daughter  having  been  married  eight  years,  and 
having  had  two  children,  and  having  then  separated  from  her 
husband  for  five  years,  during  which  the  husband  had  not  any 
access,  the  wife  having  returned  to  her  father's  house,  and  lived 
with  him,  and  acted  as  his  servant,  and  that  during  this  residence 
with  her  father  she  had  been  debauched  by  the  defendant  and 
had  had  a  child  by  him ;  it  was  held,  that  the  relation  of  master 
and  servant  might  and  did  exist,  and  that  in  the  absence  of  any 
interference  by  the  husband,  it  was  not  competent  to  the  defendant, 
a  wrongdoer,  to  set  up  the  rights  of  the  husband  as  an  answer  to 
the  action  (x).  The  right  to  bring  this  action  does  not  pass  to  the 
assignees  in  bankruptcy  (y). 

Pleading. — The  plea  of  Not  Guilty  does  not  put  the  plaintiff  to 
proof  of  the  service,  but  admits  it  {z). 

Money  cannot  be  paid  into  court  (stat.  15  &  16  Vict.  c.  76,  s.  70). 

Evidence. — The  daughter  or  servant  is  a  competent  witness  to 
prove  the  case. 

Witnesses  cannot  be  examined,  on  the  part  of  the  plaintiff,  as  to 
the  daughter's  general  character  for  chastity,  except  in  answer  to 
evidence  adduced  by  the  defendant  of  general  had  character. 
A  specific  breach  of  chastity  alleged  on  the  part  of  the  defendant 
will  not  afford  ground  for  such  examination  {a).  Nor  does  the 
mere  cross-examination  of  the  daughter,  to  show  that  she  had 
been  guilty  of  improper  conduct,  entitle  the  plaintiff  to  call  other 
witnesses  to  her  character  (6).  The  daughter  is  not  bound  to 
answer,  in  cross-examination,  whether  she  had  not  previously 
been  criminal  with  other  men  (c).  Neither  can  evidence  be  ad- 
mitted that  the  defendant  accomplished  the  seduction  by  means 
of  a  promise  of  marriage  {d). 

The  defendant  may  give  evidence  not  only  of  the  general  bad 
character  of  the  plaintiff's  daughter,  but  he  may  also  examine 

(t)  Eaqer  v.    Grimwood,    1    Ex.    61  ;  rence  v.  GibUns,  5  Q.  B.  297. 

16  L  J     Ex  236  {")  Samfidd  v.  Massey,  1  CampD.  460. 

(M)  Blaymin  v!  Ilale.%,  6  M.  &  "W.  .55.  (6)  Bodd  v.  Nmri^,  3  Campb   519. 

(a-)-  Har-pw  v.  LuffHn,  7  B.  &  C.  387.  (c)  Ihid.  ;  but  see  Bcde,  v.  RM,  1  C.  & 

(y)  Howard  v.  CrmetUr,  8  M.  &  W.  P.  100,  Pari,  J.       .„„,„„ 

gOl  ■^                                                '  (d)  Dodd  v.  iVorm,  3  Campb.  519. 

(s)  Eules  of  H.  T.  185-3,  r.  16 ;  Tor- 
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witnesses  to  prove  particular  acts  of  sexual  intercourse  between 
tb em  and  the  daughter;  this  evidence,  however,  does  not  go  to 
the  verdict,  but  only  in  mitigation  of  damages,  if  the  juiy  are 
satisfied  that  the  defendant  had  such  intercourse  with  the  plaintiff's 
daughter  as  caused  him  to  be  the  father  of  the  child  alleged  to 
have  been  gotten  by  him  (e).  The  defendant  cannot  give  evidence 
that  the  plaintiff's  daughter  has  talked  of  another  person  than  the 
defendant  as  the  father  of  her  child,  unless  she  has  been  first 
asked  in  cross-examination  whether  she  made  use  of  those  expres- 
sions (/). 

Of  the  Damages, 

Liberal  damages  are  usually  given  in  an  action  for  seduction,  and 
the  courts  are  disinclined  to  grant  new  trials  merely  on  the  ground 
of  excess  in  that  respect  (jg).  From  a  laudable  desire,  as  I  con- 
ceive, to  suppress  the  vice  of  seduction,  against  which  our  criminal 
code  has  not  provided  any  punishment,  many  eminent  judges  have 
thought  it  proper  to  direct  juries,  in  ascertaining  the  amount  of  the 
damages  in  this  action,  to  have  regard  not  merely  to  the  injury 
sustained  by  the  loss  of  service,  a  proper  compensation  for  which 
might  amount  to  a  few  pounds  only,  but  also  to  the  wounded  feel- 
ings of  the  parent  or  party  standing  in  loco  parentis.  In  Southern- 
wood V.  Mamsden,  Middlesex  Sittings,  after  H.  T.,  19th  Feb.  1805, 
which  was  an  action  by  a  custom-house  officer  against  a  cowkeeper 
for  the  seduction  of  the  plaintiff's  daughter,  per  quod  serviti/am 
amisit,  Lord  Ellenborough,  G.  J.,  in  explaining  the  nature  of  this 
action,  said  that  it  was  laid  as  a  trespass,  and  was  founded  on  the 
injury  done  to  the  father  by  the  loss  of  the  service  of  the  child ; 
this  was  necessary  to  let  in  the  case,  but  when  this  was  established, 
further  damages  might  he  conceded  for  the  loss  which  the  father 
sustained  by  being  deprived  of  the  society  and  comfort  of  his 
child,  and  by  the  dishonour  which  he  receives.  The  jury  gave 
300^.  damages.  Lord  Eldon,  C.  J.,  had  expressed  a  similar  opinion 
at  Bristol  Summer  Assizes,  1800,  in  the  case  of  Chambers  v.  Irwin, 
where  the  action  was  brought  by  an  aunt,  for  the  seduction  of  her 
niece,  against  the  defendant,  a  lieutenant  in  the  navy.  The  chief  jus- 
tice told  the  jury,  that,  in  calculating  the  quantum  of  damages,  they 
were  not  to  look  merely  to  the  loss  of  service,  which  might  amount 
only  to  a  few  pounds,  but  also  to  the  wounded  feelings  of  the  party. 
The  jury  gave  2001.  damages.  Froni  the  amount  of  the  damages 
in  the  preceding  cases,  it  will  be  observed  that  due  respect  was  paid 
by  the  jury  to  the  direction  of  the  judge.  It  may  be  remarked,  that 
although  this  practice  of  giving  damages  for  the  wounded  feeli/tigs 
of  the  party  can  scarcely  be  reconciled  with  the  strict  rule  of  law, 

(e)  Vemj  v.  Watkjns,  7  0.  &  P.  308,          (g)  Tullidge  v."  Wade,  3  Wils.  18  ;  Ed- 

Alderson,  B.  mondsm  v.  Maehell,  2  T.  E.  4;  Bennett 

if)  Carpenter  v.  Wall,  11   A.  &  E.       v.  Alkott,  2  T.  R.  166. 

803.  ' 
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which  entitles  a  person  to  recover  only  secundum  allegata  et  pro- 
bata ;  yet  when  the  nature  of  the  vice  of  seduction,  and  the  perni- 
cious consequences  which  result  from  it,  are  duly  considered,  few 
persons,  (however  anxious  they  may  be  that  the  boundaries  between 
civil  injuries  and  criminal  offences  should  be  preserved  as  distinct 
as  possible,)  will  regret  that  such  a  practice  has  been  adopted. 
Since  the  first  publication  of  the  preceding  remarks,  an  application 
was  made  to  the  court  to  set  aside  an  inquisition  on  the  ground  of 
excessive  damages  Qi),  where  the  plaintiff  had  declared  against  the 
defendant  for  the  seduction  of  his  adopted  daughter  and  servant, 
and  the  jury  had  given  lOOZ.  damages,  although  it  appeared  that 
the  only  pecuniary  damage  which  ||ie  party  had  sustained  was  the 
being  obliged  to  hire  another  servant  for  five  weeks  during  the 
lying-in.  The  plaintiff  had  been  a  Serjeant  in  a  regiment  of  the 
line,  and  the  servant  was  the  daughter  of  a  deceased  comrade, 
whom  the  plaintiff  had  adopted  and  maintained.  It  was  urged, 
that  she  could  only  be  considered  as  a  servant ;  and  a  case  was 
cited  as  having  been  tried,  before  Chambre,  J.,  at  Worcester,  where, 
upon  an  action  brought  by  a  father  for  the  seduction  of  his  natural 
daughter,  that  learned  judge  told  the  jury  they  must  consider  her 
merely  in  the  character  of  a  servant,  and  award  the  plaintiff  a  com- 
pensation for  the  loss  of  service  only.  The  court,  however,  in  the 
present  instance,  refused  the  application.  Lord  Ellenborough,  C.  J., 
observing,  that  the  courts  had  uniformly  expressed  their  reluctance 
to  disturb  the  verdict  in  this  action  merely  on  the  ground  of  ex- 
cessive damages,  and  referred  to  Edmonson  v.  Machell,  2  T.  R.  4, 
— that  it  was  a  case  sui  generis,  where,  in  estimating  the  damages, 
the  parental  damages,  and  the  feelings  of  those  who  stood  in  loco 
parentis,  had  always  been  taken  into  consideration ;  and  although 
it  was  difiicult  to  conceive  upon  what  legal  principles  the  damages 
could  be  extended  ultra  the  injury  arising  from  the  loss  of  service, 
yet  the  practice  was  now  inveterate,  and  could  not  be  shaken.  He 
added,  that  the  action  having  been  considered  in  Udmonson  v. 
Machell  to  extend  to  an  aunt,  as  one  standing  in  loco  parentis,  he 
thought  that  the  present  plaintiff,  who  had  adopted  and  bred  up 
the  daughter  of  a  friend  and  comrade  from  her  infancy,  seemed  to 
be  equally  entitled  to  maintain  the  action  on  account  of  the  loss  of 
service  to  him,  aggravated  by  the  injury  done  to  the  object  on 
whom  he  had  thus  placed  his  affection  (i). 

,    (h)  Jrwin  v.  Dearman,  11  East,  23.  (i)  11  East,  24,  25. 
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I.  In  what  Cases  an  Action  for  a  Nuisance  may  he 
Tnaintained. 

An  action  on  the  case  lies  for  a  nuisance  to  the  habitation  or 
land  of  another ;  as,  if  A.  build  a  house  so  as  to  hang  over  the  land 
of  B.,  whereby  the  rain  falls  upon  B.'s  land,  and  injures  it,  B.  may 
maintain  an  action  against  A.  for  this  nuisance  {a).  The  erection 
of  anythiag  offensive  so  near  the  house  of  another,  as  to  render  it 
useless  and  unfit  for  habitation,  e.  g.,  the  erection  of  a  swine  stye, 
lime-kiln  (&),  privy  (c),- smith's  forge  (d),  tobacco-mill  (e),  tallow- 
furnace  (/),  or  the  hke,  is  actionable.  In  the  case  of  offensive 
trades,  "  it  is  not  necessary  that  the  smells  should  be  unwholesome, 
it  is  enough  if  they  render  the  enjoyment  of  life  and  property  un- 
comfortable ''  (g),  but  the  law  does  not  regard  trifling  inconveni- 
ences, and  therefore  the  injury  to  be  actionable  must  be  such  as 
visibly  to  diminish  the  value  of  property  and  the  comfort  and  en- 
joyment of  it  (h).    "It  need  not  be  noxious  to  animal  or  vegetable 

{a)  PenruddocKs  case,  5  Eep.  100,  b.  ;      Kenyan,  C.  J.,  MS. 

2  KoU.  Abr.  140,  pi.  11.  (/)  Morley  v.  Pragnell,  Cro.  Car.  510. 

(V)  Aldred's  case,  9  Rep.  59,  a.  (g)  Per  Lord  Mansfield,  0.  J.,  R-  v. 

(e)  JoTKs  V.  Powell,  Hutt.  136.  White,  1  Burr.  337  ;  R.  v.  Neil,  2  C.  & 

(d)  Bradley  v.  QUI,  Lutw.  69.  P.  485,  ace 

(c)  Stycm  V.  Hukhimon,  London  Sit-          (h)  Tipping  v.  The  St.  Heleni  Smelt- 

tiBgs  after  M.  T.  40  Goo.  III.,  B.  R.,      img  Ccmipcmy,  4  B.  &  S.  616,  in  error. 
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life,  but  the  inconvenience  or  discomfort  must  go  to  the  extent  of 
seriously  and  materially  diminishing  the  ordinary  comforts  of  ex- 
istence to  the  occupiers  of  the  property.  The  question  is  :  Is  the 
inconvenience  to  be  considei-ed  in  fact  as  more  than  fanciful,  more 
than  one  of  mere  delicacy  or  fastidiousness,  or  an  inconvenience 
materially  interfering  with  the  ordinary  comfort  physically  of 
human  existence,  not  merely  according  to  elegant  or  dainty  modes 
and  habits  of  living,  but  according  to  plain  and  sober  and  simple 
notions  among  the  English  people  ? "    Per  Knight  Bruce,  L.  J.  (i). 

Whenever  a  man  carries  on  a  noxious,  though  lawful  trade,  as 
brick-making  upon  his  own  land,  so  that  taking  all  the  circumstances 
into  consideration,  it  amounts  to  ^nuisance  to  the  occupier  of  an 
adjoining  tenement,  an  action  will  lie,  and  it  is  no  answer  that  the 
trade  was  carried  on  in  a  proper  and  convenient  place,  and  was  a 
reasonable  use  of  the  land  (Ic).  The  principle  upon  which  the  rule 
of  law  proceeds  is,  sic  utere  tuo,  ut  alienum  non  Icedas  (I),  "  you 
must  so  enjoy  your  own  property  as  not  to  injure  that  of  another." 

To  an  action  of  nuisance  for  carrying  on  the  business  of  a  tallow- 
chandler  "in  a  messuage  adjoining  the  messuage  of  the  plaintiff,  it 
is  no  plea  that  the  defendant  was  possessed  of  his  messuage,  and 
the  business  was  carried  on  before  the  plaintiff  became  possessed 
of  the  adjoining  messuage  (m).  The  defendant  must  at  least  allege 
a  holding  and  exercise  of  the  trade  of  twenty  years'  dura- 
tion (n),  so  that  a  grant  may  be  presumed  from  the  neighbours. 
If  a  man  carry  on  a  noxious  trade  or  manufacture  in  a  place 
where  it  has  long  been  established,  and  from  the  manner  or  extent 
to  which  it  is  carried  en  there  is  an  increase  of  annoyance,  this  is 
actionable  (o).  The  fact  that  in  a  particular  neighbourhood 
noxious  trades  have  long  been  carried  on,  would  not  seem  per  se 
to  make  any  difference  in  the  case  of  a  person  commencing  a 
fresh  one,  and  such  a  person  would  primA  facie  be  liable  (jo).  But 
he  might,  if  he  could,  show  that  the  neighbourhood  was  so  bad, 
that  his  business  created  no  additional  annoyance  (r).  Nor  is  it 
any  answer  to  plead  that  the  nuisance  was  created  to  benefit  the 
public  (s) ;  or  to  show  that  the  public  benefit  more  than  counter- 
balanced the  public, — a  fortiori,  therefore,  the  individual, — in- 
jury (0- 

H)  Walters  Y.  Selfe,  4  De  G.  &  S,  322.  590. 

(k)  Bamford  v.  Twmley,  3  B.  &S.  66  ;  (o)  B.  v.  Walk,  M.  &  M.  281. 

31  L  J.,  Q.  B.  286  (in  error),  overruling  (p)  B.  v.  Ndl,  2  C.  &  P.  485,  per  Ah- 

Hole  V.  Barlow,  4  C.  B.  (N.  S.)  334  ;  St.  loU,  C.  J.      „     „     „    ,   ,     ^,    „    „ 

ffelens'  Smelting  Oompamy  v.  Tapping,  (r)  B.  v.  Nemlle,  Peakes  W.   P.   C. 

35  L.  J.,  Q.  B.  66  in  Dom.  Proo.  125. 

(I)  9  Kep  59.  W  Eteginbotham    v.    Eastern    Steam, 

(m)  Bliss  Y.  kail,  4  B.  N.  C.  183.  PacMt  Company,  8  C.  B.  337. 

(n)  Elliotson  v.  Feetlwrn,  2  B.  N.  C.  (<)  B.  v.  Ward,  4  A.  &  E.  35 
137.     See  Plight  v.  Thomas,  10  A.  &  E. 
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It  must  not,  however,  be  inferred  from  the  preceding  remarks, 
that  an  action  can  be  maintained  for  a  thing  done  merely  to  the 
inconvenience  of  another.     An  action  cannot  be  maintained  for 
the  reasonable  use  of  a  person's  right,  as  if  a  butcher,  brewer,  &c., 
use  his  trade  in  a  convenient  place,  although  it  may  be  to  the  an- 
noyance of  another  (u) ;  but  a  convenient  place  means  a  place 
where  a  nuisance  will  not  be  caused  to  another  (x).    The  building  a 
wall  which  merely  intercepts  the  prospect  of  another,  without  ob- 
structing the  light,  is  not  actionable  (y).   So  the  opening  a  window, 
whereby  the  privacy  of  a  neighbour  is  disturbed,  is  not  actionable ; 
the  only  remedy  in  this  case  is  to  build  on  the  adjoining  land, 
opposite  to  the  offensive  window  (z).     In  an  action  on  the  case 
against  defendant,  for  keeping  dogs  so  near  the  plaintiff's  dwelling- 
house  that  he  was  disturbed  in  the  enjoyment  thereof,  it  appeared 
in  evidence,  that  the  defendant  kept  six  or  seven  pointers  so  near 
the  plaintiff's  dwelling-house,  that  his  family  were  prevented  from 
sleeping  during  the  night,  and  were  very  much  disturbed  in  the 
day-time.   There  was  not  any  evidence  given  for  the  defendant ;  not- 
withstanding which  the  jury  found  a  verdict  for  him.    On  a  motion 
for  a  new  trial.  Lord  Kenyan,  C.  J.,  said, — "  I  know  it  is,  very  dis- 
agreeable to  have  such  neighbours,  but  we  cannot  grant  a  new 
trial.     Cases  certainly  of  this  nature  have  been  made  the  subject 
of  investigation  in  courts  of  justice;  I  remember  a  case  in  Peere 
Williams  (a),  '  where  the  plaintiff's  house  being  so  near  the  church, 
that  the  five  o'clock  morning  bell  disturbed  her  ;  the  plaintiff  came 
to  an  agreement  with  the  churchwardens,  that  she  should  erect  a 
cupola  and  a  clock,  and  in  consideration  thereof  the  five  o'clock  bell 
should  not  be  rung.  This  was  considered  as  a  good  agreement,  and  the 
Chancellor  decreed  an  injunction  to  stay  the  ringing  the  bell.'    If 
the  defendant  continues  the  nuisance,  and  you  think  it  advisable, 
you  may  bring  a  new  action."     Rule  refused  (6).     But  in  Soltau  v. 
De  Held,  2  Sim.  N.  S.  133,  an  injunction,  after  a  trial  and  verdict 
at  law,  was  granted  against  ringing  the  bells  of  a  Eoman  Cathohc 
church,  so  as  to  occasion  annoyance  and  disturbance,  amounting  to 
a  nuisance,  to  the  plaintiff,  who  resided  near. 

For  a  nuisance  in  a  public  highway  an  action  cannot  be  main- 
tained, unless  there  be  special  damage  (c),  i.  e.  a  particular  injury, 
beyond  that  which  affects  the  public  at  large.  But  the  grantee  of 
an  occupatio7i--waj  may  maintain  an  action  against  the  owner  of 
the  land  over  which  the  way  leads  for  obstructing  it,  without 

(tt)  Com.  Dig,  "Action  upon  the  case,  Blanc,  J.,  3  Campb.  82. 

Kuisance."  (o)  Martin  v.  NutUn,  2  P.  Wms.  268. 

(x)  Par  Williams,    J.,    Bamford    v.  (6)  Stred  v.  Titgwdl,  B.  R.,  M.  T.  41 

Turnley,  3  B.  &  S.  76.  Geo.  III.,  MS.  ',  Iveson  v.  Mowe,  1  Ld. 

iy)  Knowles  v.  Richardson,  1  Mod.  55 ;  Raym.  486. 

9  Rep.  58,  b.  (c)  1  Inst.  56,  a.  ;  Rosi  v.  Grwes,  5  M. 

(z)  Per  Eyre,  C.  J.,  ex  relatione  Le  k  G.  6^16. 


NUISANCE.  1071 

proving  special  damage,  although  it  appears  that  such   way  has 
been  used  by  the  public  for  twelve  years  and  upwards  (d). 

The  plaintiff  declared  that  he  was  entitled  to  certain  tithes,  and 
that  his  direct  way  to  caiTy  them  to  his  barn  was  through  a  certain 
highway  :  that  the  defendant  had  stopped  up  the  highway  by  a 
ditch  and  gate  ;  and  that  he  (the  plaintiff)  was  consequently  forced 
to  carry  his  tithes  by  a  longer  and  more  difficult  way.  It  was 
moved,  in  arrest  of  judgment,  that,  this  being  laid  in  a  common 
highway,  the  obstruction  was  a  common  nuisance,  and  that,  there- 
fore, the  action  would  not  lie  ;  but  it  was  resolved  by  the  court, 
that  the  action  was  maintainable  ;  for  they  said,  that  this  rule, 
"  that  the  action  will  not  lie  for  ihat  which  every  one  suffers," 
ought  not  to  be  taken  too  largely :  in  this  case  the  plaintiff  had 
sustained  a  particular  damage  ;  for  the  labour  and  pains  which  he 
was  forced  to  take  with  his  cattle  and  servants,  by  reason  of  the 
obstruction,  might  be  of  more  value  than  the  loss  of  a  horse, 
which  had  been  held  to  be  sufficient  damage  to  maintain  such 
action  (e).  Where  the  plaintiff  (/)  declared  that  he  was  navi- 
gating his  barges,  laden  with  goods,  along  a  public  navigable  creek, 
and  that  the  defendant  wrongfully  moored  a  barge  across,  and 
kept  the  same  so  moored,  and  thereby  obstructed  the  public  navi- 
gable creek,  and  prevented  the  plaintiff  from  navigating  his  barges, 
per  quod  the  plaintiff  was  obliged  to  convey  his  goods  a  great 
distance  overland,  and  was  put  to  trouble  and  expense  in  the  car- 
riage of  his  goods  overland;  it  was  held  that  this  was  sufficient 
special  damage,  for  which  an  action  upon  the  case  would  lie  (g). 
Where  there  is  direct  special  damage,  an  action  on  the  case  lies 
for  not  repairing,  as  well  as  for  a  nuisance  in  a  highway,  if  an 
individual  is  liable  to  repair  Qi) ;  but  otherwise,  where  the  county 
or  parish  is  to  repair  the  highway  (i). 

Where  the  defendant  had  placed  timber  upon  a  public  navigable 
river  (which  is  not  necessarily  a  nuisance  (k)),  in  such  a  manner  as 
to  prevent  the  customers  coming  to  the  plaintiff's  house ;  it  was 
held,  that  the  plaintiff  had  a  sufficient  cause  of  action,  whether 
the  obstruction  was  a  nuisance  to  the  highway  or  not  (l).  So 
where  the  plaintiff,  the  occupier  of  a  shop  in  a  public  street, 
had  suffered  loss  in  his  business,  in  consequence  of  passengers 
having  been  diverted  from  the  thoroughfare  by  defendant's  con- 
tinuing an  authorized  obstruction  across  it  an  unreasonable 
time  (m).  But  this  case  seems  to  be  overruled  by  the  case  of 
EicJcet  V.  The  Metropolitan  Railway,  L.  R  2  H.  of  L.  175,  on  the 
ground  that  the  damage  was  too  remote.    Where  the  plaintiff  was 

(d)  A  lien  v.  Ormond,  8  East,  i.  (i)  Russell  v.  Mm  of  Devon,  2  T.  R. 

.   {«)  Hrni  Y.  Bassett,  T.  Jones,  156.  671. 

(/)  Chichester  v.  Lethbridge,  Willes,  {k)  R.  v.  Belts,  16  Q.  B.  1022. 

73^  (I)  Rose  T.  Groves,  5  M.  &  G.  613. 

\g)  Rose  v.  Miles,  4  M.  &  S.  101.  (m)  Wilkesv.  Hungerford Market  Com- 

(A)  1  Inst.  66,  a.,  n.  (2),  Hargr.  edit.  pcmy,  2  B.  N.  C.  281. 
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delayed  four  hours  by  an  obstruction  in  a  highway,  and  thereby 
prevented  from  performing  the  same  journey  so  often  in  a  day  as 
he  otherwise  could  (n).  But  where  the  plaintiff  proved  no  damage 
peculiar  to  himself  beyond  being  delayed  on  several  occasions  in 
passing  along  it,  and  being  obliged,  in  common  with  every  one  else 
who  attempted  to  use  it,  either  to  pursue  his  journey  by  a  less 
direct  road  or  else  to  remove  the  obstruction  ;  it  was  held  that  he 
was  not  entitled  to  maintain  the  action  (o). 

Although  where  one  possessed  of  land  abutting  on  a  public  foot- 
way makes  an  excavation  on  it,  immediately  adjoining  the  public 
way,  and  which  he  leaves  unfenced,  is  liable  for  injuries  sustained 
by  a  passenger  falling  into  such  excavation  (p),  yet  he  is  not  liable 
if  such  excavation  be  made  at  some  distance  from  the  way  (q). 

Of  the  Right  to  the  Use  of  Light. 

If  the  owner  of  the  adjacent  land  erects  a  building  so  near  the 
house  of  the  plaintiff  as  to  prevent  the  air  and  light  from  entering 
and  coming  through  the  plaintiff's  windows  an  action  will  He. 
Formerly  it  was  held,  that  a  party  could  not  maintain  an  action 
for  an  obstruction  of  lights  unless  he  had  gained  a  right  in  the 
lights  by  prescription  (r)  ;  and  in  conformity  with  this  rule,  it  was 
usual  to  state  in  the  declaration  that  the  house  was  an  ancient 
house,  wherein  were  ancient  windows,  through  which  the  light  had 
entered,  and  had  been  used  to  enter,  from  time  immemorial  (s). 
But  afterwards  it  was  held,  that  upon  evidence  of  an  adverse 
enjoyment  of  lights  for  twenty  years  or  upwards,  unexplained,  a 
jury  might  be  directed  to  presume  a  right  by  grant  or  otherwise, 
even  though  no  lights  had  existed  there  before  the  commencement 
of  the  twenty  years.  But  if  the  period  of  enjoyment  fell  short  of 
twenty  years,  then  other  circumstances  than  the  mere  length  of 
time  must  have  been  brought  in  aid  in  order  to  raise  the  presump- 
tion of  the  plaintiff's  right  (t). 

The  third  section  of  the  Prescription  Act  (2  &  3  W.  IV.  c.  71), 
enacts  : — "  That  when  the  access  and  use  of  lights  to  and  for  any 
dwelling-house,  workshop,  or  other  building  shall  have  been 
actually  enjoyed  therewith  for  the  full  period  of  twenty  years 
without  interruption  (u),  the  right  thereto  shall  be  deemed  absolute 
and  indefeasible,  any  local  use  or  custom  to  the  contrary  notwith- 
standing (x),  unless  it  shall  appear  that  the  same  was  enjoyed  by 

,  (n)  Greasly  v.  Codling,  2  Bingh.  263.  Case,  pi.  17. 

(o)  Winterlottom  v.  Lord  Derby',  L.  E.  (<)  2  Wms.  Saund.  175,  a. 

2,  Ex.  317.     See  Beckett  v.  The  M-idland  (u)  As  to  the  distinction  'between  in- 

Bailway,  L.  E.  3  C.  P.  82,  where  the  terruptiou  and  mere  discontinuance  of 

oases  on  this  subject  are  reviewed.  user,  see  p.  385. 

(i?)  Barnes  T.  Ward,  9  C.  B.  392.  ;a;)  The  custom  of  London,  for  instance,- 

(?)  Bardcastle  v.  The  South  Yorkshire  by  which  every  citizen  might  build  upon 

Railway,  28  L.  J.,  Ex.  139.  an  ancient  foundation  a  house  as  high  as 

(r)  Eowry  v.  Pope,  Cro.  Eliz.  118.  he  pleased.  Truacottr.  Mercha/nt  Taylors' 

(s)  See  Co.  Ent..  tit.   Action  sur  le  Company,  11  Ex.  855. 
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some  consent  or  agreement  expressly  given  for  that  purpose  by 
deed  or  writing."  The  right,  therefore,  to  what  is  called  "  an 
ancient  light,"  is  now  a  matter  of  positive  enactment,  and  is  not 
vested  on  any  presumption  of  grant  or  fiction  of  a  licence  having 
been  obtained  from  the  adjoining  proprietor.  Written  consent  or 
agreement  may  be  used  for  the  purpose  of  accounting  for  the  en- 
joyment of  the  servitude,  and  thereby  preventing  the  title  which 
would  otherwise  arise  from  uninterrupted  user  or  possession  during 
the  requisite  period.  After  an  enjoyment  of  an  access  of  light  for 
20  years  without  interruption,  the  right  is  declared  by  the  statute 
to  be  absolute  and  indefeasible.  It  would  seem,  therefore,  that  it 
cannot  be  lost  or  defeated  by  a  subgequent  .temporary  intermission 
of  enjoyment  not  amounting  to  abandonment.  Moreover  this 
absolute  and  indefeasible  right  which  is  the  creation  of  the  statute 
is  not  subjected  to  any  condition  or  qualification,  nor  is  it  made 
liable  to  be  affected  or  prejudiced  by  any  attempt  to  extend  the 
access  or  use  of  light  beyond  that  which,  having  been  enjoyed 
during  the  prescribed  period,  is  declared  to  be  not  liable  to  be 
defeated.  Hence  if  A.  has  acquired  the  right  to  access  of  light 
to  a  window  and  then  opens  numerous  other  windows  overlooking 
B.'s  land,  the  latter  cannot  shut  out  the  light  to  the  new  win- 
dows if  he  cannot  do  so  without  obstructing  the  access  of  light  to 
the  original  window  (y).  Actual  enjoyment  of  light  under  a  verbal 
permission  from  a  person  having  a  right  to  obstruct  is  sufficient, 
the  words  "claiming  right  thereto"  being  omitted  in  the  3rd 
section  (z).  Nor  is  payment  of  rent,  under  a  verbal  agreement,  for 
the  use  of  the  light  an  interruption  within  the  section  (a).  It  was 
held  by  the  Exchequer,  in  a  considered  judgment  delivered  by 
Parke,  B.,  that  the  3rd  section  converts  into  a  right  such  an  enjoy- 
ment only  of  access  of  light  over  adjoining  land  as  has  been 
enjoyed  as  an  easement,  distinct  from  the  enjoyment  of  the  land 
itself;  if,  therefore,  the  dominant  and  servient  tenement  be  during 
the  prescribed  time  in  the  occupation  of  the  same  person  no  right 
is  acquired  (&).  This  would  seem,  however,  to  be  open  to  some 
doubt,  since,  the  decision  in  Jones  v.  Tapling. 

It  is  well  established  by  the  decided  cases,  that  where  the  same 
person  possesses  a  house  having  the  actual  use  and  enjoyment  of 
certain  lights,  and  also  possesses  the  adjoining  land,  and  sells  the 
house  to  another  person,  although  the  lights  be  new,  he  cannot, 
nor  can  any  one  who  claims  under  him,  build  upon  the  adjoining 
land  so  as  to  obstructor  interrupt  the  enjoyment  of  those  lights, 
for  no  man  shall  derogate  from  his  own  grant  (c).     Total  privation 

{y)  Tapling  r.  Jones,  20  C.  B.  (N.  S.)  (a)  The  Plasterers'  Company  v.  The 

166  ;  34  L.  J.,  342  C.  P.,  in  Dom.  Proc.  ;  Parish  Clerks'  Company,  6  Ex.  630. 

overruling  Renshaw  v.  Bean,   18  Q.  B.  (V)  Harlridge  v.  Warwick,  3  Ex.  552. 

112  ;  and  Hutchinson  v.  Copestake,  9  C.  (c)  Per  Tindal,  C.  J.,  Swansborough  v. 

B.  (N.  S.)  863.  Coventry,  9  Bingh.  309.     See  Blanchard 

(«)  Mayor  of  Zondon  v.  The  Pewterers'  v.  Bridges,  4  A.  &  E.  192. 
Company,  2  M.  &  Eob.  409. 
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of  light  is  not  necessary  to  sustain  the  action.  If  the  plaintiff  can 
prove  that,  by  reason  of  the  obstruction,  he  cannot  enjoy  the  light 
in  so  free  and  ample  a  manner  as  he  did  before,  it  will  be  suffi- 
cient (c?).  If  an  ancient  window  be  enlarged,  the  owner  of  the 
adjoining  land  cannot  lawfully  obstruct  the  passage  of  light  to  any 
part  of  the  space  occupied  by  the  ancient  window,  although  a 
greater  portion  of  light  be  admitted  through  the  unobstructed  part 
of  the  enlarged  window,  than  was  anciently  enjoyed  (e). 

By  sect.  4  of  the  Prescription  Act — "  Each  of  the  respective 
periods  of  years  hereinbefore  mentioned  (/)  shall  be  deemed  and 
taken  to  be  the  period  next  before  some  suit  or  action  wherein  the 
claim  or  matter  shall  have  been  brought  into  question  (gr),  and  no 
act  or  other  matter  shall  be  deemed  to  be  an  interruption  within 
the  meaning  of  this  statute,  unless  the  same  shall  have  been  sub- 
mitted to,  or  acquiesced  in,  for  one  year  after  the  party  interrupted 
shall  have  had,  or  shall  have,  notice  thereof,  and  of  the  person 
making  or  authorizing  the  same  to  be  made." 

The  clause,  requiring  that  the  inteiTuption  to  bar  a  prescriptive 
title  shall  have  been  acquiesced  in  for  more  than  a  year,  is  not 
limited  to  obstructions  preceded  and  followed  by  portions  of  the 
twenty  years,  but  applies  also  to  obstructions  ending  with  that 
period.  Where  A.  had  the  free  access  of  light  and  air  through  a 
window  of  his  house  for  nineteen  years  and  330  days,  and  B.  then 
raised  a  wall  which  obstructed  the  light,  and  the  obstruction  was 
submitted  to  for  thirty-five  days,  when  A.  commenced  an  action, 
it  was  held,  that  the  right  of  action  was  complete ;  and  that  the 
twenty  years'  enjoyment  was  to  be  reckoned  from  the  commence- 
ment of  the  enjoyment  to  the  time  of  bringing  the  action  Qi). 

The  statute  says,  that  a  person  is  entitled  to  the  access  and  use 
of  light,  if  his  enjoyment  commenced  twenty  years  next  before  the 
bringing  of  an  action  in  which  the  right  is  contested  (provided 
such  enjoyment  has  not  at  any  time  been  interrupted,  and  the 
interruption  acquiesced  in  for  a  year)  :  it  does  not  say  that  a  person 
is  disentitled,  if  he  has  ')iot  enjoyed  such  access,  and  use  for  that 
period.  A  right  to  light  by  immemorial  prescription  may  be  lost 
by  abandonment.  "  The  right  is  acquired  by  mere  occupancy,  and 
ought  to  cease  when  the  person  who  so  acquired  it  discontinued 
the  occupancy.  If  the  party  who  has  acquired  the  right  once 
ceases  to  make  use  of  the  light  and  air,  which  he  has  appro- 
priated to  his  own  use,  without  showing  any  intention  to  resume 
the  enjoyment,  he  must  be  taken  to  have  abandoned  the  right  (i), 

id)  Cott&rM  V.  Griffiths,  4  Esp.   69  ;  (g)  See  ante,  p.  ■  384. 

ClarU  T.  Clarice,  1  L.  E.,  Ch.  App.  21 ;  (h)  Flight  v.  Thomas,  8  CI.  &  F.  231 ; 

Yates  V.  Jack,  1  L.  R.,  Ch.  App.  299.  S.  G.  (in  Exch.  Cham.)  11  A.  &  E.  088. 

(e)  Chandler  v.  Thompson,  3  Campb.  .  (i)  Moore  v.  Sawson,  3  B.  &  C.  322, 

80.  per  Liitledale,  J.,  Stokoe  v.  Singers,  26  L. 

(/)  See   Glaytcm   v.    Corby,  2  Q.   B.  J.,  Q.  B.  257. 
813,  post,  p.  1079. 
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e.  g.,  if  lie  erect  a  blank  wall  where  the  ancient  windows  were. 
Such  right  may  therefore  be  lost  in  a  much  less  period  than  twenty 
years,  Moore  r.  JRawson  ;  and  on  the  other  hand  viay  be  preserved 
for  a  much  longer  period  (k) ;  and  the  question  of  intention  is  for 
the  juiy  (l). 

Of  the  Bight  to  the  Use  of  Water. 

"  The  right  to  the  use  of  water  rests  on  clear  and  settled  prin- 
ciples. Primd  facie,  the  proprietor  of  each  bank  of  a  stream  is  the 
proprietor  of  half  the  land  covered  by  the  stream,  but  there  is  no 
property  in  the  water.  Every  proprietor  has  an  equal  right  to  use 
the  water  which  flows  in  the  stream,  and  consequently  no  proprietor 
can  have  the  right  to  use  the  water  to  the  prejudice  of  any  other 
proprietor.  Without  the  consent  of  the  other  proprietors,  who 
may  be  affected  by  his  operations,  no  proprietor  can  either  dinainish 
the  quantity  of  water  which  would  otherwise  descend  to  the  pro- 
prietors below,  nor  throw  the  water  back  upon  the  proprietors 
above.  Every  proprietor  who  claims  a  right  either  to  throw  the 
water  back  above,  or  to  diminish  the  quantity  of  water  which  is  to 
descend  below,  must,  in  order  to  maintain  his  claim,  either  prove 
an  actual  grant  or  licence  from  the  proprietors  affected  by  his 
operations,  or  must  prove  an  uninterrupted  enjoyment  of  twenty 
years  (m).  When  it  is  said  that  a  riparian  proprietor  may  not 
diminish  the  quantity  of  water  that  would  otherwise  descend  to  the 
proprietor  below,  this  is  not  to  be  taken  in  its  literal  sense,  as  he 
has  a  right  to  a  reasonable  use  of  the  water  for  his  domestic  pur- 
poses and  for  his  cattle,  without  regard  to  its  causing  a  deficiency 
to  the  proprietor  below  ;  and,  further,  he  has  a  right  to  the  use  of 
it  for  any  purpose,  or  what  may  be  deemed  the  extraordinary  use 
of  it,  as  for  irrigation,  provided  that  he  does  not  thereby  interfere 
with  the  rights  of  other  proprietors  (n).  "  Every  proprietor  of  land 
on  the  banks  of  a  natural  stream  has  a  right  to  the  use  of  the  water, 
provided  he  so  uses  it  as  not  to  work  any  material  injury  to  the 
right  of  the  proprietors  above  or  below  him  in  the  stream,"  per 

{k)  See  Ward  v.   Ward,  7  Ex.    838  ;  natural  stream  belongs  of  right  to  the 

e.  g.,  if  a  man  were  to  pull  down  a  house  proprietors  of  the  adjoining  land.    There 

with  ancient  lights,  and  commence  to  re-  seems  to  be  some  doubt  thrown  upon 

build  it,  but  in  consequence  of  litigation  this  definition,  see  Lord  v.  Commissioners 

or  otherwise,   the  progress  of   the  re-  of  Sydney,'  12  Moore  P.   C.   Cas.   496. 

building  were  stopped  for  many  years.  There  has  been  no  case  which  has  ex- 

(l)  See  Lmell  v.  Smith,  3  C.  B.,  N.  S.  pressly  turned  upon  the  fact  of  the  bed 

J20.  of  a  river  belonging  to  one  person,  and 

(to)  Per  Leach,  V.   C,  in  Wright  y.  the  soil  of  the  adjoining  land  to  another. 

Howard  1  Sim.  &  Stu.  190,  adopted  by  It  is  asserted  by  some,    that  riparian 

Lord  Tenterden,  C.  J.,  in  Mason  v.  Mill.  rights  depend  solely  upon  the  right  to 

It  will  be  observed  that  it  is  laid  down  the  soil  of  the  bed  of  the  river, 
in  Chasew,ore  v.  Richards,   7  H.  of  L.  (w)  Miner  v.  OOmour,  12  Moo.  P.  C. 

Cas.    349,    and   nearly  all  the  modern  C.  156  ;  Wood  v.  Waud,.  3  Ex.  748. 
cases,  that  the  right  of  the  water  of  a 
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Tindcd,  G.  J.  (o).  The  proprietor  of  land  contiguous  to  a  stream 
may,  as  soon  as  he  is  injured  by  the  diversion  of  the  water  from  its 
natural  course,  maintain  an  action  against  the  party  so  divertmg 
it;  and  it  is  no  answer  to  the  action,  that  the  defendant  first 
appropriated  the  water  to  his  own  use,  unless  he  has  had  twenty 
years'  undisturbed  enjoyment  of  it  in  the  altered  course  (jo) ;  for 
flowing  water  is  pubUci  juris,  not  in  the  sense  that  it  is  a  bonum 
vacatis,  to  which  the  first  occupant  may  acquire  an  exclusive  right, 
but  in  this  sense  only,  that  all  may  reasonably  use  it  who  have  a 
right  of  access  to  it,  that  none  can  have  any  property  in  the  water 
itself,  except  in  the  particular  portion  which  he  may  choose  to 
abstract  from  the  stream,  and  take  into  his  possession,  and  that 
during  the  time  of  his  possession  only  (g). 

By  usage  a  riparian  proprietor  may  acquire  a  right  to  use  the 
water  in  a  manner  not  justified  by  his  natural  right,  but  such 
acquired  right  has  no  operation  against  the  natural  rights, of  a 
landowner  higher  up  the  stream',  unless  the  user  by  which  it  was 
acquired  affects  the  use  which  such  landowner  has  made  of  the 
stream,  or  his  power  to  use  it,  so  as  to  raise  the  presumption  of  a 
grant,  and  so  render  the  tenement  above  a  servient  tenement  (r). 
A  right  to  a  watercourse  is  not  destroyed  by  the  owner  altering 
the  course  of  the  stream;  and  the  owner  may  establish  his  claim, 
notwithstanding  an  interruption  within  twenty  years  of  action 
brought  (s).  A  right  to  the  use  of  water  flowing  in  a  stream,  and 
publici  juris,  becomes  private  by  appropriation,  but  may  become 
again  pubUci  juris  by  relinquishment  (tt).  It  is  not  necessary  to 
prove  special  damage ;  an  injury  to  the  right  only  is  sufficient  (w). 
An  encroachment  upon  the  bed  of  a  running  stream  even,  though 
it  has  not  been  found  that  immediate  damage  has  been  sustained, 
or  is  likely  to  be  sustained,  is  an  obstruction  constituting  an  injury, 
which  other  riparian  proprietors  have  a  right  to  have  removed  and 
for  which  an  action  lies  (x).  The  occupier  of  a  mill,  built  on  the 
site  of  an  old  mill,  which  has  existed  for  forty  years,  may  maintain 
an  action  for  forcing  back  water,  and  injuring  his  mill,  although 
he  has  not  enjoyed  the  mill  precisely  in  the  same  state  for  twenty 
years ;  and  it  is  no  defence  to  such  an  action  that  he  has  within  a 
few  years  erected  in  his  mill  a  wheel  of  different  dimensions,  but 
requiring  less  water  than  the  old  one  (y). 

(o)  Sampson  v.  Hoddlnott.     It  ia  im-  (q)  Enribrey  v.  Owen,  6  Ex.  353. 

possible  to  define  precisely  'the  limits  (r)  Sampson  v.  Boddinott,  C.  B.  (N. 

which  separate  tlie  reasonable  and  per-  S.)  611. 

mitted  use  of  the  stream  from  its  wi'ong-  (s)  Hall  v.  Swift,  i  B.  N.  0.  381. 

ful  application,  per  Pa/rke,  B. ,  Emhrey  v.  (t)  Liggins  v.  Inge,  7  Bingh.  682.    See 

Owen.      In  the  case  of  abstraction,   a  Moore  v.  Saioson,  3  B.  &  C.  322. 
diminution  of  one  fifth  has  been  held  to  (u)  Wood  v.  Waitd,  3  Ex.  748. 

give  a  cause  of  action.     Wood  v.  Waud.  (x)  Bichett  v.  Morris,  L.  R  1  Scotch 

(p)  Mason  v.  Hill,  3  B.  &  Ad.  804.  App.  6. 
See  6  B.  &  Ad.  1,  S.  0.  ;   Dudden  v.  (j/)  Saunders  v.  Newman,  1  B.  &  Aid. 

Oua/rdians  of  Glutton  Union,  1  H.  &  N.  258.     See  Rochdale  Comal  Company  v. 

627.  Eadcliff,  18  Q.  B.  287. 
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One  riparian  proprietor  may  not  disturb  the  natural  flow  of  a 
stream,  as  by  detaining  the  water  so  as  to  injure  another  pro- 
prietor (z),  and  the  right  to^^have  a  stream  in  its  natural  state 
extends  to  its  quality  as  well  as  its  quantity,  and  its  pollution  is  a 
cause  of  action  (a). 

With  respect  to  artificial  watercourses,  such  as  canals,  mill-leets, 
ditches,  &c.,  similar  rights  may  in  some  cases  be  acquired.  "  The 
proposition  that  a  watercourse  of  whatever  antiquity,  and  in  what- 
ever degree  enjoyed  by  numerous  persons,  cannot  be  enjoyed  so  as 
to  confer  a  right  to  the  use  of  the  water,  if  proved  to  have  been 
originally  artificial,  is  quite  indefensible  "  (&).  But  where  from  the 
nature  of  the  case  it  is  obvious  that»the  enjoyment  of  the  water- 
course depends  upon  temporary  circumstances,  and  is  not  of  a  per- 
manent character,  as  in  the  case  of  a  mine  adit  (c),  or  the  outfall 
of  a  drain  (d),  no  such  right'  is  obtained,  either  by  presumption 
of  a  grant,  or  under  the  2  &  3  Will.  IV.  c.  71.  No  action  therefore 
lies  in  such  a  case  for  the  diversion  of  the  water,  against  a  party 
through  whose  land  it  passes  before  it  reaches  the  plaintiff's  land, 
though  an  action  would,  lie  against  such  a  person  for  its  pollu- 
tion (e). 

With  regard  to  the  right  to  the  enjoyment  of  a  subterranean,, 
spring,  or  of  a  well,  supplied  by  such  spring,  "We  think,"  said 
Tindal,  C.  J.,  in  Acton  v.  Blundell  {f),  "that  the  case  is  not  to 
be  governed  by  the  law  which  applies  to  rivers  and  flowing  streams^ 
but  that  it  rather  falls  within  that  principle,  which  gives  to  the 
owner  of  the  soil  all  that  lies  beneath  his  surface ;  that  the  land 
immediately  below  is  his  property,  whether  it  is  solid  rock  or 
porous  ground,  or  veinous  earth,  or  part  soil,  part  water  ;  that  the 
person  who  owns  the  surface  may  dig  therein,  and  apply  all  that  is 
there  found  to  his  own  purposes,  at  his  free  will  and  pleasure; 
and  that  if,  in  the  exercise  of  such  right,  he  intercepts  or  drains  off 
the  water  collected  from  underground  springs  in  his  neighbour's 
well,  this  inconvenience  to  his  neighbour  falls  within  the  descrip- 
tion'of  damnum  absque  injurid,  which  cannot  become  the  ground 
of  action." 

In  Bickinsony.The  Grand  Junction  Canal  Company  (g),  it  was 
held,  that  the  plaintiff,  the  proprietor  of  ancient  mills  on  the  river 
Gade,  was  entitled  to  maintain  an  action  against  the  defendants ; 
who  had,  by  sinking  a  well  on  their  own  land  and  by  means  of  a 

(2)  Sampson  v.  Jloddinott,  1  C.  B.  (N.  i?)'^oody.  Waud    S  Exch.  748,  in 

g  ^  ^j^-j^     ^  which  case  the  plamtm  had  enjoyed  the 

(a)  Mason  v.  Bill,  5  B.  &  Ad.  19.  water  flowing  from  a  colliery  for  sixty 

6    Per  Lord  BenTnan,  C.  J. ,  Magor  v.  years.     See  WAaley  v  Laing  2  H.  &  N. 

Chadwick,  11  A.  &  E.  571.     See  Beaston.  476  ;  27  L.  J.  Ex    422,  and  Gaved  y. 

V   Wmte   5  E   &  B.  986.  Martyn,  19  0.  B.  732. 

^"S  iS«  V.    Oell,    5  M.    &  W.  [f^\^l^-^^,y-  '''■ 

(d)  Oreatrex  v.  Hayward,  8  Ex.  291. 

VOL.  II.  ^ 
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pumping  engine,  abstracted  water,  which  would  in  its  natural 
course,  whether  by  an  underground  watercourse,  or  by  percolating 
through  the  strata,  have  flowed  or  percolated  into  a  tributary  of  the 
above-mentioned  river,  and  so  eventually  have  reached  the  plain- 
tiff's mills.  That  case,  however,  so  far  as  it  depends  on  the  above 
ground,  except  so  far  as  it  applies' to  subterranean  water  flowing 
in  a  defined  natural  channel,  must  be  considered  as  over-niled  by 
Chasemore  v.  Richards,  7  H.  of  L.  Gas.  349,  where  the  House  of 
Lords  held,  affirming  the  judgment  of  the  Exchequer  Chamber, 
that  the  owner  of  an  ancient  mill  on  the  banks  of  a  river,  cannot 
maintain  an  action  against  a  landowner  who  sinks  a  deep  well  on 
his  own  land,  and  by  pumps  and  steam-engines  diverts  the  under- 
ground water  which  would  otherwise  have  percolated  the  soil  and 
flowed  to  the  plaintifi"s  mill.  And  the  same  rule  applies  to  surface 
water,  flowing  over  a  person's  land  in  no  definite  channel,  although 
the  landowner,  by  appropriating  the  water,  thereby  prevents  it  from 
reaching  a  watercourse  which  it  previously  supplied  Qi). 

Water  rights  cannot  be  dealt  with  in  gross  and  assigned,  unless  in 
conjunction  with  land  abutting  on  the  stream  (*). 

By  2  &  3  Will.  IV.  c.  71,  s.  2,— No  claim  which  may  be  lawfully 
made  at  the  common  law,  by  custom,  prescription,  or  grant,  to  any 
way  (k),  or  other  easement,  "or  to  any  watercourse  or  the  use 
of  any  water,"  &c.,  when  such  way,  &c.  shall  have  been  actually  en- 
joyed by  any  person  claiming  right  thereto  without  interruption  (I), 
for  the  full  period  of  twenty  years  (m),  shall  be  defeated  by  show- 
ing only  that  such  way,  &c.,  was  first  enjoyed  at  any  time  prior  to 
such  period ;  but  such  claim  may  be  defeated  in  any  other  way  by 
which  the  same  is  now  liable  to  be  defeated  (n) ;  and  where  such 
way,  &c.,  shall  have  been  so  enjoyed  as  aforesaid  for  the  full  period 
of  forty  years,  the  right  thereto  shall  be  deemed  absolute  and  in- 
defeasible, unless  it  shall  appear  that  the  same  was  enjoyed  by 
some  consent  or  agreement  expressly  given  or  made  for  that  pur- 
pose, by  deed  or  writing  (o). 

A  claim  by  the  owner  of  a  copper  mine  to  let  off  the  water  fi-om 
his  mine,  impregnated  with  metallic  substances,  into  a  watercourse 
upon  the  land  of  another,  is  a  claim  to  a  watercourse  within  the 
above  section  (p).    And  so  is  a  claim  to  throw  stones,  rubble,  and 

(h)  Broadbentv.Bamsboiham,  11 'Exch.  the  twenty  years,  or  of  tlie  absence  or 

602.    And  see  Smith  v.  Xmrick,  7  C.  B.  ignorance   of   the  parties  interested  in 

515,  as  to  flooding  adjoining  mines.  opposing  the  claim,  and  their  agents, 

(i)  Stockport  Waterworks  Company  y.  during  the  whole  time  that  it  was  exer- 

Potter,  3  H.  &  C.  300.     See  Nuttall  v.  cised."    Per  Cur.,  Bright  v.  Walker,  1 

Bracewell,  2  L.  E.,  Ex.  1.  C.  M.  k  R.  219. 

(k)  Seej?os«,  p.  1080.  (o)  i.  e.,  before  the  forty  years  com- 

(I)  See  amte,  p.  385.  menced,  because  a  parol  licence  imthin 

(m)  See  amte,  p.  384.  that  period  is  sufiicient,   as  disproving 

(n)  e.  g.,  " by  proof  of  a  grant,  or  of  a  an  enjoyment  "as  of  right."     Tickle  T. 

licence,  parol  or  written,  for  a  limited  Brown,  4  A.  &  E.  369. 

period,  comprising  the  whole  or  part  of  (p)  Wright  v.  Williams,  1  M.  &  W.  It 
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the  refuse  of  a  tin  mine  into  a  running  stream  (q).  But  the 
right  to  the  passage  of  air  (as  for  a  windmill),  is  not  a  right  to  an 
easement  within  the  above  section  (r). 

Enjoyment  by  persons  "  claiming  right "  under  the  above  section 
(or  "as  of  right"  in  section  5),  means  an  enjoyment  had,  not 
secretly  or  by  stealth,  or  by  tacit  sufferance,  or  by  permission  asked 
from  time  to  time,  on  each  occasion,  or  even  on  many  occasions, 
■  of  using  it ;  but  an  enjoyment  had  openly,  notoriously,  without 
particular  leave  at  the  time,  by  a  person  claiming  to  use,  without 
danger  of  being  treated  as  a  trespasser,  as  a  matter  of  right, 
whether  the  right  so  claimed  be  strictly  legal  as  by  prescription 
and  adverse  user,  or  by  deed,  or  whtther,  though  not  strictly  legal, 
yet  it  be  lawful  to  the  extent  of  excusing  a  trespass  (s).  The  right 
must  also  be  such  as  could,  previously  to  the  statute,  have  been  in- 
ferred to  exist  by  custom,  prescription,  or  non-existing  grant.  "The 
act  does  not  alter  the  nature  of  the  right  necessary  to  give  a  legal 
title :"  and  facts,  showing  that  the  right  claimed  is  not  such  a  one, 
may  be  replied  to  a  plea  of  prescription  under  the  statute  (t). 

The  enjoyment  of  an  easement  under  the  foregoing  section 
means  a  continuous  enjoyment,  as  of  rigid,  of  the  easement,  as  an 
easement,  without  interruption  acquiesced  in  for  a  year.  It  is 
therefore  defeated  by  unity  of  possession  during  all  or  part  of  the 
twenty  years  (u) ;  and  evidence  of  unity  of  possession  may  be 
given  under  a  traverse  of  the  enjoyment,  because  it  disproves  en- 
joyment as  of  right  (x).  Unity  of  possession  merely  suspends  a 
prescriptive  easement ;  there  must  be  an  unity  of  ownership 
to  destroy  it  (y).  Where  a  party  became  seised  in  fee  of  one  set 
of  premises,  and  possessed  of  a  chattel  interest  in  another,  the 
owner  of  which  latter  had  previously  enjoyed  an  easement  in  the 
former ;  it  was  held,  that  such  unity  of  possession  of  the  land  a 
qud  and  in  qud  the  easement  existed,  would  operate  only  to 
suspend,  and  not  to  extinguish  the  easement  (z). 

The  principle  upon  which  prescription  rests  cannot  be  applied 
to  underground  streams  ;  "  it  has  not  been  with  the  permission  of 
the  proprietor  of  the  land  that  the  streams  have  flowed  into  the 
river  for  twenty  years,  '  qui  non  prohibit  quod  prohibere  potest 
assentire  videtur.'  But  how  could  he  prevent  it?"  per  Lord 
Wensleydale  (a). 

By  sect.  8, — AVTien  any  land  or  water,  upon,  over,  or  from  which 
any  way  or  other  watercourse  or  use  of  water  shall  be  enjoyed, 
shall  be  held  under  any  term  of  life,  or  for  years,  exceeding  three, 

(q)  Carlym  v.  Lovering,  1  H.  &  N.  (x)  Clayton  v.  Corby,  2  Q.  B.  81.3. 

yg^  (y)  Per  Bayley,    B.,   in   Canham  v. 

(r)  Webb  v.  Bird,  13  C.  B.  841.  FisJc,  2  C.  &  J.  126. 

(s)  Tickle  v.  Brown,  4  A.  &  E.  369.  (2)  Thomas  r.  Thomas,  2  C.  M.  &  E. 

(0  Kinlock  v.  Neville,  6  M.  &  "W.  795.  34. 

(tt)  Onley  v.   Gardiner,   4  M.   &  W.  (a)  Ohasemore  v.  Richards,  7  H.  of  L. 

498^  Cas.  349. 
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the  time  of  the  enjoyment  of  any  such  way,  &c.,  during  the  con- 
tinuance of  such  term,  shall  be  excluded  in  the  computation  of  the 
said  period  of  forty  years,  in  case  the  claim  shall,  within  three 
years  after  the  end  or  determination  of  the  term,  be  resisted  by 
the  reversioner.  The  6th  section  disallows  any  presumption  in 
favour  of  a  claim  upon  proof  of  enjoyment  for  any  less  period 
of  time  than  may  be  applicable  under  the  act  to  the  nature  of  the 
right  claimed.  The  statute  substitutes  positive  proof  of  enjoyment  . 
during  a  limited  number  of  years,  for  the  immemorial  enjoyment 
formerly  alleged,  and  in  aid  of  which,  as  it  never  could  be  proved 
throughout,  presumption  was  admitted  (6). 

Of  Ways. — ^Where  a  way  had  been  used  adversely  and  under  a 
claim  of  right,  for  more  than  twenty  yeai-s,  over  land  in  possession 
of  a  lessee  who  held  under  a  lease  for  lives  granted  by  the  bishop 
of  Worcester ;  it  was  held,  that  under  the  above  act,  this  user 
gave  no  right  as  against  the  bishop,  and  did  not  aflfect  the  see ;  and 
that,  as  the  user  did  not  give  a  title  as  against  all  persons  having 
estates  in  the  locus  in  quo,  it  gave  no  title  as  against  the  lessee  and 
the  persons  claiming  under  him,  and  that  no  title  was  gained  by  an 
user,  which  did  not  give  a  valid  title  as  against  the  bishop,  and 
permanently  affect  the  see  (c).  So  where  the  land  over  which 
the  right  was  claimed  had  been  under  lease  for  the  first  seven 
years  out  of  the  twenty  (d).  But  where  a  way  has  been  used  over 
land  in  the  hands  of  a  succession  of  tenants,  and  express  notice  to 
the  landlord  is  proved,  a  grant  may,  it  seems,  be  presumed  (e). 

In  a  plea  under  this  statute,  it  is  sufficient  and  necessary  to  allege 
that  the  user  existed  for  the  prescribed  time  before  the  commence- 
mient  of  the  suit  (/).  An  averment,  indeed,  of  its  existence  hefore 
the  act  complained  of,  would  make  the  plea  bad  (g).  The  plea 
must  be  supported  by  evidence  of  actual  user  in  the  first  year  (A), 
and  in  the  last  year  of  the  period  relied  upon  (i).  Evidence  of  user 
of  a  way  with  horses,  carts,  and  carriages,  for  certain  purposes,  does 
not  necessarily  prove  a  right  of  way  for  all  purposes ;  but  the  extent 
of  the  right  is  a  question  for  the  jury  in  each  particular  case  (J).  Such 
right  is  destroyed  by  unity  of  possession,  even  after  the  completion 
of  the  prescribed  period  of  twenty  or  forty  yeai-s  (k).  An  immemorial 
right  of  way  may  be  lost  by  abandonment  (see  ante,  p.  1074) ;  but 
it  is  not  lost  by  non-user  for  upwards  of  twenty  years,  the  user 

(5)  Per  CoUndge,  J.,  BwiUy  v.  Appal-  (/)  WrigM  v.  Williams,  1  M.  &  W.  77^ 

ya/rd,  8  A.  &  E.  161.     See  ante,  p.  384.  {g)  ffughes  v.  Mobim,  15  M.  &W.  241. 

(c)  Bright  V.  Walker,  1  C.  M.  &  E.  211.  (h)  Bailey  v.  Appleyoird,  8  Ad.  &  E. 

(d)  Winship  v.  Budspelh,  10  Ex.  5.  161 ;  Oarr  v.  Foster,  3  Q.  B.  581. 

(«)  -B.  v.  Barr,  4  Campb.  16 ;  where  (i)  Parker  v.  Mitchell,  11  Ad.  &  E. 

Lord  Ellenborough,  C.  J.,  said  that  notice  788  ;  Lowe  v.  Carpenter,  6  Ex.  825.    See 

might  he  inferred  from  the  notoriety  and  ante,  p.  385. 

publicity  of  the  user  ;  but  that  case  was  (j)  Cowling  v.  Higginsan,  4  M.  &  "W. 

one  of  a  public  way,  and  the  above  re-  245.    See  Henning  v.  Burnet,  8  Ex.  187. 
mark  can  scarcely  be  applied  to  a.  private  (k)  BattisUU  v.  Reed,  18  0.  B.  696. 


one. 
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having  been  discontinued  by  reason  of  the  party's  having  had  a 
more  convenient  way  (l).  Discontinuance  of  user,  by  reason  of 
another  way  being  substituted  by  parol  agreement,  is  no  evidence 
of  abandonment  (m). 

_  Of  Pews. — ^A  seat  in  a  church  may  be  annexed  to  a  house, 
either  by  a  faculty  or  by  prescription,  which  supposes  a  faculty  (n). 
Extra-parochial  persons  cannot  establish  a  claim  to  seats  in  the 
body  of  a  parish  church  without  proof  of  prescription  at  least,  if 
indeed  they  can  do  so  by  prescription  (o).  Nor  in  the  case  of  a 
pew  in  the  body  of  a  church,  can  an  action  at  common  law  be 
•maintained  for  a  disturbance,  unless  J;he  pew  be  annexed  to  a  house 
in  the  parish.  It  is  only  on  account  of  the  pew  being  annexed  to 
a  house,  that  the  temporal  court  can  take  cognizance  of  any  intru- 
sion into  it  (p).  "  As  to  an  aisle  or  chancel,  that  indeed  may  belong 
to  a  non-parishioner,  for  the  case  of  an  aisle  or  a  chancel  is  guided 
by  other  considerations  "  (q).  Where  a  party  claims  a  right  against 
the  ordinary,  he  ought  to  show  a  title  by  repairing,  &c.,  but  not  in 
an  action  on  the  case  against  a  trespasser  or  tort-feasor.  In  such 
case  it  is  neither  necessary  to  allege  or  prove  repairs  (r).  An  old 
entry  in  the  vestiy-book,  signed  by  the  churchwardens,  stating 
that  the  pew  had  been  repaired  by  the  then  owner  of  the  messuage 
(under  whom  plaintiff  claimed),  in  consideration  of  his  using  it,  is 
admissible  evidence,  being  made  by  the  churchwardens  within  the 
scope  of  their  official  authority,  and  as  showing  the  reputation  of 
the  parish  upon  the  right  (s).  The  right  to  sit  in  a  pew  may  be 
apportioned  in  consequence  of  the  messuage,  to  the  owners  and 
occupiers  of  which  it  was  originally  granted,  becoming  subdivided  : 
thus  three  or  four  families  may  become  entitled  to  use  a  pew,  and 
a  question  may  arise,  how  many  persons  are  entitled  to  use  the 
pew  in  respect  of  each  of  the  subdivisions  :  that  is,  however,  a 
matter  to  be  settled  among  the  respective  owners  :  the  church- 
wardens have  no  right  to  interfere  (t). 


II.  By  whom  and  against  whom  an  Action  for  a  Nuisance 
may  be  maintained. 

If  the  nuisance  be  to  the  damage  of  the  reversionary  as  well  as 
the  .possessory-  interest,  an  action  may  be  brought  as  well  by  the 

(l)  Ward  V  Ward,  1  Exch.  838.  (p)  Mainwarmg  y.  Giles,  5  B.  &  Aid. 

(m)  Lovell  v.  Smith,  3  C.  B.,  N.  S.  356. 

120.                                                    .  (?)  Fuller  v.  Zone,  2  Add.  427. 

(n)  Per  BvJler,  J.,  in  Griffith  v.  Mat-  (r)  Bimton  v.  Bateman,  1   Lev.  71  ; 

thews  5  T.  E.  296.  Ashley  v.  FrecMeton,  3  Lev.  73  ;  Kenrich 

(o)  'Byerley  t.  Windm,  5  B.  &  C.  1.  v.  Taylor,  1  Wils.  326  ;  Sayer,  31. 

See  Eallack  v.  Unvversity  of  Cambridge,  («)  Price  r.  Littlewood,  3  Campb.  828. 

1  Q  B  693.  (*)  Harris  v.  Drewe,  2  B:  &  Ad.  164. 
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reversioner  as  by  the  tenant  in  possession,  and  each  will  be 
entitled  to  recover  damages  commensurate  with  the  injuries,  which 
their  respective  interests  may  have  sustained  (u).  If  anything  be 
done  to  destroy  the  evidence  of  title,  which  is  a  question  for  the 
jury,  an  action  is  maintainable  by  the  reversioner  (x).  Thus  a  rever- 
sioner may  maintain  an  action  for  the  obstruction  of  an  ancient 
light,  and,  in  the  event  of  its  not  being  removed,  for  the  continu- 
ance, for  the  proof  of  his  title  is  rendered  more  difficult  at  a  future 
time  (y).  So  for  the  permanent  obstruction  of  a  right  of  way 
appurtenant  to  his  premises  (z).  But  where  the  acts  of  trespass  did 
not  amount  to  any  permanent  injury  to  the  land,  but  were  made  in 
exercise  of  an  alleged  right  of  way ;  it  was  held,  that  the  rever- 
sioner could  not  maintain  an  action  in  respect  thereof,  for  no  right 
was  gained  by  such  user  while  the  land  was  in  the  possession  of  his 
lessee  (a). 

The  action  may  be  maintained  against  the  person  who  erects 
the  nuisance  :  or  against  his  alienee,  who  permits  the  nuisance  to 
be  continued,  after  request  made  to  him  to  remove  or  abate  it  (b). 
To  an  action  of  trespass  qu.  cl.  fr.,  it  is  not  a  good  plea,  that  the 
defendant  entered  on  the  land  to  abate  a  nuisance,  if  the  plea 
does  not  show  a  notice  or  request  to  the  plaintiff  to  remove  it ; 
or  that  the  plaintiff  was  himself  the  original  wrongdoer,  either 
by  having  placed  the  nuisance  there,  or  by  his  default  in  not  per- 
forming some  obligations  incumbent  on  him  ;  or  that  the  nuisance 
is  immediately  dangerous  to  life  or  health  (c).  If  the  party,  against 
whom  a  verdict  in  an  action  of  this  kind  has  been  recovered,  does 
not  abate  the  nuisance,  another  action  may  be  brought  for  con- 
tinuing the  nuisance,  in  which  the  jury  will  be  directed  to  give  large 
damages.  Note. — It  is  usual,  in  the  first  action,  to  give  nomiual 
damages  only. 

Trespass  is  the  proper  remedy  for  wi-ongfuUy  continuing  a  build- 
ing on  the  plaintiff's  land,  for  the  erection  of  which  the  plaintiff  has 
already  recovered  compensation ;  and  a  recoveiy,  with  satisfac- 
tion, for  erecting  it,  does  not  operate  as  a  purchase  of  the  right  to 
continue  such  erection.  Therefore,  where  the  trustees  of  .a 'turn- 
pike-road built  buttresses  to  support  it  on  the  land  of  A.,  and  A. 
thereupon  sued  them  and  their  workmen  in  trespass  for  such 
erection,  and  accepted  money  paid  into  court  in  full  satisfaction  of 
the  trespass ;  it  was  held,  that  after  notice  to  the  defendants  to 
remove  the  buttresses,  and  a  refusal  to  do   so,  A.  might  bjring 

(m)  Bedingfield  v.  Onslow,  3  Lev.  209.  (a)  Baxter  v.  Taylm-,  4  B.  &  Ad.  72. 

(x)  Tmmg  r.  Spencer,  10  B.  &  C.  152.  See  2  &  3  WiU.  IV.  c.  71,  s.  8,  ante. 

See  Alston  v.  Scales,  9  Bingh.  3.  p.  1079.     See  Tucker  v.  Newmm,  11  A. 

(y)  Shadwell  v.  Hutchinson,  2  B.  &  &  E.  '40. 

-^^'  97.  (J)  Penraddoch's  case,  6  Eep.  101,  a. 

(«)  Kidgill  y.   Moor,   9    C.    B.   364.  (c)  Jones  v.  Williams,   11  M.  &  W. 

What  is  a  permanent  injury ;  see  Simpson  176. 
V.  Savage,  1  C.  B.,  N.  S.  347. 
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another  action  of  trespass  against  tliem  for  keeping  and  con- 
tinuing tlie  buttresses  on  tlie  land,  to  which  the  former  recovery- 
was  no  bar  (c[). 

Tenant  for  years  erected  a  nuisance,  and  afterwards  made  an 
underlease  to  I.  S.  The  question  was,  whether,  after  a  recovery 
against  the  first  tenant  for  years  for  the  erection,  an  action  would 
lie  against  him  for  the  continuance,  after  he  had  made  an  under- 
lease. Et  per  Cur.  it  lies ;  for  he  transferred  it  with  the  original 
wi-ong,  and  his  demise  affirms  the  continuance  of  it ;  he  hath  also 
rent  as  a  consideration  for  the  continuance,  and,  therefore,  oiight 
to  answer  the  damage  it  occasions  (e).  And  the  action  hes  against 
either  at  the  plaintiff's  election,  Cro»Car.  373,  555.  So  where  the 
owner  of  land  lets  it  with  a  nuisance  already  existing  (/) ;  so  the 
purchaser  of  the  reversion,  if  he  purchase  the  premises  with  the 
nuisance  upon  them,  is  liable,  and  this,  although  he  may  have  no 
opportunity  of  removing  the  nuisance  ;  secus,  if  it  be  created  after 
he  has  bought  the  land,  unless  he  has  had  an  opportunity  of  deter- 
mining the  tenancy  {g).  So  where  the  owner  lets  land  to  a  tenant 
from  year  to  year,  with  a  nuisance  upon  it,  and  then  devises  it,  and 
dies,  an  action  lies  against  the  devisee,  by  a  party  injured,  the  de- 
visee having  received  rent,  and  not  having  terminated  the  tenancy ; 
and  it  is  no  defence  that  he  was  unaware  of  the  nuisance  Qi). 

An  action  lies  against  the  owner  of  premises  who  lets  them  to  a 
tenant  in  a  ruinous  and  dangerous  condition,  and  who  causes  or 
permits  them  so  to  remain,  until  by  reason  of  the  want  of  repara- 
tion they  fall  upon  and  injure  the  house  of  an  adjoining  owner  {i). 

But  "  where  a  landlord  lets  premises  not  in  themselves  a 
nuisance,  but  which  may  or  may  not  be  used  by  the  tenant 
so  as  to  become  a  nuisance,  and  it  is  entirely  at  the  option 
of  the  tenant  so  to  use  them  or  not,  and  the  landlord  receives  the 
same  benefit  whether  they  are  so  used  or  not,  the  landlord  is  not 
responsible  for  the  acts  of  the  tenant "  Qc).  In  an  action  on  the 
case  for  continuing  a  nuisance  to  the  plaintiff's  market  by  a 
building,  which  excluded  the  public  from  a  part  of  the  space  in 
which  the  market  was  lawfully  held  ;  it  was  held,  that  the  defend- 
ants were  liable  for  continuing  the  nuisance,  although  they  had  no 
right  to  enter  upon  the  land  to  remove  it,  and  could  not  do  so 
without  being  guilty  of  a  trespass  ;  for  per  Cur.,  that  is  in  con- 
sequence of  their  own  original  wrong;  and  they  cannot  be  per- 
mitted to  excuse  themselves  from  paying  damages  for  the  injury  it 
causes,  by  showing  their  inability  to  remove  it  without  exposing 

(d)  Molmes  r.  Wilson,  10  A.  &  B.  503 ;  (h)  Gandy  v.  Jubier,  5  B.  &  S.  78 ;  33 
Bowuer  v.  Cook,  4  C.  B.  236,  ace.                  L.  J.,  Q.  B.  161. 

(e)  Mosewell  v.  Prior,  2  Salt.  460.  (i)  Todd  y.  Flight,  9  C.  B.  (S.  S.)-377  ; 
(/)  Or  {semUe)  if  the  occupation  of  it      30  L.  J.,  C.  P.  21 

must  necessarily  create  a  nuisance.  (*)  Per  Cur.,  Rich  v.  Basterfield,  4  C. 

to)  M.  T.  PedUy,  1  A.  &  E.  824.  B.  804. 
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themselves  to  another  action  (Q.     The  cleansing  of  drains  and 
sewers  is  prvmd,  facie  the  duty  of  the  occupier  (m). 

Case  lies  against  the  landlord  of  a  house  demised  by  lease,  who, 
under  his  contract  with  bis  tenants,  himself  employs  wM'kmen  to 
repau-  the  house,  for  a  nuisance  in  the  house  occasioned  by  the 
negligence  of  his  workmen  (n).  But  where  A,  contracted  with  the 
parish  to  pave  a  certain  district,  and  entered  into  a  sub-contract 
with  B.  to  pave  a  street  therein,  A.  supplying  and  bringing  the 
materials,  and  preparatory  to  the  paving,  the  stones  were  laid  by 
labourers  employed  by  B.  on  the  pathway,  and  there  left  unguarded 
and  obstructing  the  same,  and  C.  fell  over  them  and  broke  his  leg ; 
it  was  held,  that  B.  was  liable  and  not  A.  (o).  There  is  no  distinc- 
tion between  injuries  arising  from  the  negligent  management  of  an 
animal  or  other  personal  chattel,  and  that  resulting  from  the  neg- 
ligent management  of  fixed  real  property  with  regard  to  the  party 
liable  (p) ;  except  in  certain  cases  between  landlord  and  tenant  (g'). 

It  was  for  some  time  considered  that  trustees  of  roads,  commis- 
sioners of  sewers,  and  such  like  bodies,  were  not  responsible  for 
injuries  arising  from  nuisances  from  the  works  of  which  they  had 
the  superintendence,  nor  for  injuries  caused  by  the  negUgence  of 
'their  servants,  to  the  same  extent  that  private  bodies  are  on  the 
ground  that  they  were  unpaid  bodies,  acting  for  the  public  benefit ; 
but  this  can  no  longer  be  considered  as  law,  it  having  been  decided 
by  the  House  of  Lords,  in  The  Mersey  Docks  Board  v.  Gibbs  (r), 
that  trustees  appointed  by  statute  for  public  purposes,  with  power 
to  levy  tolls,  but  not  deriving  any  personal  benefit,  are  Hable  in 
their  corporate  capacity  for  damages  sustained  by  reason  of  the  de- 
fault of  their  servants  or  agents,  to  the  same  extent  as  absolute 
owners  levying  tolls  for  their  own  profit,  although  there  has  been 
no  improper  conduct  on  the  part  of  such  trustees. 

When  a  question  arises  as  to  whether  an  employer  or  a  con- 
tractor is  liable,  it  is  necessary  to  bear  in  mind  the  distinction  be- 
tween the  responsibility  of  a  person  who  causes  something  to  be 
done  which  is  wrongful,  or  fails  to  perform  something  which  there 
was  a  legal  obligation  upon  him  to  perform,  and  the  liability  for 
the  negligence  of  those  who  are  employed  in  the  work.  Liability 
for  doing  an  improper  act  depends  upon  the  order  given  to  do  that 
thing,  and  the  liability  for  an  omission  to  do  something  depends 
entirely  on  the  extent  to  which  a  duty  is  imposed  to  cause  that 
thing  to  be  done,  and  in  these  two  cases  it  is  quite  immaterial 

(Q  Thompson  v.  Gibson,  7  M.  &  "W.  althougli  the  injury  is  occasioned  by  the 

456.  negligence  of  a  contractor.    JSUis  v,  Shef- 

(m)  JRussell  v.  Shenton,  3  Q.  B.  449.  field  Oas  Company,  2  E.  &  B.  767. 

(n)  Leslie  v.  Pounds,  4  Taunt.  649 ;  (p)  Preedie    v.    London    and  North 

Sadler  v.  Henlock,  4  E.  &  B.  670.  Western  Mailway,  i  Exch.  244." 

(o)  Overton  v.  Freemam,  11  C.  B.  867.  (q)  Rich  v.  Basterfield,  4  C.  B.  804. 

Where  the  work  contracted  for  is  un-  (r)  35  L.  J.,  Ex.  225,  in  Dom.  Proo.  ; 

lawful,    the    employer    is    responsihle,  11  H.  L.  Cas.  686. 
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■wiietlier  the  actual  actors  are  servants  or  not.  Liability  for  colla- 
teral negligence  depends  entirely  upon  the  existence  of  the  relation 
of  master  and  servant  between  the  employer  and  the  person  ac- 
tually in  default.  Consequently,  if  an  independent  contractor  is 
employed  to  do  a  lawful  act,  and  in  the  course  of  the  work  he  or 
his  servant  commit  some  casual  act  of  wrong  or  negligence,  the  em- 
ployer is  not  answerable  ;  but  where  the  act  is  in  itself  a  nuisance, 
the  party  who  employs  another  to  do  it  is  responsible  for  all  the 
consequences  :  and  if  the  performance  of  a  duty  incumbent  upon 
an  employer  be  omitted,  the  fact  of  his  having  entrusted  its  per- 
formance to  a  contractor,  who  also  neglects  it,  furnishes  no 
excuse  (s). 

III.  Pleadings. 

By  2  &  3  Will.  IV.  c.  71,  s.  5,  in  all  actions  upon  the  case  and 
other  pleadings,  wherein  the  party  claimiug  may  now  by  law  allege 
his  right  generally,  without  averring  the  existence  of  such  right 
from  time  immemorial,  such  general  allegation  shall  still  be 
deemed  sufficient.  For  the  remainder  of  this  section,  see  ante, 
p.  386. 

By,  PL  B.  16,  T.  T.  1853,  in  actions  for  torts,  the  plea  of  Not 
Guilty  shall  operate  as  a  denial  only  of  the  breach  of  duty  or 
wrongful  act  alleged  to  have  been  committed  by  the  defendant, 
and  not  of  the  facts  stated  in  the  inducement,  and  no  other 
defence  than  such  denial  shall  be  admissible  under  that  plea  ;  all 
other  pleas  in  denial  shall  take  issue  on  some  particular  matter  of 
fact  alleged  in  the  declaration.  K  g.  In  an  action  for  a  nuisance 
to  the  occupation  of  a  house  by  carrying  on  an  offensive  trade,  the 
plea  of  Not  Guilty  will  operate  as  a  denial  only  that  the  defendant 
carried  on  the  alleged  trade  in  such  a  way  as  to  be  a  nuisance  to 
the  occupation  of  the  house,  and  will  not  operate  as  a  denial  of  the 
plaintiff's  occupation  of  the  house.  In  an  action  for  obstructing  a 
right  of  way,  such  plea  will  operate  as  a  denial  of  the  obstruction 
only,  and  not  of  the  plaintiff's  right  of  way. 

The  plea  of  "Not  Guilty,"  puts  in  issue  both  the  act  complained 
of,  and  its  consequences.  By  this  plea,  the  defendant^says,  "  I  am 
not  guilty  of  erecting  a  building  which  is  a  nuisance  "  (f).  In  an 
action  for  continuing  a  nuisance,  it  puts  in  issue  the  continuance 
only  (m).  "  Not  Guilty,"  pleaded  to  a  declaration  in  case  for  the 
wrongful  diversion  of  water  from  the  plaintiff's  mill,  puts  in  issue 
the  mere  fact  of  the  diversion,  and  admits  the  right  to  the  use  of 
the  stream  as  claimed  (a;). 

(s^  Mersey  Docks  v.  Gibls;  35  L.  J.  Ex.  (t)  Per  Parke,  B.,  and  Aldersm,  "B., 

225  Pickard  y.  Smith,  10  C.  B.  480 ;  in  Norton  y  ScholefieU  9  M  &  W  665. 
Mole  Y.  Sittingioume  Railway,  6  H.  &  (m)  Greenfield  v.  Edgcomhe,   7  Q.   B. 

N.  600  ;  ButUr  v.  Hunter,  7  H.  &  N.       661.  i,    ,    ,  r.  ,       ,i   o 

828  •  Coe  Y  Wise,  L.  E,  1,  Q.  B.  711,  in  {x)  Prarikvm,  y.  Earl  of  Falmouth,  2 

error.     See  further,  ante,  p.  1060.  A.  &  E.  452. 
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Statide  of  Lvmitations. — The  statute  begins  to  run  from  the 
time  of  the  occurrence  of  the  consequential  damage  (y).  Where 
the  plaintiff's  house  was  damaged  by  the  sinking  of  the  soil  within 
sis  years  of  action  brought,  but  the  working  of  the  mine  which 
had  caused  the  injury  had  been  discontiuued  for  more  than  six 
years,  the  statute  was  held  no  bar  (z). 


IV.  Evidetice,  <Sx. 

The  plaintiff  must  be  prepared  to  prove  his  possession  of  the 
land,  house,  &c.,  affected  by  the  nuisance,  and  the  continuance  or 
erection  of  the  nuisance  by  the  defendant,  as  the  circumstances  of 
the  case  may  require,  and  also  the  injury  thereby  sustained.  If  the 
action  be  by  the  reversioner,  and  the  tenant  holds  under  a  written 
agreement,  it  must  be  produced  (a).  Secus,  if  the  tenant  be  plain- 
tiff. This  action  being  local  in  its  nature,  the  nuisance  must  be 
proved  to  have  been  committed  in  the  county  where  the  venue  is 
laid  (b).  But  it  is  not  necessary  that  the  gravamen  should  he 
described  with  any  local  certainty.  It  is  sufficient  if  the  declara- 
tion point  out  the  gravamen  with  certainty  enough  to  enable  the 
defendant  to  have  notice  of  it  (c).  Notice  to  remoye  a  nuisance 
left  at  the  premises  is  evidence  against  a  subsequent  occupier  (d). 

The  defendant  may  prove  that  the  plaintiff  gave  him  leave  by 
parol  to  do  the  act  which  occasioned  the  nuisance,  as  by  erecting  a 
skylight  over  his  own  area,  which  interfered  with  the  plaintiff's 
ancient  lights,  and  that  it  was  done  under  that  permission  (e) ;  for 
a  licence  executed  by  the  licensee  on  his  own  lamd  is  not  counter- 
mandable  (/).  Secus,  while  it  remains  executory  {g).  But  a 
licence  from  A.  to  B.,  to  enjoy  an  easement  over  the  land  of  A.; 
e.  g.  to  enjoy  the  use  of  a  drain  Qi)  or  a  pew  (i),  or  to  come  upon 
his  land  for  any  other  pui-pose  (Jt),  is  countermandable  at  any  time, 
although  it  has  been  acted  upon,  or  a  valuable  consideration  paid 
for  it,  which  has  not  been  returned  (V).  Although  a  parol  licence 
may  be  an  excuse  for  a  trespass,  until  such  licence  is  counter- 
manded ;  yet  a  right  and  title  to  have  a  passage  for  water  over 
another's  land,  being  a  freehold  interest  (or  rather  being  an  incor- 
poreal hereditament),"  requires  a  deed  to  create  it(m).    If  the 

(y)  Roberts  y.  Read,  16  East,  215.  (g)  Per  HaugMon,  J.,  Webb  v.  Pater- 
(z)  Bonomiy.  Backhouse,  9  H.  L.  Cas.       nosier,  Poph.  151. 

603.  (h)  Coelcer  v.   Cov)per,  1  C.  M.  &  E. 

(a)  Doe  V.  Harvey,  8  Bingh.  239.  418. 

(6)   Warren  v.  Wehb,  1  Taunt.  379.  (i)  Adams  v.  Andrews,  1.5  Q.  B.  284. 

(c)  Mersey  and  Irwell  Navigation  v.  (4)  See  Boffey  v.  Henderson,  17  Q.  B. 
Dmiglas,  2  East,  497.  574. 

(d)  Salmon  Y.  Bensley,  Ey.  &  M.  189.  (T)  Wood  v.  Leadbitter,  13  M.  &  "W. 

(e)  Winter  y.  Brochwell,  8  East,  308.         838. 

(/)  See    Liggins   y.    Inge,   7  Bingh.  (m)  Hewlim  v.  Shippam,  5  B.  &  C 

682.  221. 
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licensor  part  with  the  property,  the  licence  is  ipso  faeto  deter- 
mined (n).  The  licence  must  be  established  by  clear  and  satisfac- 
tory proof  (o). 

An  authority,  however,  or  licence  coupled  with  an  interest,  can- 
not be  revoked  (p).  Goods,  which  were  upon  the  plaintiff's  land, 
were  sold  to  the  defendant ;  by  the  conditions  of  sale,  "to  which 
the  plaintiff  was  a  party,  the  buyer  was  to  be  allowed  to  enter  and 
take  the  goods ;  it  was  held,  that  after  the  sale  the  plaratiff  could 
not  countermand  the  licence  (g)  :  for  it  was  part  of  the  very  con- 
tract, and  &s  to  the  goods,  operated  as  a  grant  (r).  But  a  licence 
is  not  implied  by  law  for  the  purchaser  of  goods  sold  under  an 
execution  or  distress,,  to  enter  upon  the  premises  of  the  former 
owner  of  them,  and  take  them,  although  they  have  remained  there 
with  his  assent  (s). 


V.  Damages. 

Da/mages. — In  actions  by  reversioners,  the  true  measure  of 
damages  is,  not  the  diminution  of  the  saleable  value  of  the 
premises,  although  the  nuisance  may  be  of  a  permanent  character, 
but  such  damages  as  the  jury  think  sufficient  to  compel  the  defen- 
dant to  abate  the  nuisance  (t).  The  ground  of  the  above  decision, 
viz.  that  every  continuance  of  a  nuisance  is  a  fresh  nuisance,  for 
which  a  fresh  action  will  lie,  applies,  it  will  be  observed,  to  actions 
by  others  than  reversioners. 

(w)  Wallis  V.  Harrison,  4  M.  &  W.  (?)  Weed  v.  Mmley,  11  A.  &  E.  34. 

544  ;  Coleman  v.  FosUr,  1  H.  &  N.  37.  See  Salter  v.  Woellams,  2  M.  &  G.  660. 

(o)  Per   PatUsen,   J.,   Blancha/rd   v.  (r)  See  per  Jervis,   C.  J.,   TapUn  v. 

Bridges,  4  A.  &  E.  195.  Florence,  10  C.  B.  763. 

{p}  Oaussen  v.  Morton,  10  B.  &  C.  '    (s)  Williaims  T.  Morris,  8  M.  &  "W. 

731.     See  Smart  v.  Sandars,  5  C.  B.  488. 
917.  (i)  BaiiishiU  v.  Reed,  18  C.  B.  696. 
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I.  What  is  necessary  to  constitute  a  Partnership. 

In  order  to  constitute  a  complete  partnership,  as  well  between  the 
parties  as  in  respect  to  strangers  who  may  deal  with  them,  a  com- 
munion of  participation  of  profits  and  loss  is  essential  («).  The 
shares  of  the  parties  must  be  joint,  though  it  is  not  necessary  that 
they  should  be  equal.  If  the  parties  be  jointly  concerned  in  the 
purchase,  they  must  also  be  jointly  concerned  in  the  future  sale, 
■otherwise  they  are  not  partners.  A.,  for  himself  and  his  two 
partners  (who  were  general  merchants),  B.,  for  himself  and  partner 
(who  were  oil-merchants),  C,  for  himself  and  son  (who  were  also 
oil-merchants),  agreed  to  purchase  jointly  as  much  oil  as  they 
could  procure,  on  a  prospect  that  the  price  of  that  commodity 
would  rise.  A.  was  to  be  the  ostensible  buyer,  and  the  others 
were  to  share  in  his  purchase,  at  the  same  price  which  he  might 
give.  A.  and  Co.  were  to  have  a  half,  B.  and  Co.  a  quarter,  and 
C.  and  Co.  the  remaining  quarter.  In  pursuance  of  this  agree- 
ment, A.  and  Co.  ordered  a  broker  to  buy  quantities  of  oil.  The 
broker  accordingly  bought  several  ship-loads,  and  among  the  rest 
a  ship-load  from  the  plaintiffs.  To  some  of  the  vendors,  (not 
plaintiffs  in  this  action,)  B.  and  Co.,  and  C.  and  Co.,  during  the 
treaty,  declared  it  to  be  a  common  concern  between  them  and 
A.  and  Co. ;  but,  with  respect  to  the  plaintiffs,  the  purchase  was 
made  in  the  name  of  A.  and  Co.  only,  without  any  notice  that  the 
other  defendants  had  any  concern  in  it.  The  majority  of  the 
court,  viz.  Heath,  J.,  Gould,  J.,  and  Lord  Loughborough,  C.  J., 
were  of  opinion  that  B.  and  Co.  and  C.  and  Co.  were  not  to  be 
considered  as  partners  with  A.  and  Co.,  on  the  ground  that  there 
was  no  communion  of  profit  and  loss.    Each  party  was  to  have  a 

(a)  A  distinction  must  be  observed  be-  not  be  completed  at  the  option  of  the  in- 

tween  an  actual  partnership,  and  those  tended  partners.     See  Fox  v.  Frith,  10 

cases  in  which  there  is  only  an  inchoate  M.  &  W.  131 ;  and  Gabriel  v.  Evill,  9  M. 

right  of  partnership,  which  may  or  may  &  W.  298. 
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distinct  share  of  the  whole  ;  the  one  to  have  no  interference  with 
the  share  of  the  other,  but  each  to  manage  his  share  as  he 
judged  best.  The  profit  or  loss  of  the  one  might  be  more  or  less 
than  that  of  the  other  (6).  So  where  A.,  B.  and  C.  agreed  that 
each  should  furnish  3,000?.  worth  of  goods  to  be  shipped  on  a  joint 
adventure,  the  profits  to  be  divided  according  to  the  amount  of 
their  several  shipments,  it  was  held,  that  this  did  not  constitute  a 
partnership  between  the  three  so  as  to  make  B.  and  C.  responsible- 
for  goods  bought  by_A.  to  furnish  his  quota  of  the  cargo  (c).  So  a 
member  of  a  provisional  committee  of  an  intended  railway  com- 
pany has  been  held  not  to  be  Uable  for  contracts  entered  into,  with- 
out his  assent  or  authority,  by  othqj  members  of  the  committee, 
upon  the  ground  that  the  intended  association  did  not  amount  to 
a  partnership,  there  being  no  communion  of  profit  and  loss  (d). 
But  in  such  a  case  it  is  a  question  for  the  jury  whether  the 
defendant  authorized  the  company's  solicitor,  or  secretary,  or  any 
member  of  the  committee,  to  hold  him  out  to  the  world  as  per- 
sonally responsible  for  the  reasonable  and  necessary  expenses 
incurred  in  forming  such  a  company,  and  on  its  behalf ;  and  then 
whether  the  credit  was  given  on  the  faith  of  his  being  so  person- 
ally responsible  (e). 

Where  the  executors  of  a  deceased  partner  continued  his  share 
of  the  partnership  property  in  trade  for  the  benefit  of  his  infant 
daughter  ;  it  was  held  that  they  were  liable  upon  a  bill  drawn  for 
the  accommodation  of  the  partnership,  and  paid  in  discharge  of  a 
partnership  debt ;  although  their  names  were  not  added  to  the 
firm,  but  the  trade  was  carried  on  by  the  other  partners  under  the 
same  firm  as  before,  and  the  executors,  when  they  divided  the 
profits  and  loss  of  the  trade,  carried  the  same  to  the  account  of  the 
infant,  and  took  no  part  of  the  profits  themselves  (/). 

A  father,  established  in  business,  on  his  son's  coming  of  age, 
told  him  he  should  have  a  share  in  it,  and  held  him  out  to  the 
world  as  his  partner  :  the  son  acted  as  such  for  several  years,  but 
the  particular  share  which  the  son  was  to  have,  was  not  settled  :  it 
was  held,  that  as  there  was  a  partnership  as  between  the  parties 
and  the  rest  of  the  world,  the  presumption  of  law  was,  that  they 
were  partners  inter  se  ;  that  this  presumption  not  having  been 
repelled,  the  son,  though  not  entitled  to  a  moiety,  was  entitled  to  a 
share  of  profits  ;  but  it  was  left  to  the  jury  to  consider  what  was 
a  fair  and  just  proportion  for  the  father  to  give,  and  the  son  to 
expect :  the  jury  found  that  the  son  was  entitled  to  a  fourth  part 

(b)  Ooope  and  others  y.^yre  and  otiiers,  («)  Saillie  v.   Macaulay,    13    Q.    B. 
1  H.  Bl.  37  815;  19  L.    J.,  Q.   B.  73;   Miggins  v. 

(c)  Heap  v.  Dohson,  15  C.  B.  (ST.  S.)  Hopkins,  3  Ex.  163  ;  18  L.  J.,  Ex.  113  ; 
460  Landman  v.  EntwistU,  7  Ex.  632  ;  21  L. 

(i)  Reynell  v.  L&wis,  15  M.  &  "W".  517.       J.,  Ex.  208. 
See  also  BriqU  v.  Mutton,  3  H.  L.  Cas.  (/)  Wightman  v.  Townroe,  1  M.  &  S. 

211.  412. 
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of  the  profits  (g).  Where  an  infant  held  himself  out  as  in  partner-' 
ship  with  I.  S.,  and  continued  to  act  as  such  till  -witliin  a  short 
period  of  his  coming  of  age,  but  there  was  no  proof  of  his  doing, 
any  act  as  a  partner  after  twenty-one ;  it  was  held,  that  it  was  his 
duty  to  notify  his  disaffirmance  of  the  partnership  on  arriving  at 
the  age  of  twenty-one ;  and,  as  he  had  neglected  to  do  so,  that  he 
was  responsible  to  persons  who  had  trusted  I.  S.  with  goods  sub- 
sequently to  the  infant's  attaining  twenty-one,  on  the  credit  of  the 
pai-tnership  Qi). 

In  respect  of  creditors,  he  who  takes  a  moiety  of  all  the  profits 
indefinitely,  shall,  by  operation  of  law,  be  made  liable  to  losses,  if 
losses  arise ;  upon  the  principle,  that,  by  taking  a  part  of  the  profits, 
he  takes  from  the  creditors  a  part  of  that  fund  which  is  the  proper 
security  to  them  for  the  payment  of  their  debts.  "  Traders,"  said 
Tindal,  C.  J.,  "  become  partners  between  themselves  by  a  mutual 
participation  of  profit  and  loss ;  but  as  to  third  persons  they  are 
partners  if  they  share  the  profits  of  a  concern  ;  for  he  who  receives 
a  share,  of  the  profits  receives  a  part  of  that  fund  upon  which  the 
creditors  of  the  concern  have  a  right  to  rely  for  payment ;  and  is, 
therefore,  to  be  made  liable  to  losses  although  he  may  have  ex- 
pressly stipulated  for  exemption  from  them  "  (i). 

The  whole  doctrine  of  partnership  has  been  placed  upon  a 
new  footing  by  the  decision  of  the  House  of  Lords  in  the  case 
of  Cox  V.  Hichman.  That  tribunal  has  in  effect  decided  that 
the  proper  test  of  liability  as  a  partner,  is  not  whether  the 
party  sought  to  be  charged  has  stipulated  for  a  participation 
in  profits  as  such,  but  whether  the  person  by  whom  the  trade 
was  actually  cariied  on,  carried  it  on  in  the  capacity  of  agent 
for  him.  S.  and  S.  trading  in  that  name,  becoming  embarrassed, 
,  executed  a  deed  to  which  they  were  parties  of  the  first  part ; 
certain  of  the  creditors  as  trustees  of  the  second  part ;  and  the 
general  scheduled  creditors  (among  whom  the  trustees  were  named) 
of  the  third  part.  The  deed  empowered  the  trustees  to  carry  on 
the  business  under  the  name  of  the  "  Stanton  Iron  Company,"  to 
execute  aU  contracts  and  instruments  necessary  to  carry  it  on ;  to 
divide  the  net  income  to  be  taken  among  the  creditors  in  rateable 
proportions  (such  income  to  be  deemed  the  property  of  S.  and  S.), 
with  power  to  the  majority  of  the  creditors  assembled  at  a  meeting, 
to  make  rules  for  conducting  the  business,  or  to  put  an  end  to  it 
altogether  ;  and  after  the  debts  had  been  discharged,  the  property 
was  to  be  re-transferred  to  S.  and  S.  Two  of  the  creditors,  C.  and 
W.,  were  named  among  the  trustees.  C  never  acted.  W.  acted  for 
six  weeks,  and  then  resigned.  Some  time  afterwards,  the  other 
trustees,  who  continued  to  carry  on  the  business,  became  indebted 
to  H.,  and  gave  him  bills  of  exchange,  accepted  by  themselves, 

(g)  Peacock  v.  PeacocJc,  2  Campb.  45  ;  (7t)  Goode  and  Bennion  v.  Barrison,  5 

but  see  Andrews  v.  Piigh,  24  L.  J.,  Chan.       B.  &  A.  147. 
58.  (i)  Pott  V.  &jion,  3  C.  B.  39. 
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"per  proc.  the  Stanton  Iron  Company."  It  was  teld,  by  the 
House  of  Lords  (reversing  the  decision  of  the  courts  below),  that 
there  was  no  partnership  created  by  the  deed,  and  that  conse- 
quently, C.  and  W.  could  not  be  sued  on  the  bills  as  partners  in  the 
company,  and  further  that  they  could  not  be  sued  for  goods  sold 
and  delivered,  there  being  no  distinction  upon  the  question  of 
liability  between  the  bills  and  the  consideration  for  which  they- 
were  given.  "  The  mere  concurrence  of  creditors  in  an  arrangement 
under  which  they  permit  their  debtor  or  trustees  for  their  debtor 
to  continue  his  trade,  applying  the  profits  in  discharge  of  their  de- 
mands, does  not  make  them  partners  with  their  debtor  or  the  trus- 
tees. The  debtor  is  still  the  person  solely  interested  in  the  profits, 
save  only  that  he  has  mortgaged  them  to  his  creditors,"  Fer  Lord 
Cranworth.  "  The  law  as  to  partnership  is  a  branch  of  the  law  of 
principal  and  agent.  A  partner  embraces-  both  characters ;  and 
when  a  man  orders  another  to  carry  on  trade,  whether  in  his  own 
name  or  not,  to  buy  and  sell,  and  to  pay  over  all  profits  to  him,  he 
is  the  principal,  and  the  person  so  employed  is  the  agent ;  and  the 
principal  is  liable  for  the  agent's  contract.  So  if  two  or  more 
agree  that  they  should  carry  on  a  trade,  and  share  the  profits 
of  it,  each  is  a  principal,  and  each  is  an  agent  of  the  other, 
and  each  is  bound  by  the  other's  contracts  in  carrying  on 
the  trade  as  much  as  a  single  principal  would  be  by  the  act  of  an 
agent  who  was  to  give  the  whole  of  the  profits  to  his  employer. 
Hence,  it  becomes  a  test  of  the  liability  of  one  for  the  contracts  of 
another,  that  he  is  to  receive  the  whole  or  a  part  of  the  profits 
arising  from  that  contract,  by  virtue  of  the  agreement  made  at  the 
time  of  the  emplojnnent.  I  believe  this  is  the  true  test  of  part- 
nership liability.  Perhaps  the  maxim,  that  he  who  partakes  the 
advantage  ought  to  bear  the  loss,  often  stated  in  the  earlier  cases, 
is  only  the  consequence,  not  the  cause,  why  a  man  is  made  liable 
as  a  partner."  Per  Lord  Wensleydale{k).  The  cases  anterior  to 
Cox  V.  Hickman  must  therefore  be  taken  with  the  modification 
introduced  by  that  case,  and  by  the  statute  28  &  29  Vict.  c.  86. 

A.  and  B.,  ship-agents  at  different  ports,  entered  into  an  agxeement 
to  share,  in  certain  proportions,  the  profits  of  their  respective  com- 
missions, and  the  discount  on  tradesmen's  bills  employed  by  them  in 
repairing  the  ships  consigned  to  them,  &c.  It  was,  however,  expressly 
stipulated  between  A.  and  B.,  that  they  were  not  to  be  answerable  for 
each  other's  losses.  It  was  held,  that  although,  with  respect  to  each 
other,  these  persons  were  not  to  be  considered  as  partners  under 
this  agreement,  yet  they  had  made  themselves  such  with  regard  to 
all  persons  with  whom  either  contracted  as  ship-agent  (Z).     The 

a)  Cox  V.   HkTcmcm,    8  H.  L.    Cas.  and  Kilshaw  y   Juhes   3  B.  &  S.  847; 

269  •  9  C   B  (N   S  )  47 ;  30  L.  J.,  C.  P.  and  £uUen  v.  Sharp,  L.  Rep.   1,  C.  P. 

125,' in   bom.    Proc.      The   Exchequer  86,  in  error  ;  35  L.  J.,  C.  P.  105. 

Chamber  were  equally  divided  upon  the  (l)  Waugh  v.  Carver    2  H.  Bl.  235  ; 

question.     See  also  JRe  English  and  Irish  Eeyhoe.  v.  Bwrge,  9  C.  B.  431  ;  19  L.  J., 

€hv,rch  Asswcmce  Society,  1  H.  &  M.  85 ;  C.  P.  243. 
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distinction  taken  in  the  preceding  case  as  to  an  agi'eement  not  con- 
stituting a  partnership  sis  between  the  parties  themselves,  though  it 
may  have  that  effect,  quoad  third  parties,  was  recognized  in  the 
following  case : — A.,  having  neither  money  nor  credit,  offered  to 
B.,  that  if  he  would  order  with  him  certain  goods  to  be  shipped 
upon  an  adventure,  if  any  profit  should  arise  from,  them,  B.  should 
have  half  for  his  trouble :  B.  having  lent  his  credit  onthis  con- 
tract, and  ordered  the  goods  on  their  joint  account,  which  were 
furnished  accordingly,  and  afterwards  paid  for  by  B.  alone ;  it  was 
held  that  B.  was  entitled  to  recover  back  such  payment  in  assump- 
sit against  A.,  who  had  not  accounted  to  him  for  the  profits ;  such 
contract  not  constituting  a  partnership  as  between  themselves,  but 
only  an  agreement  for  a  compensation  for  trouble  and  credit, 
though  B.  was  liable  as  a  partner  to  third  persons,  creditors  (m). 
But  where  two  persons,  who  have  never  been  in  partnership  as 
general  partners,  concur  in  giving  an  order  for  an  undivided  parcel 
of  goods,  they  are  not,  therefore,  liable  jointly  to  the  seller,  if,  upon 
the  whole  of  the  transaction,  the  intention  of  the  parties  appears  to 
have  been  that  the  buyers  should  be  severally  responsible  for  the 
amount  of  their  respective  interests  in  the  goods  (n).  ■ 
,  A  party  paying  a  deposit  on  shares  in  a  trading  company,  and 
afterwards  signing  the  deed  of  partnership,  is  to  be  considered  as  a 
partner  from  the  time  of  his  paying  the  deposit  (o).  But  in  an  action 
for  goods  and  work  applied  in  equipping  a  irmie  (the  defendant 
being  charged  as  one  of  the  company  concerned  in  ivorhing  if)  it- 
was  held,  that  the  mere  payment  of  deposits  without  any  signature 
of  a  deed,  or  interference  in  management,  was  not  enough  to  make 
the  defendant  liable,  unless  the  jury  believed,  from  the  evidence, 
that  an  actual  conveyance  of  an  interest  in  the  mine  had  been 
made  to  her  (p).  Where,  however,'  a  defendant(g')  was  charged  with 
a  debt  as  partner  in  a  mining  company,  it  was  held,  that  the  fact 
of  partnership  might  be  shown  by  evidence  short  of  strict  proof 
that  he  had  executed  a  deed  of  co-partnership,  or  was  legally  in- 
terested in  the  mine ;  and  that  declarations  made  by  him,  either 
before  or  after  the  debt  was  incurred,  might  be  used  for  this  pur- 
pose (g).  So  it  was  held  to  be  sufficient  evidence  to  prove  a 
person  to  be  a  member  of  a  trading  company,  that  he  and  others 
had  agreed  to  form  a  company,  and  that  the  business  had  been 
carried  on  upon  the  footing  of  that  agreement  (r).     Maule,  J.,  in 

(m)  Hezketh   t.   Blanchard,   i    East,  191;  Tindal,  C.  J.,  says,  "with  respect 

144.     See  also,  on  this  point,  Jlawlmson  to  this  case  of  Vice  r.  lady  Anson,  1 

T.  Cla/rke,  15  M.  &  AV.  592  ;  and  Caldi-  cannot  think  its  doctrine  will  ever  ba 

cott  V.  Onffiths,  8  Ex.  898.  extended  ;    and   certainly  none  of  the 

(«)  Gibson  t.   Lupton    cmd   Wood,   9  subsequent  cases   place   much   reliance 

Bmeh.  297.  upon  it." 

(o)  Lamler  v.  Kershaw,  1  M.  &  Malk.  (q)  Ralph  y.  Harvey,  and  Richards  T. 

^^■,  .   ^.  Earvey,  1  Q.  B.  845. 

(P>  ^  V.  Lady  Anson,  1  M.  &  Malk.  (r)  Owen  v.  Van  Uster,  20  L.  J.,  C.  P. 

>?  '  '  ?-„^  ^•.  **'®-     ^"  Steigenberger  v.  61.   See  also,  upon  this  point,  Thomas  v. 

Oarr,  3  Scott's  N.  E.  471  ;  3  M.  &  Gr.  Clarke,  18  C.  B.  662  ;  26  L.  J.,  C.  P.  309, 


PARTNERS.  1093 

his  judgment,  thus  explains  the  case  of  Vice  v.  Anson: — "In 
order  to  make  Lady  Anson  liable  it  was  necessary  to  prove  that 
she  was  the  person  in  whose  behalf  the  expenses  which  were  the 
subject  of  the  action  had  been  incurred.  The  proof  relied  upon 
was,  that  Lady  Anson  had  said  that  she  was  a  shareholder ;  but 
that  was  disposed  of  by  showing  that"  she  made  that  admission 
under  the  false  impression  that  she  had  a  legal  interest  in  the 
mine.  That  case  by  no  means  decides  that  persons  cannot  be 
shareholders  in  a  mine  except  by  having  a  legal  interest  in  it.  It 
only  shows,  that  if  there  be  no  other  way  of  proving  a  person  to 
be  a  shareholder  than  by  proving  that  he  had  a  legal  interest,  that 
interest  must  be  properly  proved." 

Where  a  mining  company  was  formed,  the  capital  to  be  30,000?., 
in  3000  shares  of  lOl.  each,  and  2000  shares  only  were  actually  sub- 
scribed for,  of  which  the  defendant  took  100  ;  it  was  held,  that  letters 
subsequently  written  by  the  defendant  to  the  directors,  requiring 
them  to  call  a  meeting  for  the  pui-pose  of  changing  a  director,  were 
evidence  to  go  to  the  jury  to  show  that  he  authorized  the  directors 
to  proceed  with  the  smaller  amount  of  capital,  so  as  to  render  him 
liable  for  the  price  of  articles  supplied  for  the  use  of  the  mines  on 
the  order  of  the  directors  (s).  A  project  having  been  formed  for 
the  establishment  of  a  company  for  the  manufacturing  of  sugar 
from  beet-root,  a  prospectus  was  issued,  stating  the  proposed 
capital  to  consist  of  10,000  shares  of  2ol.  each.  The  directors 
began  their  works,  and  entered  into  contracts  respecting  them,  and 
manufactured  and  sold  some  sugar ;  but  only  a  small  portion  of 
the  proposed  capital  was  raised,  and  only  1,400  out  of  the  10,000 
shares  were  taken  ;  it  was  held,  that  a  subscriber,  who  had  taken 
shares,  and  paid  a  deposit  on  them,  was  not  liable  upon  such  con- 
tracts of  the  directors  without  proof  that  he  knew  and  assented  to 
their  proceeding  on  the  smaller  capital,  or  expressly  authorized  the 
making  of  the  contract  (t).  The  agreement  to  take  shares  in  a 
concern  which  is  to  have  a  certain  amount  of  capital  is  a  con- 
ditional contract ;  that  is,  provided  that  that  amount  of  capita,!  is 
subscribed  for,  and  unless  that  condition  is  waived  the  subscriber 
is  not  a  shareholder  in  the  sense  of  a  person  having  agreed  to  take 
shares  (u). 

Where  it  was  proved  that  A.  had  contributed  to  the  funds  of  a 
building  society,  and  had  been  present  at  a  meeting  of  the  society, 
and  party  to  a  resolution  that  certain  houses  should  be  built ;  it 
was  held,  that  he  was  liable  in  an  action  for  work  done  in  build- 
ing those  houses,  without  proof  that  he  had  any  actual  interest  in 

(s)  Tredwen  v.  Bourne,  6  M.  &  W.  1089.                                ^  ,r   .^  ■,-,,  „ 

461     See  Dichnson  v.  Valpy,  10  B.  &  (0  Piichford  v.  Davis,  5  M.  &  W.  2. 

C  123  ■  Hawhen  v.  Bourne,  8  M.  &  W.  (m)  See  Galvanized  Iron  Company  v. 

703  ;  and  Peel  v.  Thomas,  15  C.  B.  714  ;  Wesloly,  8  Ex.  17  ;  21  L.  J.,  Ex.  302. 
24  L.   J.,  0.   P.  86  ;   and  see  ante,  p. 

VOL.   II.  ^ 
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them,  or  in  the  land  on  which  they  were  built  (v).  A  merchant  in 
London  recommended  consignments  to  a  merchant  abroad,  and  it 
was  agreed  that  the  commission  on  all  sales  of  goods  recommended 
by  one  house  to  the  other  should  be  equally  divided,  without 
allowing  any  deduction  for  expenses ;  it  was  held,  that  this  was  a 
participation  in  profit,  and  constituted  a  partnership  between  the 
parties  quoad  hoc  (x).  In  1820,  W.  advanced  to  A.  and  B.,  then 
carrying  on  business  in  partnership  as  brewers,  the  sum  of  24,000t, 
and  the  three  executed  a  deed,  by  the  terms  of  which  a  partner- 
ship stock  was  created,  in  which  they  all  had  a  joint  property: 
W.,  however,  was  not  to  have  any  definite  aliquot  proportion  of 
the  profits,  but  was  to  have  an  account  of  the  profits  as  between 
themselves,  so  as  to  get  2,000Z.  or  2,400Z.  a-year,  as  the  case  might 
be,  out  of  the  clear  profits :  W.'s  name  never  appeared  to  the 
world  as  a  partner ;  it  was  held,  that  W.  was  a  partner  ;  and  the 
new  firm  having  become  bankrupt  in  1826,  that  the  creditors  of 
the  old  firm  and  the  creditors  of  the  new  firm  were  both  entitled 
to  prove  against  the  property  of  the  new  firm  (y). 

A.,  B,,  and  C,  the  proprietors  of  a  stage-coach,  dividing  the 
general  profits  of  the  concern,  agi'eed  that  they  should  each  work 
the  coach  a  stage  with  horses,  their  separate  property,  and  main- 
tained respectively  at  their  separate  expense ;  it  was  held,  that  B. 
and  C.  were  not  jointly  liable  as  co-partners  with  A.  for  the  price 
of  hay  furnished  at  A.'s  request  for  the  use  of  the  horses  which 
were  his  separate  property,  but  were  kept  by  him  for  the  purpose 
of  working  the  coach  the  stage  allotted  to  him  under  the  agree- 
ment (z).  Note. — It  did  not  appear  in  what  manner,  upon  an  ad- 
justment of  the  accounts,  the  hay  furnished  to  the  different  horses 
was  paid  for ;  whether  as  part  of  the  general  outgoings  or  sepa- 
rately by  each  party.  Where  A.,  the  keeper  of  a  coach-office,  and  ' 
a  part  owner  in  several  coaches,  made  a  contract  with  B.  for  the 
carriage  of  parcels  which  he  was  in  the  habit  of  sending  from  that 
office  to  various  places ;  it  was  held,  that  this  bound  the  owners 
of  all  the  coaches,  in  which  A.  was  part  owner,  and  as  well 
those  who  became  part  owners  after  making  the  contract  as  those 
who  were  so  before  (a).  A.  was  employed  by  B.  to  sell  goods, 
and  was  to  receive  for  his  trouble  whatever  money  he  could  pro- 
cure for  them  beyond  a  stated  sum  ;  this  was  held  not  to  consti- 
tute a  partnership  between  A.  and  B.  as  to  these  goods  (b).  So 
where  A.,  having  purchased  two  bullocks,  put  them  to  depasture 
upon  the  lands  of  B.,  under  an  agreement  that,  after  they  had  been 

[v)  Braithwaite  v.  Skofield,  9  B.  &  C.  Taunt.  49.    See,  per  Parke,  B.,  an  expla- 

401.  nation  of  the  principle  on  which  this 

(a?)  Cheap  v.  Barclay,  4  B.  &  A.  663.  and  similar  cases  proceeded  in  Wilaony. 

{y)  Exp.  Chuck,  8  Bingh.  469 ;  coram  Whitehead,  10  M.  &  W.  503,  504. 
Lord  Chancellor,  assisted  by  Tiiidal,  C.  (o)  Helshy  v.  Mea/rs,  5  B.  &  C.  504. 

J.,  and  IMledale,  J.  (J)  Bejijamin  v.  Porteus,  2  H.  Bl.  590 ; 

(a)  Barton  v,  Hanson  and  others,  2  Pott  v.  Byton,  3  C.  B.  32. 
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fatted,  the  profit  to  be  made  upon  the  re-sale,  above  a  certain  sum 
(at  which  A.  then  valued  the  bullocks),  should  be  equally  divided 
between  A.  and  B.  It  was  held,  that  A.  and  B.  were  merely 
partners  in  the  profits,  and  that  this  was  a  mode  of  paying  B.  for 
the  pasture  ;  consequently  A.  might  maintain  an  action  in  his  own 
name,  without  joining  B.,  to  recover  the  price  of  the  bullocks  from 
a  person  to  whom  he  had  sold  them  (c).  So  where  there  was  an 
agreement  between  A.,  the  sole  owner  of  a  lighter,  and  B.,  a 
lighterman,  that  B.,  in  consideration  of  working  the  lighter,  should 
have  half  her  gross  earnings,  Lord  Ellenborough  was  of  opinion, 
that  as  this  was  only  a  mode  of  paying  B.  wages  for  his  labour, 
and  differed  from  a  participation*  of  profits  and  loss,  it  did  not 
constitute  a  partnership  (d).  So  where  A.  and  S.  were  joint 
owners  of  a  ship,  and  A.  worked  the  ship,  defraying  all  the  ex- 
penses, and  taking  the  entire  management,  and  he  took  two  thirds 
of  the  gross  earnings,  and  S.,  who  did  nothing,  took  the  other  third ; 
it  was  held,  that  the  result  of  these  facts  was,  that  A.  hired  the 
share  of  S.  in  the  ship,  and  that  he  was  not  the  partner  or  agent  of 
S.,  so  as  to  render  S.  liable  in  an  action  caused  by  the  negligence 
of  A.,  but  it  was  doubted  whether  the  same  rule  would  apply  in  an 
action  ex  contractu  (e).  So  an  agent  who  is  paid  by  a  proportion 
of  the  profits  of  the  adventure,  is  not  therefore  a  partner  in  the 
goods  (/).  A  partnership  cannot  acquire  property  in  goods  ob- 
tained by  the  fraud  of  one  of  the  partners  to  which  the  rest  are 
not  privy  (g).  Where  a  chattel  has  been  purchased  by  a  partner 
for  himself,  and  he  has  paid  for  it  out  of  the  partnership  assets, 
the  firm  has  no  interest  in  it  nor  any  lien  upon  it  for  the  amount 
of  the  purchase-money  (A).  An  agreement  to  carry  on  a  partner- 
ship in  violation  of  an  act  of  parliament  is  void,  and  will  confer  no 
rights  on  either  party  against  the  other  (i). 

The  28  &  29  Vict.  c.  86,  after  reciting  that  it  is  expedient 
to  amend  the  law  relating  to  partnership,  enacts  as  follows  : — ■ 

1.  The  advance  of  money  by  way  of  loan  to  a  person  engaged  or 

about  to  engage  in  any  trade  or  undertaking  upon  a  con- 
tract in  writing  with  such  person  that  the  lender  shall  receive 
a  rate  of  interest  varying  with  the  profits,  or  shall  receive  a 
share  of  the  profits  arising  from  carrying  on  such  trade  or 
undertaking,  shall  not  of  itself  constitute  the  lender  a 
partner  with  the  person  or  the  persons  carrying  on  such  trade 
or  undertaking,  or  render  him  responsible  as  such. 

2.  No  contract  for  the  remuneration  of  a  servant  or  agent  of 

(c)  Wish  V.  Small,  Devon  Spring  As-  (e)  Barnard  v.  Aaron,  31  L.  J.C.  B., 

sizes,  1808,  coram  Thomson,  B.,  1  Campb.  334. 

331.    See  French  v.  Styring,  26  L.  J.,  C.  (/)  Meijur  v.  Sharpz,  5  Taunt.  74. 

p_  i8i_  (g)  Kilby  v.  Wilson,  Ry.  k  Moo.  178. 

'  (d)  Dry  v.   Boswdl,   1   Campb.   329.  (A)  Waltomr.  Butler,  2^  Bsay.  428. 

See  also  R.  v.  Wortley,  21  L.  J.,  M.  C.  (i)  Armstrong  v.  Lewis,  2  Or.  &  M 

44  298. 
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any  person  engaged  in  any  trade  or  undertaking  by  a  share 
of  the  profits  of  such  trade  or  undertaking  shall  of  itself 
render  such  servant  or  agent  responsible  as  a  partner 
therein,  nor  give  him  the  rights  of  a  partner. 

3.  No  person,  being  the  widow  or  child  of  a  deceased  partner  of 

a  trader,  and  receiving  by  way  of  annuity  a  portion  of  the 
profits  made  by  such  trader  in  his  business,  shall,  by  reason 
only  of  such  receipt,  be  deemed  to  be  a  partner  of,  or  to  be 
subject  to  any  liabilities  incurred  by  such  trader. 

4.  No  person  receiving  by  way  of  annuity  or  otherwise  a  portion 

of  the  profits  of  any  business  in  consideration  of  the  sale 
by  him  of  the  goodwill  of  such  business,  shall  by  reason 
only  of  such  receipt  be  deemed  to  be  a  partner  of,  or  be 
subject  to  the  liabilities  of  the  person  carrying  on  such 
business. 

5.  In  the  case  of  any  such  trader  as  aforesaid  being  adjudged  a 

bankrupt,  or  taking  the  benefit  of  any  act  for  the  relief  of 
insolvent  debtors,  or  entering  into  an  arrangement  to  pay 
his  creditors  less  than  20s.  in  the  pound,  or  dying  in  in- 
solvent circumstances,  the  lender  of  any  such  loan  as  afore- 
said shall  not  be  entitled  to  recover  any  portion  of  his  prin- 
cipal, or  of  the  profits  or  interest  payable  in  respect  of  such 
loan,  nor  shall  any  vendor  of  any  goodwill  as  aforesaid  be 
entitled  to  recover  any  such  profits  as  aforesaid  until  the 
claims  of  the  other  creditors  of  the  said  trader  for  valuable 
consideration  in  money  or  money's  worth  have  been 
satisfied. 

6.  In  the  construction  of  this    act,  the  word   "  person "  shall 

include  a  partnership  firm,  a  joint-stock  company,  and  a 
corporation. 

By  7  Will.  IV.  &_1  Vict.  c.  73,.  the  Queen  is  enabled  to  confer 
certain  powers  and  immunities  on  trading  and  other  companies  by 
patent :  inter  alia,  1.  The  same  powers  may  be  granted  to  compa- 
niesnot  incorporated  as  if  they  were  so  (Je).  2.  That  suits  may  be 
carried  on  in  the  name  of  one  of  the  officers  {l).  3.  The  indivi- 
dual liability  of  members  may  be  limited  (m).  4.  The  evidence  of 
any  officer  or  member  of  such  company  is  made  admissible. 

Joint  stock  companies  are  regulated  by  the  Joint  Stock  Compa- 
nies Act,  1862.    25  &  26  Vict.  c.  89. 

ik)  Sect.  2.  1  M.  &  Gr.  247  ;  1  Scott,  N.  R.  170. 

_(/)  Sect.  3.     See  Galloway  v.  JBleadm,  (m)  Sect.  4. 


PARTNERS.  1097 

II  How  far  the  Acts  of  one  Partner  are  binding  on  his 
Co-Partners. 

A  general  partnership  agreement  (ti),  though  under  seal,  does 
not  authorize  the  partners  to  execute  deeds  for  each  other,  unless  a 
particular  power  be  given  for  that  purpose  ;  and  the  power  must  be 
given  by  deed,  for  one  man  cannot  authorize  another  to  execute  a 
deed  for  him  but  by  deed ;  and  no  subsequent  acknowledgment  will 
suffice  (o).  But  although  one  partner  cannot  bind  the  other  part- 
ners by  deed,  without  an  authority  by  deed,  yet  the  law  implies  an 
authority  in  the  individual  members  of  every  copartnership  to 
enter  into  such  contracts  on  bqjjalf  of  the  firm,  as  are  usually 
entered  into  in  the  course  of  such  a  business(^).  Thus  in  mercan- 
tile transactions,  one  member  of  a  partnership  in  trade  may  bind  his 
co-partners  even  without  their  knowledge  or  assent,  by  bills  of 
exchange  and  promissory  notes  (g),  in  the  name  of  the  partner- 
ship (r)  ;  for  this  is  warranted  by  the  custom  and  law  of  merchants, 
and  is  necessary  for  the  purposes  of  trade.  But  these  reasons 
do  not  apply  to  the  case  of  partnerships  not  in  trade,  such  as 
a  firm  of  solicitors  ;  and  therefore  in  such  cases  the  individual 
partners  have  no  implied  authority  to  bind  the  firm  by  negotiable 
instruments  (s). 

The  general  authority  of  one  partner  to  draw  bills  or  promissory 
notes  to  charge  another  is  only  an  implied  authority  (t) ;  and  con- 
sequently that  implication  may  be  rebutted  :  for  it  is  not  essential 
to  a  partnership,  that  one  partner  should  have  power  to  draw  bills 
and  notes  in  the  partnership  firm  to  charge  the  others ;  they  may 
stipulate  between  themselves  that  it  shall  not  be  done ;  and  if  a 
third  person,  having  notice  of  this,  will  take  such  a  security  from 
one  of  the  partners,  he  shall  not  sue  the  others  upon  it,  in  breach 
of  such  stipulation,  nor  in  defiance  of  a  notice  previously  given  to 
him  by  one  of  them,  that  he  will  not  be  liable  for  any  bill  or  note 
signed  by  the  others.  But  any  restriction  which,  by  agreement 
amongst  the  partners,  is  attempted  to  be  imposed  upon  the  autho- 
rity which  one  possesses  as  a  general  agent  for  the  other  is  opera- 
rative  only  between  the  partners  themselves,  and  does  not  limit  the 
authority  as  to  third  persons,  who  acquire  rights  by  its  exercise, 
unless  they  know  that  such  restriction  has  been  made  (u).  A  new 
partner,  however,  cannot  be  bound  for  an  old  debt  incurred  by  the 

(n)  Harrison  v.  Jackson  and  others,  7  p.  265. 
T  K  207  (*^  HedUy  v.  Bainoridge,  3  Q.  B.  316. 

M  Steialitx.  v.  Eqaington,  Holt's  N.  P.  See  also  Sarman  v.  Johnson,  2  E.  &  B. 

C  ^j'^  ™'"*'  VJ  -y     '  gj  .  ^  p  22  L.  J.,  Q.  E.  297  ;  Yates  v. 

'(»)  'Beckham  v.  Drake,  9  M.  &  "W.  79.  Dalton,  28  L.  J.,  69  Ex.  • 

(a)  Ante  tit   "  Bills  of  Exchange, "  p.  (t)  Oalhoay  v.  Maiheiv  and  another,  10 

2s/  '  f  East,  264. 

(r)  Kirk  v.  Blurton,  9  M.  &  W.  284 ;  (m)  Per  Parke,   B.,   delivering  judg- 

Maclae  v    Sutherland,  3  E.  &  B.   1  ;  ment  of  court  in  Hawken  v.  Bourne,  8 

Forbes  V.  Marshall,  U  Ex.   116;  ante,  M.  &  W.  703. 
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other  partners,  before  the  new  partner  was  taken  into  the  firm; 
nor  can  one  partner  pledge  the  security  of  another  for  his  own 
private  debt  (x).  Therefore  where  a  bill  had  been  accepted  in  the 
name  of  a  firm  for  a  debt  which  was  incurred  partly  before  and 
partly  after  A.  had  joined  it, — it  was  held  that  A.  was  liable  for 
that  portion  of  the  debt  only  which  was  incurred  after  he  had 
joined  (y). 

One  partner  may,  by  procuration,  indorse  bills  for  the  firm  (sj. 
A  retired  partner  may  give  authority  by  parol  to  a  continuing  part- 
ner to  indorse  bills  in  the  partnership  name,  after  the  dissolution  of 
the  partnership  (a).  A  bill  of  exchange  duly  drawn  by  a  partner- 
ship, and  accepted  during  the  continuance  of  the  partnership, 
continues  to  be  the  joint  property  of  the  firm,  notwithstanding  a 
dissolution  of  partnership,  and  may  therefore  be  endorsed  after  the 
dissolution  by  any  of  the  partners  in  the  name  of  the  firm,  although 
the  indorsee  has  notice  of  the  dissolution  (h). 

One  of  several  persons  cannot  bind  the  others  by  a  submission 
to  arbitration,  even  of  matters  arising  out  of  the  business  of  the 
firm  (c),  and  in  this  respect  there  is  not  any  distinction  between  a 
general  partnership,  and  a  partnership  in  a  particular  transaction(d) ; 
nor  can  one  partner,  by  giving  a  guarantee  in  the  name  of  the  firm, 
bind  the  others  in  the  absence  of  evidence  that  it  was  the  practice 
of  the  firm  to  give  guarantees  (e),  or  that  it  was  necessary  for  the 
purpose  of  carrying  on  the  partnership,  or  that  the  other  partners 
had  adopted  it  (/).  Nor  is  there  any  implied  authority  to  one 
adventurer  from  his  co-adventurers  in  a  mine,  to  pledge  their  credit 
for  money  borrowed  by  him  for  the  purposes  of  the  mine  (g). 

If  one  of  two  partners  commit  a  secret  act  of  bankruptcy,  the 
other  partner  may,  for  a  valuable  consideration,  and  without  fraud, 
dispose  of  the  partnership  effects;  and  though  he  himself  afterwards 
become  bankrupt,  the  assignees,  under  a  joint  commission,  cannot 
maintain  trover  against  the  boTid  fide  vendee  of  such  partnership 
effects ;  and  the  same  rule  holds,  although,  the  solvent  partner 
knew  of  the  bankruptcy  (h).  Hence,  where  one  of  two  partners,  who 
were  country  bankers,  became  bankrupt ;  and  the  defendants  being 
holders  of  their  notes,  obtained  payment  of  part  of  them  from  the 
London  banker,  at  whose  house  they  were  payable  out  of  the  funds 
in  their  hands  belonging  to  the  countiy  bank  ;  and  the  solvent 

(x)  Sheriff  v.  Wilhs,  1  East,  48.     See  (c)  Steed  v.  Salt,  3  Bingli.  101. 

also  Tere  v.  AsUy,  10  B.  &  C.  288  ;  and  (d)  Adams  v.  Bankart,  1  C.  M.  &  E. 

BeaU  v.  Mouls,  10  Q.  B.  976,  983.  081.     See  also  Eatton  v.  Eoyle,  27  L.  J., 

(y)  Wilson  v.  Lewis,  2  M.  &  G.  197.  Ex.  486. 

See  also  Norton  v,  Seymour,  3  C.  B.  792  ;  (e)  Hasleham  v.  Young,  5  Q.  B.  833. 

and  Crcmfurd  v.  Coelcs,  6  Ex.  291.  (/)  Riehetts  v.  Bennett,  4  C.  B.  686  ; 

(2)  Williarnson  v.  Johnson,  1  B.  &  C.  ;S'.  C.  17  L.  J.,  C.  P.  17. 

146.  (g)  BreUellv.  Williams,  3  Ex.   623; 

(a)  Smilh  v.  Winter,  4  M.  &  W.  454.  19  L.  J.,  Ex.  121. 

(b)  Lewis  v.  Reilly,  1  Q.  B.  349..  (h)  Pooe  v.  Hanbui-y,  Cowp.  449. 
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partner  .knowing  of  the  bankruptcy,  procured  a  debtor  to  tlie  firm 
to  give  his  bill  in  part  satisfaction  of  his  debt,  and  indorsed  and 
delivered  the  same  to  defendants  in  payment  of  the  residue  of  the 
notes  in  their  hands,  and  afterwards  became  bankrupt ;  it  was  held, 
that  the  assignees,  under  a  joint  commission,  could  not  recover 
from  the  defendants  the  monies  so  paid  to  them  by  the  London 
bankers,  nor  the  proceeds  of  the  said  bill  (i).  If  one  partner  be- 
comes a  bankrupt,  his  assignees  cannot  obtain  any  share  of  the  part- 
nership effects,  until  they  first  satisfy  all  that  is  due  from  him  to 
the  partnership  (k).  A  solvent  partner  may  sue  out  a  writ  in  the 
name  of  his  partner,  or  of  his  assignees,  if  he  is  bankrupt,  as  well 
as  his  own,  in  order  to  recover  a  debt  due  to  the  partnership  ;  but 
the  partner  who  objects  has  a  rigfft  to  be  indemnified  against  the 
costs  {I). 

Where  one  partner  commits  an  act  of  bankruptcy,  which  is  after- 
wards followed  up  by  a  commission'  and  assignment,  he  has  no  longer 
any  power  over  the  partnership  property.  And  any  disposition  of 
it  by  him  is  void  as  against  the  other  partners,  it  being  vested  in 
them  and  his  assignees  by  relation  to  his  act  of  bankruptcy  (m). 
Where  one  of  two  partners,  with  the  intention  of  cheating  the 
other,  goes  to  a  shop  and  purchases  articles  such  as  might  be  used 
in  the  partnership  business,  which  he  instantly  converts  to  his  own 
separate  use,  if  there  was  no  collusion  between  him  and  the  seller, 
this  is  to  be  considered  as  a  partnership  transaction,  and  the  inno- 
cent partner  is  liable  for  the  price  of  the  goods,  without  proof  of 
any  previous  dealings  between  the  parties  (n). 

Where  goods  were  ordered  by  one  member  of  a  club  for  the 
benefit  of  all,  it  was  held,  that  every  member,  who  either  con- 
curred in  the  order  or  subsequently  assented  to  it,  was  liable, 
although  the  member  who  ordered  the  goods  was  made  the  debtor 
in  the  plaintiff's  books,  and  the  bill  was  sent  to  him,  unless  it 
clearly  appeared  that  the  plaintiff  meant  to  give  credit  to  that 
member  only  (o).  But  in  a  later  case,  where  a  club  was  formed 
subject  to  the  following  among  other  rules,  viz.  that  the  entrance-fee 
should  be  ten  guineas,  and  the  annual  subscription  five  guineas  ; 
that  if  the  subscription  were  not  paid-  within  a  certain  limited 
period,  the  defaulter  should  cease  to  be  a  member ;  that  there 
should  be  a  committee  to  manage  the  affairs  of  the  club,  to  be 
chosen  at  a  general  meeting ;  and  that  all  members  should  discharge 
their  club  bills  daily  ;  the  steward  being  authorized,  in  default  of 
payment  on  request,  to  refuse  to  continue  to  supply  them  :  it  was 

(i)  Barvey  v.  Orickett,  5  M.  &  S.  336.  (m)  Per  Bayliy,  B.,  in  Burt  v.  Moult, 

See  Woodbridge  v.  Swann,  4  B.  &  Ad.  3  Tyrw.  569,  recognizing  Thomason  v. 

636  Prere,  10  East,  418. 

(k)  Per  TenUrden,  C.  J.,  Holdei-ness  v.  (n)  Bond   v.    Oihson  and  another,   1 

Shackels   8  B  &  C   618  Campb.  185. 

(l)  Whitehead  y.  ffugJies,  2  Cr.  &  M.  (o)  Delmney  r.  Strickland,  2  Stark. 

3jg;  IT.  P.  C.  416,  Alhott,  C.  J. 
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held,  that  a  member  of  the  club,  merely  as  such,  was  not  liable 
for  debts  incurred  by  the  committee  for  work  done  or  goods  sup- 
phed  for  the  use  of  the  club  ;  for  that  the  committee  had  no  autho- 
rity to  pledge  the  personal  credit  of  the  members  (p). 

A  judgment  taken  by  one  of  two  joint  creditors  does  not  ex- 
tinguish the  debt,  unless  it  be  taken  with  the  concurrence  of 
both  Iq). 

A.,  B.  and  C.  carried  on  trade  in  partnership,  and  A.  was  also  in 
partnership  with  D.  A.  being  indebted  to  the  firm  of  A.,  B.  and  C. 
before  the  dissolution  of  that  partnership,  unknown  to  D.,  indorsed 
a  bill  and  paid  over  money  (belonging  to  A.  and  D.)  in  discharge 
of  the  private  debt  due  from  A.  to  A.,  B.  and  C,  and  immediately 
afterwards  indorsed  the  same  bill  to  a  creditor  of  the  firm  of  A.,  B., 
and  C.  The  partnership  between  A.,  B.  and  C.  having  been  dis- 
solved ;  it  was  held,  that  A.  and  D.  could  not  maintain  ti'over 
against  B.  and  C.  for  the  bill  nor  assumpsit  for  the  money  paid  by 
A.  out  of  the  funds  of  A.  and  D.  to  A.,  B.  and  C,  in  discharge 
of  his  private  debt :  and  A.  and  D.  having  afterwards  become 
bankrupts;  it  was  held,  that  their  assignees  could  not  maintain 
such  action  (r).  The  principle  of  this  decision  was,  that  if  one  of 
the  plaintiffs  is  barred,  he  cannot  recover  by  joining  other  plaintiffs 
in  an  action  to  undo  his  own  act  (s).  So  where,  to  an  action  by 
three  plaintiffs  for  a  joint  demand,  the  defendant  pleaded  an 
accord  and  satisfaction  with  one  of  the  plaintiffs,  by  a  part  pay- 
ment in  cash,  and  a  set-off  of  a  debt  due  from  that  one  to  the 
defendant ;  it  was  held,  that  the  plea  was  good,  without  alleging 
any  authority  from  the  other  two  plaintiffs  to  make  the  settle- , 
ment  (f). 

One  of  two  partners  drew  bills  of  exchange  in  his  own  name, 
which  he  procured  to  be  discounted  with  a  banker,  through  the 
meditim  of  the  same  agent  who  had  discounted  other  bills  drawn 
in  the  partnership  firm  with  the  same  banker ;  it  was  held,  that 
the  banker  had  not  any  remedy  against  the  partnership,  upon  the 
bill  so  drawn  by  the  single  partner,  because  they  did  not  appear  to 
have  been  drawn  for  and  on  account  of  the  partnership.  And 
although  the  proceeds  of  these  bills  had  been  applied  to  the  use  of  the 
partnership,  yet  the  court  held,  that  the  partners  were  not  liable  as 
for  money  lent,  inasmuch  as  the  transaction  was  originally  mere 
matter  of  discount,  and  not  an  advance  of  money  to  the  partner- 
ship, taking  the  bills  as  a  collateral  security  (u).     But  where  one 

(p)  Flemyng  v.  Meetor,  2  M.  &  "W.  (r)  Jones  v.  Yates,  9  B.  &  C.  532. 

172,  recognized  in  Todd  v.  Emly,  7  M.  &  (s)  Per  Parke,  B.,  in  Wallace  v.  Kel- 

"W.  427  ;  S.  C.  8  M.  &  "W.  505.     See  sail,  7  M.  &  W.  273. 
also  I)/rreU  v.  Woolley,  2  Scott's  N.  E.  («)  Wallace  v.   KelscUl,    7  M.  &,  W. 

171  ;  1  M.  &  Gr.  809,  case  of  a  Benefit  264,  recognized  in  Turner  v.  Ilardey,  9 

Society.  M.  &  "W.  770  ;  and  in  Gordon  v.  £llis,  7 

(?)  Per  Holroyd,  J.,  in  Biggs  v.  Pel-  M.  &  G.  607  ;  8  Scott,  N.  R.  290. 
lows,  8  B.  &  0.  405.  [u)  Emly  v.  Lye,  15  East,  7. 
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of  several  partners,  with  the  privity  of  the  others,  draws  bills 
of  exchange  in  his  own  name  upon  the  partnership  firm  in  favour  of 
persons  who  have  advanced  him  the  amount,  which  he  applies  to  the 
use  of  the  partnership,  although  the  partners  are  not  jointly  liable 
on  the  bills,  they  may  be  jointly  sued  by  the  payees  for  .money 
lent  (x).  Where  one  of  three  partners,  after  a  dissolution  of 
partnership,  undertook  by  deed  to  pay  a  particular  partnership 
debt  on  two  bills  of  exchange,  and  that  was  communicated  to  the 
holder,  who  consented  to  take  the  separate  notes  of  the  one  partner 
for  the  amount,  strictly  reserving  his  right  against  all  three,  and 
retained  possession  of  the  original  bills;  it  was  held,  that  the 
separate  notes,  having  proved  unp^ductive,  he  might  still  resort  to 
his  remedy  against  the  other  partners,  and  that  the  taking  under 
these  circumstances  the  separate  notes,  and  even  afterwards  renew- 
ing them  several  times  successively,  did  not  amount  to  satisfaction 
of  the  joint  debt  {y).  Payment  to  one  of  two  partners  of  a  partner- 
ship debt,  after  they  have  appointed  a  third  person  to  collect  the 
debts,  and  with  notice  of  such  appointment,  is,  notwithstanding 
the  notice,  good  (z).  Where  one  of  two  partners  makes  a  contract, 
as  to  the  terms  on  which  any  business  is  to  be  transacted  by  the 
firm,  although  such  business  is  not  in  their  usual  course  of  dealing, 
and  even  contrary  to  their  arrangement  with  each  other,  yet  if  the 
business  is  afterwards  transacted  by  or  with  the  knowledge  of  the 
other  partner,  he  is  bound  by  the  contract  made  by  his  partner  (a). 
So  a  pledge  i)y  one  partner  of  partnership  property  will  bind  his 
partners,  although  the  pledge  is  made  without  their  privity  and 
consent ;  provided  there  be  not  any  fraud,  and  provided  also  the 
pledgee  did  not  know,  nor  had  means  of  knowing,  that  the  pro- 
perty was  partnership  property  (&).  Mere  knowledge  by  a  creditor 
of  the  dissolution  of  partnership  will  not  release  the  old  partners 
from  their  liability  to  him,  though  he  continue  his  account  with 
the  new  firm,  unless  he  appears  expressly  or  by  some  act  to  have 
accepted  the  substituted  credit  of  the  new  partnership,  instead  of 
the  retiring  partners  (c). 


III.   Of  Actions  by  and  against  Partners,  and  of  Remedies 
against  each  other. 

Whenever  an  express  contract  is  made,  an  action  is  maintainable 
upon  it  either  in  the  name  of  the  person  with  whom  it  was  actually 
made,  or  in  the  name  of  the  person  with  whom  in  point  of  law  it 
was  made.     Hence,  where  three  parties  agreed  to  be  jointly  in- 
to) Denton  v.  Sodie,  3  Campb.  493.  (6)  Saba  v.  Rylcmd,  per  Dallas,  C.  J., 
hi)  Bedford  v.  Deakin,  2  B.  &  A.  210.       confirmed  by  court,  Gow,  N.  P.  C.  132. 
(z)  Porter  v.  Taylor,  6  M.  &  S.  156.  (c)  Kirwan  v.  Kirwan,   2  Cr.  k  M. 
(a)  Sandilands  v.  Marsh,  2  B.  &  A.       617.     Seo  Blew  v.  Wyatt,  5  C.  &  P.  397. 
673. 
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terested  in  goods,  but  that  they  should  be  bought  by  one  of  them 
in  his  own  name  only,  and  he  made  a  contract  for  the  purchase 
accordingly ;  it  was  held,  that  all  might  join  in  suing  the  vendor 
for  a  breach  of  that  contract  (d).  A  contract  was  made  by  one 
of  several  partners  in  his  individual  capacity,  he  declaiing  at  the 
time  that  the  subject-matter  was  his  property  alone  ;  it  was  held, 
that  his  declaration  was  evidence  of  the  fact  against  all  the  partners, 
and  therefore  that  they  could  not  sue  jointly  upon  such  a  contract  (e). 
The  defendant  agreed  with  Sharpe,  a  coachmaker,  for  the  hire  of  a 
carriage  for  five  years.  The  defendant  did  not  know  that  Sharpe 
had  a  partner,  but  in  fact  Eobson  was  partner  with  Sharpe  at  the 
time  of  the  contract.  At  the  end  of  three  years  there  was  a  dis- 
solution of  partnership  between  Sharpe  and  Eobson,  and  notice 
of  that  dissolution,  and  of  Sharpe  having  assigned  all  his  interest 
in  the  contract  to  Eobson,  was  given  to  the  defendant,  who  said  he 
would  not  continue  the  contract  with  Eobson.  It  was  held,  that  it  was 
competent  to  the  defendant  to  consider  the  agi-eement  as  at  an  end ; 
for  he  might  have  been  induced  to  enter  into  the  contract  by  reason 
of  the  confidence  he  reposed  in  Sharpe  ;  and  at  all  events  was  en- 
titled to  his  services  in  the  execution  of  it  (/). 

If  a  person  colludes  with  one  partner  in  a  firm,  in  order  to  enable 
him  to  injure  the  other  partners,  they  can  maintain  a  joint  action 
against  the  person  so  colluding  (g). 

F.,  a  partner  in  a  banking-house,  transferred  stock  out  of  the 
name  of  K.  in  the  books  of  the  Bank  of  England,  under  a  forged 
power  of  attorney,  and  without  the  authority  of  K.,  and  caused  the 
produce  to  be  mixed  with  the  money  of  the  firm.  F.  having  been 
convicted  of  another  forgery  committed  under  similar  circum- 
stances, and  executed;  it  was  held,  that  K.  might  recover  the 
amount  against  the  surviving  partners  in  an  action  for  money  had 
and  received  Qi). 

An  action  of  assumpsit  maybe  maintained  by  the  several  partners 
of  a  firm,  upon  the  guarantee  given  to  one  of  them  if  there  he 
evidence  that  it  was  given  for  the  benefit  of  all  (i).  It  will  be  ob- 
served, that  in  that  case  the  guarantee  was  not  by  deed.  Cove- 
nant lies  on  a  deed  of  composition  with  creditors  by  one  of  two 
partners  who  signs  the  deed  in  the  name  of  the  firm  and  sets  his 
seal  thereto,  for  non-payment  of  an  instalment  due  on  a  partnership 
debt ;  for  the  other  partner  not  being  a  party  to  the  deed,  cannot 
join  in  covenant  (k).  In  an  action  by  partners  for  the  non-perform- 
ance of  a  contract  entered  into  with  the  partnership,  the  action 

{d)  Cothay  y.  Fennell,    10  B.   &  C.  man  v.  Pole,  1  M.  &  Malk.  225. 

671.  (A)  Marsh  and  others  v.  Keating,  1  B. 

(e)  Lucas  v.  Be  la  Cour,  1  M.  &  S.  N.  C.  198. 

249.  (i)  Garrett  v.  Bandley,  4  B.  &  C.  664. 

(/)  Sdbsonand  Sharpe  v.  Drummond,  See  Walton  v.  Dodson,  3  0.  &  P.  163. 

2  B.  &  Ad.  303.  (k)  Metcalfe  v.  Sijcroft,  6  M.  &  S.  75. 

{g)  Per  Lord  Tenterdcn,  C.  J.,  in  Long- 
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should  be  broiight  in  the  joint  names  of  all  the  persons  of  whom  the 
partnership  consisted  at  the  time  the  contract  was  made.  But  where 
an  action  was  brought  by  Mawman,  a  bookseller,  against  Gillett,  the 
printer,  for  not  insuring  the  "Travels  of  Anacharsis:"  and  it  ap- 
peared that  several  other  booksellers,  and  amongst  them  Evans,  a 
witness,  had  a  share  in  the  work :  but  inasmuch  as  Evans  had  never 
contracted  with  Gillett,  but  Mawman  was  the  only  ostensible  man; 
the  court  held,  that  he  was  the  only  proper  plaintiff  (Q  ; — and  with 
good  reason,  for  the  only  acting  partner  might  owe  much  money  to 
the  defendant,  which  the  defendant  might  set  off ;  but  if  the  plain- 
tiff and  the  dormant  partner  had  sued,  that  debt  of  the  acting 
partner  could  not  be  set  off.  "^here  is  a  material  distinction 
Taetw^en  the  case  where  partners  are  defendants,  and  where  part- 
ners are  plaintiffs ;  if  you  can  find  out  a  dormant  partner,  defen- 
dant, you  may  make  him  pay,  because  he  has  had  the  benefit 
of  your  work ;  but  a  person  with  whom  you  have  no  privity 
of  communication  in  your  contract  shall  not  sue  you."  Where, 
however,  a  merchant,  canying  on  trade  on  his  own  separate  account, 
introduced  into  his  firm  the  name  of  a  clerk,,  who  did  not  partake 
in  the  profits  of  the  business,  but  continued  to  receive  a  fixed 
salary ;  Lord  Ellenborough  held,  that  in  an  action  on  a  bill  of  ex- 
change, payable  to  the  order  of  this  firm,  the  clerk  ought  to  have 
been  joined  as  a  plaintiff,  for  he  was  to  be  considered,  in  all  respects, 
as  a  partner  as  between  himself  and  the  rest  of  the  world;  that 
where  the  name  of  the  real  person  is  introduced  with  his  own  con- 
sent, it  is  immaterial  what  agreement  there  may  be  between  him 
and  those  who  share  the  profit  and  loss — they  are  equally  respon- 
sible, and  the  contract  of  one  is  the  contract  of  all  (m).  An  osten- 
sible partner,  who  makes  a  contract,  may,  if  he  pleases,  join 
dormant  partners  with  himself  as  plaintiffs  (n).  But  a  party  with 
whom  the  contract  is  actually  made,  may  sue  without  joining 
others  with  whom  it  is  apparently  made  (o).  Where  one  of  seve- 
ral partners  in  a  banking-house  drew  a  bill  in  his  own  name  upon 
a  third  party,  who  accepted  the  same,  upon  condition  that  the 
drawer  should  provide  for  the  same  when  due  :  it  was  held,  that  all 
the  partners  could  not  recover  on  the  bill  (p). 

The  liability  of  the  partners  depends  upon  their  being  partners 
at  the  time  when  the  contract  is  made,  and  a  dormant  partner 
cannot  set  up  the  plaintiff's  ignorance  of  his  being  a  partner,  to 
obviate  such  liability  (q).  And  no  distinction  can  be  drawn  in  this 
respect  between  contracts  by  parol  or  implied  contracts,  and  express 

(l)  Mailman  v.  aiUett,  cited  hy  Sir  (p)  Sparrow  and  others  v.  Chismym,  9 

Ja'Jus.  Mansfield,  C.  J.,  2  Taunt.  325.  B    &  C    241,  recognized  in  Qc^dm  y. 

See  further  on  this  point  iJoJsoiiv.  Dram-  Elhs,  7  M.  &   G-  607;  8  Scott,    N    E. 

£?  2  B.  &  Ad.  303.  290.     See  also  Driver  v.  Burton,  21  L. 


(m)  Guidon  Y.  Sobson,  2  Cam^h.  302.       J.,  Q.  B.  157.  ..       .     „ 

(n)  Shinner  v.  Stocks,  4  B.  &  A.  437.  (?)  See  Lord  Kenyons  opinion  in  Sa- 

le) Kelt  V.  Nainhj,  10  B.  &  C.  20.  ville  v.  Robertson,  4  T.  E.  725. 
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contracts  in  writing  not  under  seal;  an  undisclosed  principal  or 
dormant  partner  is  equally  liable  to  be  sued  thereon  (r).  But  in 
a  case  where  there  was  a  stipulation  between  three  persons  who 
appeared  to  the  world  as  partners,  that  one  of  them  should  not 
participate  in  the  profit  and  loss,  and  should  not  be  liable  as  a 
partner ;  it  was  held,  that  he  was  not  liable  as  such  to  persons  who 
had  notice  of  this  stipulation  (s). 

It  is  a  general  rule,  that,  between  partners,  whether  they  are  so 
in  general  or  for  a  particular  transaction  only,  no  account  can  be 
taken  at  law.  Hence,  where  A.  and  B.  jointly  undertook  to  pro- 
cure a  cargo  for  a  vessel,  for  certain  commission,  which  they  agreed 
to  divide  equally  between  themselves ;  and  B.  made  all  disburse- 
ments and  received  all  the  monies  for  the  owners,  who  objected  to 
money  claimed  by  B.  for  commission ;  it  was  held,  that  A.  could 
not  maintain  money  had  and  received  against  B.  for  his  share  of 
the  commission,  the  demand  arising  out  of  a  partnership  transac- 
tion, and  no  account  having  been  settled ;  and  the  circumstance  of 
all  the  monies  having  been  received  and  paid  by  one  partner  made 
no  difference  (f).  But  where  A.  and  B.  had  been  partners  in 
certain  ti-ansactions  for  the  sale  and  purchase  of  wool,  having  also 
had  other  dealings  together ;  and  they  settled  a  general  account, 
in  which  was  an  item  to  B.'s  debit  "  to  loss  on  wool,"  and  which 
showed  a  balance  against  him ;  and  B.  signed  the  account  and 
admitted  the  balance  due  ;  it  was  held,  that  A.  might  afterwards 
maintain  an  action  to  recover  the  amount  of  the  item  for  the  loss 
on  the  wool  (u). 

A  number  of  persons  associating  together  and  subscribing  sums 
of  money  for  the  purpose  of  obtaining  a  bill  in  parliament  to  make 
a  railway  are  partners  in  the  undertaking :  and,  therefore,  a  sub- 
scriber who  acted  as  their  surveyor  cannot  maintain  an  action  for 
work  done  by  him  in  that  character  on  account  of  the  partnership 
against  all  or  any  one  of  the  other  subscribers  (x).  Shareholders 
in  a  cost-book  mining  company  cannot  by  agreement  among 
themselves,  "that  calls  in  arrear  shall  be  considered  to  be  debts 
due  from  defaulting  shareholders  to  the  purser,"  empower  him  to 
recover  such  calls  from  such  shareholders  in  an  action  at  law  (y). 
But  where  the  plaintiff,  on  the  24th  of  October,  entered  into  an 
express  contract  with  a  committee  of  individuals,  associated  toge- 
ther for  the  purpose  of  obtaining  an  act  of  parliament  for  making 
a  turnpike-road,  to  do  certain  work  for  a  specified  sum ;  and  on 
the  14th  of  November  the  plaintiff  caused  his  name  to  be  inserted 
in  the  list  of  subscribers  for  two  shares ;  it  was  held,  that  the  cir- 
cumstance of  his  becoming  a  partner  did  not  affect  his  right  to 

(r)  Beckham  v.  Brake,  9  M.  AW.  79  ;  {x)  jfolmes  v.  Higgins,  1  B.  &  C.  74 ; 

S.  C.  (in  error),  11  M.  &  W.  315.  Wilson  v.  Curson,  15  M.  &  W.  532.   See 

(s)  Aldersmi,  v.  Pope,  1  Campb.  404,  n.  Boulter  v.  Peptow,  9  0.  B.  493  ;  19  L.  J., 

(<)  Booill  V.  Hammond,  6   B.    &  C.  C.  P.  191. 

149.  iy)  JTybart  v.  Parker,  27  L.  J.,  C.  P. 

(u)  Wray  v.  Milestone,  5  M.  &  W.  21.  120. 
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recover  ia  respect  of  the  express  contract  previously  made ;  but 
that  with  respect  to  a  sum  which  had  been  allowed  by  the  jury  for 
work  contracted  for  after  the  14th  of  November,  the  plaintiff,  being 
then  a  partner,  could  not  recover  that,  the  case  falling  within  the 
principle  of  Holmes  v.  Higgins  (0).  A  society  for  the  protection  of 
trade  is  not  a  partnership  so  as  to  prevent  a  subscriber  from  suing 
members  of  the  committee  of  the  society  for  work  done  by  their 
order  {cC}.  One  partner  cannot  recover  a  sum  of  money  received 
by  the  other ;  unless,  on  a  balance  struck,  that  sum  be  found  to  be 
due  to  him  alone  (6).  A  promissory  note  was  given  in  the  part- 
nership name  by  one  partner.  A.,  for  his  own  private  debt,  which 
the  other  partner,  B.,  was  compelled  to  pay ;  it  was  held,  that  B. 
might  recover  the  amount  from  A.  as  money  paid  to  his  use  (c). 
Where  plaintiff  and  defenda,nt  had  been  engaged  in  running  a  coach 
from  B.  to  L.,  plaintiff  finding  horses  for  one  part  of  the  road, 
defendant  for  another,  and  the  profits  of  each  party  were  calcu- 
lated according  to  the  number  of  miles  covered  by  his  own  horses; 
the  plaintiff  received  the  fares,  and  rendered  an  account  thereof 
every  week  to  the  defendant ;  it  was  held,  that  plaintiff  and  de- 
fendant were  partners  in  this  concern ;  and  that,  in  an  action  by 
the  plaintiff  agaiust  the  defendant  upon  a  separate  transaction,  the 
defendant  could  not  set  off  a  balance  which  had  been  declared  in 
his  favour  upon  these,  weekly  accounts  ;  inasmuch  as  this  was  a 
balance  during  the  continuance  of  the  concern,  and  not  a  final 
balance  upon  all  the  partnership  accounts  (d). 

The  partners  in  one  house  of  trade  cannot  maintain  an  action 
against  the  partners  in  another  house  of  trade,  of  which  one  of  the 
partners  in  the  plaintiff's  house  is  also  a  member,  for  transactions 
which  took  place  while  he  was  partner  in  both  houses ;  whether  the 
action  be  brought  in  the  lifetime  of  the  common  partner  or  after 
his  decease.  But,  after  his  decease,  the  surviving  partners  of  the 
one  house  may  sue  the  surviving  partners  of  the  other  house,  upon 
transactions  subsequent  to  the  decease  of  the  common  partner  (e). 
A.,  B.,  and  C.  were  partners ;  A.  retired  from  the  firm,  whereof 
notice  was  given  to  D.,  a  creditor  of  the  firm,  who  at  the  same  time 
was  informed  that  the  business  would  be  continued,  as  heretofore, 
by  B.  and  C,  the  remaining  partners,  "  who  assume  the  funds,  and 
charge  themselves  with  the  liquidation  of  the  partnership."  The 
balance  due  to  D.  was  transferred  to  his  credit  by  the  new  firm ; 
and  D.  was  informed  of  this  transfer  and  assented  to  it.  D.  after- 
wards drew  upon  .the  new  firm  for  a  part  of  this  balance,  and  they 
accepted  and  paid  his  bills.     The  new  firm  having  become  insol- 

(2)  Liims  V.  Beach,  1  M.  &  Gr.  417  ;  (c)  Cross  v.  CIiesMre,  7  Ex.  43 ;  21  L. 

1  Scott's  N.  E.  350.  J-,  Ex.  3. 

(a)  Caldicott   v.   Griffiths,   23  L.   J.,  (d)  Frommt  v.   Couplaiid,   2  Biiigli. 

Ex.  64.  172.     Seo  also  Oarr  v.  Smith,  5  Q.  B. 

(6)  Per  duller,  J. ,  in  Smith  v.  Barrow,  128. 

2  T.  R.  478.  (")  Bosanquet  v.  Wray,  6  Taunt.  597. 
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vent ;  it  was  held,  that  A.  continued  liable  for  the  debt  due  tb  D. 
from  the  old  firm  (/).  But  where  S.  and  others  carried  on  busi- 
ness under  the  name  of  the  "  Plas  Madoc  Colliery  CoTnpany,"  S. 
withdrew  from  the  firm,  which  afterwards  became  indebted  to  C, 
no  notice  having  been  given  to  C.  or  the  public  of  S.'s  withdi-aw- 
ing ;  it  was  held,  that  S.  was  not  liable  for  the  debt ;  for  the 
name  of  the  company  did  not  give  any  information  of  the  parties 
composing  it,  and  there  was  not  any  sufiicient  evidence  that  S.  had 
ever,  while  a  partner,  represented  himself  as  such  to  C,  or  appeared 
so  publicly  in  that  character,  that  C.  must  have  been  presumed  to 
know  of  it  (gf).  Where  a  banking  company  makes  payments  pro- 
fessedly on  behalf  of  a  customer  (who  has  a  banking  account  with 
the  firm),  but  without  his  authority,  and  the  sum  so  paid  is  entered 
to  his  debit  in  the  books  of  the  firm,  and  the  firm  afterwards  admits 
new  partners,  the  new  firm  is  not  liable  to  the  customer  for  such 
payments,  unless  there  be  an  agreement  between  the  two  firms  and 
the  customer  that  the  new  firm  shall  take  upon  themselves  the 
actual  liabilities  of  the  old  firm  (h). 

By  1  &  2  Vict.  c.  96,  after  reciting  the  7  Geo.  IV.  c.  46,  (An 
Act  for  the  better  regulating  Co-partnerships  of  certain  Bankers 
in  England,)  and  6  Geo.  IV.  c.  42,  (Irish  Act,)  it  is  enacted,  that 
any  person  now  being,  or  having  been,  or  who  may  hereafter  be, 
or  have  been,  a  member  of  any  co-partnership,  carrying  on,  or 
which  may  hereafter  carry  on,  the  business  of.  banking  under 
the  provisions  of  these  acts,  may,  at  any  time  during  the  con- 
tinuance of  this  act,  in  respect  of  any  demand  which  such  person 
may  have,  either  solely  or  jointly  with  any  other  person,  against  the 
said  co-partnership,  or  the  funds  or  property  therc^pf,  commence 
and  prosecute,  either  solely  or  jointly  with  any  other  person  (as 
the  case  may  require),  any  action,  suit,  or  other  proceeding  at  law 
or  in  equity  against  any  public  officer  appointed  or  to  be  appointed 
under  the  provisions  of  the  said  acts,  to  sue  and  be  sued  on 
behalf  of  the  said  co-partnership ;  and  any  such  public  officer  may 
in  his  own  name  commence  and  prosecute  any  action,  &c.,  against 
any  person  being  or  having  been  a  member  of  the  said  co-partner- 
ship, either  alone  or  jointly  with  any  other  person,  against  whom 
any  such  co-partnership  has  or  may  have  any  demand;  and  that 
every  person  being  or  having  been  a  member  of  any  such  co-part- 
nership shall,  either  solely  or  jointly  with  any  other  person  (as  the 
case  may  require),  be  capable  of  proceeding  against  any  such  co- 
partnership by  their  public  officer,  and  be  liable  to  be  proceeded 
against,  by  or  for  the  benefit  of  the  said  co-partnership,  by  such 
pubUc  officer,  by  such  proceedings  and  with  the  same  legal  conse- 
quences as  if  such  person  had  not  been  a  member  of  the  said 
co-partnership  ;   and  that  no  action  or  suit  shall  in  anywise  be 

(/)  David  V.  Mlice  and  others,  5  B.  &      Marl  v.  Alexander,  2  M.  &  W.  492. 
C.  196.    But  see  remark  oi  Parke,  B.,  in  (g)  Garter  v.  Whalley,  1  B.  &  Ad.  11. 

Kmvan  v.  Kirwan,  2  Cr.  &  M.  624,  and  (h)  Craufurd  v.  Cocks,  6  Ex.  287. 
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affected  by  reason  of  the  plaintiffs  or  defendants,  or  any  of  them 
respectively,  or  any  other  person  in  whom  any  interest  may  be 
averred,  or  who  may  in  anywise  be  interested  or  concerned  in  such 
action,  being  or  having  been  a  member  of  the  said  co-partnership  ; 
and  that  all  such  actions,  &c.,  shall  be  conducted  and  have  effect 
as  if  the  same  had  been  between  strangers.  (See  Seddmi  v.  Connell, 
10  Sim.  58).  And  by  sect.  2,  in  case  the  merits  of  any  demand 
by  or  against  any  such  co-partnership  shall  have  been  determined 
in  any  action  or  suit,  by  or  against  any  such  public  officer,  the 
■proceedings  in  such  action  or  suit  may  be  pleaded  in  bar  of  any 
other  action  or  suit  by  or  against  the  public  officer  of  the  same 
co-partnership  for  the  same  demand.  This  act  has  been  made 
perpetual  by  5  &  6  Vict.  c.  8-5.  *  See  also  7  &  8  Yict.  c.  113, 
entitled,  "  An  Act  to  regulate  Joint-Stock  Banks  in  England." 


IV.  Evidence. 

Acts,  subsequent  to  the  time  of  delivering  goods  on  a  contract, 
may  be  admitted  as  evidence  to  show  that  the  goods  were  de- 
Uvered  on  a  partnership  account,  if  it  were  doubtful  at  the  time 
of  the  contract ;  but  if  it  clearly  appear  that  no  partnership  existed 
at  the  time  of  the  contract,  no  subsequent  act  by  any  person,  who 
may  afterwards  become  a  partner  (not  even  an  acknowledgment 
that  he  is  liable,  or  his  accepting  a  bill  of  exchange  drawn  on  them 
as  partners  for  the  very  goods),  will  make  him  liable  in  an  action 
for  goods  sold  and  delivered,  though  he  will  be  liable  in  an  action  on 
the  bill  of  exchange  (i).  It  is  incumbent  on  persons  dissolving  a 
partnership  tj?  send  notice  of  such  dissolution  to  all  the  persons  with 
whom  they  have  had  dealings  in  partnership.  The  Gazette  of  itself 
is  not  sufficient  notice  of  such  dissolution  (/c).  It  seems,  however, 
that  in  respect  of  persons  who  had  not  any  previous  deahngs  with 
the  partnership,  an  advertisement  in  the  Gazette  would  be  sufficient 
notice  of  the  dissolution,  so  as  to  prevent  such  persons  from  re- 
covering ao-ainst  the  parties  who  constituted  the  firm  originally, 
upon  a  security  given  by  one  of  the  parties  in  the  name  of  the  firm, 
after  such  notice  of  dissolution  (I).  Bankers,  ought,  regularly,  to 
give  notice  of  a  change  in  the  firm,  by  a  circular  letter;  but  such 
change  may  also  be  notified  by  an  alteration  of  the  name  m  the 
printed  cheque  ;  and  persons  who  have  used  the  new  cheques  cannot 
take  advantage  of  the  want  of  a  more  express  notice  (m).  io 
affect  a  ioint-stock  bank  with  notice  of  a  dissolution  of  partnership 
by  members  of  a  trading  firm,  it  is  not  sufficient  that  one  of  the 
directors  of  the  bank,  who  was  also  a  member  of  the  tradmg  firm, 

(i)  SxvilU  Y.  Eobertson,  i  T.  E.  720.       15+.    _See  also   Gorham  v.   T!iompso,v, 

lr3,rCtioirr^ih^llwevI;  ^;»|.  ;f »«.«».— .1 

Qc)  Grahmn  v.  Hope,  Peake's  N.  P.  C. 
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had  knowledge  of  such  dissolution  (n).  In  an  action  against  the 
drawers  of  a  bill  of  exchange,  purporting  to  be  drawn  by  a  firm 
upon  one  of  the  partners  constituting  the  firm,  if  it  be  proved  that 
the  bill  was  accepted  by  such  drawee,  this  will  be  sufficient  evidence 
of  the  bill  having  been  regularly  drawn  (o),  and  further,  it  is  not 
necessary,  in  such  case,  to  prove  that  the  drawers  received  express 
notice  of  the  dishonour  of  the  bill,  because  this  must  necessarily 
have  been  known  to  one  of  them,  and  the  knowledge  of  one  is  the 
knowledge  of  all  {p).  To  establish  a  partnership  between  two 
defendants,  a  verdict  on  the  issue  directed  out  of  a  court  of  equity, 
to  try  whether  the  defendants  were  partners,  and  for  what  time,  on 
a  bill  filed  by  one  of  them  against  the  other,  is  admissible  evidence 
to  establish  a  partnership,  the  verdict  having  found  them  to  be 
so  (q).  Where  a  foundation  has  been  laid  hj  primd  facie  evidence 
of  a  partnership,  the  declaration  of  one  partner  is  evidence  against 
another  partner  (r).  A.  advanced  money  to  G.,  who  was  getting 
up  a  company  to  work  a  mine,  receiving  as  security  a  deposit  of 
250  shares,  with  an  option  to  take  them  in  satisfaction  of  the  ad- 
vance, such  option  to  be  declared  in  fourteen  days.  A.  never  did 
in  terms  declare  his  option,  but  went  down  to  the  mine  and  made 
inquiries,  and  permitted  the  captain  of  the  mine  to  represent  him 
as  a  capitalist,  who  had  a  large  share  in  the  mine  and  intended  to 
work  it  vigorously.  In  an  action  by  a  person  who  had  supplied 
goods  to  the  mine,  upon  the  faith  of  representations  made  by  the 
captain  of  the  mine,  that  the  mine  was  being  worked  by  a  person 
of  substance,  whose  name  he  was  not  authoi-ized  to  name,  it  was 
held,  that  the  jury  were  warranted  in  inferring  that  A.  was  a 
partner,  although  his  name  was  never  mentioned,  personal  identifi- 
cation being  sufficient  (s).  A  father  who  holds  oufr  to  the  world 
that  his  son  is  his  partner,  and  who  sends  bills  and  signs  receipts 
in  their  joint  names,  in  an  action  brought  in  his  own  name  is  not 
precluded  from  showing  that  his  son  is  not  a  partner  (t).  When  a 
partnership  is  dissolved,  it  is  not  dissolved  with  regard  to  things 
past,  but  only  with  regard  to  things  future.  Hence  an  admission 
made  by  one  of  two  partners  after  the  dissolution  of  the  partner- 
ship, concerning  joint  conti'acts,  that  took  place  during  the  part- 
nership, is  competent  evidence  to  charge  the  other  partner  (u). 
Thus  it  has  been  held,  that  a  part  payment  made  by  one  partner, 
after  the  dissolution  of  the  partnership,  will  revive  a  debt  as 
against  the  other  partner,  otherwise  barred  by  the  Statute  of  Limi- 

(m)  PowUs  V.  Page,  3  C.  B.   16;  15  (r)  Per  MUnborough,  0.  J.,  in  Nieholls 

L.  J.,  C.  P.  217.  V.  Dowding,  1  Stark.  JT.  P.  C.  81. 

(o)  PorthmiM  v.  Parker,  1  Campb.  82.  (sj  Ma/rtyn  v.  Gray,  14  C.  B.  (N.  S.) 

(p)  See  Alderson  v.  Pope,  1  Campb.  824. 

404,  n.,  where  it  was  held  by  Lord  ^ZZcn-  (t)  Olossop  v.  Colman,  1  Stai'k.  N.  P. 

horough,  C.  J.,  that  notice  to  one  mem-  0.  25,  recognized  in  Ba/rlcer  v.  Stubhs,  1 

ber  of  a  iinn  was  notice  to  the  whole  M.  &  Gr.  44 ;  1  Scott,  N.  R.  131.  See 
partnership.                                                   '  Radclijfe  v.  Rmkwortk,  33  Beav.  484. 

(a)  Whateley  v.  Mcnheim  and  anolher,  (u)  Wood  v.  £raddiclc,  1  Taunt.  104. 
Esp.  N.  P.  C.  608. 
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tations  (x).  But  a  declaration  by  one  of  two  partners  is  not 
evidence  to  charge  the  other  with  respect  to  a  transaction  with 
that  other  partner  which  occurred  previous  to  the  partnership, 
unless  a  joint-responsibility  in  the  subject-matter  is  shown  (y).  If 
a  member  of  a  firm  accept  a  bill  in  the  name  of  the  firm,  dra^vn 
upon  him  by  his  separate  creditor,  on  account  of  his  separate  debt, 
the  presumption  is  that  the  bill  is  so  accepted  without  the  concur- 
rence of  the  other  members  of  the  firm,  and  that  the  creditor 
knows  it  (z). 

A.,  being  indebted  to  B.  and  C,  partners,  and  being  informed  of 
the  intended  dissolution  of  partnership,  gave  a  warrant  of  attorney 
to  B.  alone,  who  managed  the  conceHQS.  A.  afterwards  committed 
an  act  of  bankruptcy  ;  and  after  that,  and  after  a  dissolution  of 
partnership,  paid  the  money  to  B. ;  B.  died.  The  assignees  of  A. 
sued  C.  for  the  money ;  and  it  was  held,  that  they  were  entitled  to 
recover ;  for  the  money  being  paid  in  respect  of  a  debt  due  to  the 
partnership,  both  parties  were  liable  to  refund,  unless  some  stipu- 
lation could  be  shown  to  exonerate  C.  from  his  liability  (a).  If  one 
of  sevei'al  partners  promise  individually  to  pay  a  debt  without 
making  any  mention  of  his  partners,  such  promise  is  conclusive 
evidence  that  the  debt  was  due  from  him  individually,  and  not  from 
the  partnership,  and  he  will  not  be  permitted  to  show  that  it  was 
due  jointly  from  himself  and  his  partners  (b). 

The  following  memorandum  signed  by  the  plaintiff,  a  member 
of  the  provisional  committee  of  a  joint-stock  company,  was  indorsed 
upon  the  registered  copy  of  the  deed  of  settlement  produced  by  the 
defendant :—"  We  do  hereby  certify  that  the  within-written  deed 
is  the  deed  of  settlement  of  the  U.  G.  Company,  and  that,  to  the 
best  of  our  knowledge,  the  particulars  therein  contained  are  cor- 
rectly set  forth  ; "  it  was  held,  that  the  copy  was  primary  evidence 
against  the  plaintiff  of  the  contents  of  the  deed  (c). 

"  (k)  Goddard  v.  Ingram,  3  Q.  B.  839.  Compamj,  Re  Riches,  11  L.  T.  (N.  S.) 

But  see  now  19  &  20  Vict.  c.  97,  s.  14.  661. 

iy)  Per   Abbott,    C.    J.,   in    Oatt    v.  (a)  Biggs  r.  Fellowes,  S  B.  &  C.  402. 

Howard,  3  Stark.  K  P.  C.  3.  (J)  Murray  v.  Somervilk,   2  Campb. 

\z)  Levison  v.  Lane,  32  L.  J.,  C.  V.  10 ;  99,  n. 
13  C.  B.  (N.  S.)  278  ;  and  see  ex  parte  (c)  JBouUer  v.  Peplow,  9  C.  B.  -193  ;  19 

Tlie  Darlington  and  Stockton  Banking  L.  J.,  C.  P.  190. 
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I.  Of  the  Origin  and  Nature  of  Quo  Warranto  Informations, 
and  Statutes  relating  thereto,  viz.  Stat.  4  (fc  5  Will.  &  Ma. 
c.  18,  and  9  Ann.  c.  20. 

The  ancient  writ  of  quo  warranto  (a),  -whence  the  information  of 
the  present  day  derives  its  origin,  was  in  the  nature  of  a  writ  of 
right  for  the  king,  against  persons  who  claimed  or  usurped  any 
office,  franchise,  liberty,  or  privilege  belonging  to  the  crown,  to 
inquire  by  what  authority  they  maintained  their  claim,  in  order  to 


(a)  See  the  form  in  Rastal's  Eutr.  ,540, 
b.  edit.  1670,  where  the  writ  appears 
to  have  heen  prosecuted  by  the  king's 
attorney-general  before  the  justices  in 


eyre,  who  are  empowered  by  stat.  18 
Edw.  I.,  Stat.  2,  s.  2,  (a.  d.  1290,)  to 
determine  pleas  of  quo  warranto.  See  2 
Inst.  497. 
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have  the  right  determined.  The  judgment  on  this  writ  was,  that 
the  franchise  capiatur  in  manum  domini  regis  (b).  This  wiit 
having  fallen  into  disuse,  on  account  of  the  delay  with  which  it 
was  attended,  a  more  expeditious  mode  of  proceeding  has  been 
adopted,  viz.  an  information  filed  by  the  king's  attorney-general, 
in  nature  of  a  quo  warranto,  in  which  the  person  usurping  is 
considered  as  an  offender,  and  consequently  punishable  by  fine. 
The  court,  however,  will  not  extend  this  remedy  beyond  the  limits 
prescribed  to  the  old  writ ;  and,  as  that  could  only  be  prosecuted 
for  an  usurpation  on  the  rights  or  prerogatives  of  the  crown,  so 
an  information  in  nature  of  quo  warranto  can  only  be  granted  in 
such  cases  (c)  ;  and  upon  this  princifile  the  court  refused  to  grant 
an  information  to  try  the  validity  of  an  election  to  the  office  of 
churchwarden  (d). 

By  gtat  4  &  5  Will.  &  Ma.  c.  18,  it  is  enacted,  "  That  the  clerk 
of  the  Crown-office  shall  not,  without  express  order  of  the  court, 
receive  or  file  any  information  for  trespass,  or  other  misdemeanour, 
or  issue  any  process  thereon,  before  he  shall  have  taken,  &c,,  a 
recognizance  from  the  prosecutor  to  the  defendant,  in  the  penalty 
of  201.,  to  prosecute  with  effect :  and  in  case  the  defendant  shall 
appear  and  plead  to  issue,  and  the  prosecutor  shall  not,  at  his  own 
costs,  within  one  year  after  issue  joined,  procure  the  same  to  be 
tried  (e),  or  in  case  the  defendant  shall  have  a  verdict,  or  a  noli 
prosequi  be  entered  by  the  informer,  the  court  may  award  the 
defendant  costs,  &c.,  unless  the  judge  shall,  at  the  trial,  certify 
that  there  was  a  reasonable  cause  for  exhibiting  the  information ; 
and  if  the  informer  does  not  pay  the  costs  taxed  within  three 
months  after  demand,  the  defendant  shall  have  the  benefit  of  the 
recognizance  to  compel  him."  Although  the  words  of  this  statute 
relate  only  to  informations  for  trespasses,  batteries,  and  other  mis- 
demeanours, yet  it  has  been  held  to  extend  to  informations  in 
nature  of  quo  warranto,  to  try  the  right  of  usurping  on  public 
franchises ;  consequently  such  informations  cannot  be  filed  without 
leave  (/),  nor  can  process  be  issued  thereon  without  a  recogni- 
zance (cf),  and  the  defendant  is  entitled  to  costs  in  the  cases  pro- 
vided for  by  the  statute,  as  far  as  the  recognizance  extends,  that  is, 
to  201.  but  not  further  (h).  The  foregoing  statute  is  confined  to 
informations  exhibited  in  the  King's  Bench  (i). 

(i)  See  East.  540,  b.  503  ;  Salk.  376. 

(c)  See  post,  p.  1114.  Oi)  R.  v.  Bowell,  Ca.  Temp.  H.  249  ; 

(d)  R.    V.    Shepherd,    i    T.  R.    381 ;  S.  C.  ut  videtur,  under  the  name  of  R.  v. 
R.    V.   DawUny,    Str.   1196;  but i  see  Morgan,  SIt.  lOi'i;  R.y.  Fihwood,  %i:. 


per  Tindal    0.   J.,  12   CI.  &  F.   539  ;  K.  145  ;  R.  v.  Broole,  2  T.  li.  197  ;  R. 

Exp.  Mawhj,  3  E.  &  B.  718 ;  and  anU,  v.  Savile,  18  Q.  B.  703.     The  ground  of 

p_  IQlg  the  decision  appears  to  have  been  that 

'  (e)  R  V  Howell,  Ca.  Temp.  H.  247.  such  usurpations  are  misdemeanours.  See 

(/)  iPer  Lord  Hardwidce,  C.  J.,  R.  v.  Ca.  Temp.  H.  248. 
Howell,  Ca.  Temp.  H.  248.  (i)  ■«•  v.  Roberts,  2  B.  &  Ad.  63. 

((?)  R.  V.  Mayor  of  Hertford,  Carth. 

A  A  2 


1113  QUO  WARRANTO. 

The  usurpation  of  offices  and  franchises  in  corporations  consti- 
tutes the  principal  ground  for  applications  to  the  court  for  this  kind 
of  information.  By  the  common  law,  such  usurpations  could  be 
punished  only  by  a  prosecution  at  the  king's  suit,  though  the  dispute 
were  really  between  party  and  party  (/c).  To  remedy  this  incon- 
venience, it  was  enacted,  by  9  Ann.  c.  20,  s.  4,  that  in  case  any 
person  should  usurp,  intrude  into,  or  unlawfully  hold  and  execute 
any  of  the  said  offices  or  franchises  {l),  the  proper  officer  of  the 
court  may,  with  leave  of  the  respective  courts,  exhibit  informations 
in  the  nature  of  quo  warranto,  at  the  relation  of  any  person 
desiring  to  prosecute  the  same,  (and  who  shall  be  mentioned  in  the 
information  to  be  the  relator,)  against  the  person  usurping,  and 
proceed  therein  as  is  usual  in  informations  in  the  nature  of  a  quo 
warranto;  and  if  it  shall  appear  to  the  courts,  that  the  several 
rights  of  divers  persons  may  properly  be  determined  on  one  infor- 
mation, the  courts  may  give  leave  to  exhibit  one  information  %,gainst 
several  persons  ;  the  parties  prosecuted  are  to  plead  the  same  term 
or  sessions  in  which  the  information  is  filed,  unless  further  time  be 
allowed  by  the  court,  and  the  prosecutors  are  to  proceed  with  the 
most  convenient  speed.  By  the  5th  section,  the  courts  are  authorized 
to  give  judgment  of  ouster  against,  and  to  fine  the  parties,  if  found 
guilty  of  the  usurpation,  and  to  award  costs  to  the  relator ;  but  if 
judgment  be  given  for  the  defendants,  then  the  court  may  award 
costs  against  the  relator. 

Before  the  statute  of  Queen  Anne,  a  private  person  could  not 
interpose  in  quo  warranto;  the  crown,  by  the  attorney-general, 
could  alone  file  such  informations ;  but  although  this  statute  gives 
liberty  to  file  such  informations  at  the  relation  of  a  particular 
person,  who  is  made  liable  to  costs  if  there  be  judgment  for  the 
defendant,  yet  they  must  be  filed  with  leave  of  the  court  (m). 

The  courts  will  not  stay  proceedings  until  the  prosecutor  gives 
security  for  costs,  on  the  ground  that  the  relator  is  in  insolvent  cir- 
cumstances, where  it  appears  that  he  is  a  corporator,  and  no  fraud 
is  suggested  (n).  And  though  a  person,  whose  election  to  the 
office  o{  town-councillor  is  void  by  reason  of  the  mistake  of  the 
presiding  officer,  is  willing  to  disclaim,  and  consents  to  a  rule  for  a 
quo  warranto  being  made  absolute,  the  court  will  not  order  that 
the  relator  should  bear  the  expense  of  the  information  and  dis- 

(Jc)  In  informations  at  common  law,  was  meant  to  extend  to  both."  Per  Lord 

tlicre  is  no  relator.  Mansfield,  C.  J.,  in  M.  v.  Williams,  1  Bl. 

(l)  4.  e.  the  offices  of  mayors,  bailiffs,  R.  95. 

portreves,  and  other  offices  within  cities,  (m)  Per  Lord  Mansfield,  C.  J.,  in  R. 

towns  corporate,  boroughs,   and  places,  v,  Trelawney,  H.  5  Geo.  III.  MS.,  and 

(that  IS,  places  of  the  same  kind  with  per  Wilmot,  J.,  in  S.  C,  3  Burr.  1615. 

those  before  enumerated,   see  5  T.   R.  But  see  the  remarks  of  Mr.  Tancred,  in 

879),  in  England  and  "Wales,  and  the  his  valuable  treatise  on  Informations  in 

h'anchises  of  being  burgesses  or  freemen.  Nature  of  Quo  Warranto,  p.  14. 

bee  the  preamble.   "All  corporations  con-  (n)  R.  v.  Wynne,  2  M.  &  S.  346. 
sist  of  officers  and  freemen.    This  statute 
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claimer  (o).  The  provisions  respecting  error  in  the  Common  Law 
Procedure  Act,  1852,  do  not  apply  to  informations  in  the  nature 
of  quo  warranto  (p).  It  was  observed  by  Wilmot,  J.  (q),  that  the 
two  acts  of  parliament  (of  4  &  5  Will.  &  Ma.  c.  18,  and  9  Ann.  c.  20,) 
relate  to  quite  different  objects,  and  are  the  reverse  of  each  other. 
The  former  restrains  the  clerk  of  the  crown  in  the  Court  of  King's 
Bench  from  exhibiting  or  filing  informations  without  leave  of  the 
court,  in  cases  where  all  the  king's  subjects  might,  before  the 
making  of  that  act,  have  made  use  of  the  king's  name,  without 
such  leave.  The  latter  lets  in  every  person  who  desires  it,  to  make 
use  of  his  name  in  prosecuting  usurpers  of  franchises ;  whereas, 
before,  nx)  subject  could  have  done  so :  but  it  provides,  that  these 
informations,  (as  well  as  those  for  misdemeanours,)  must  be  under 
the  leave  and  discretion  of  the  court ;  and  the  court  ought  not  to 
give  such  leave  without  sufficient  reason.  The  court  will  make 
the  rule  absolute,  although  the  party  after  rule  obtained  resigns 
the  office,  and  his  resignation  is  accepted  (r),  where  the  object 
of  the  relator  is  not  only  to  cause  the  defendant  to  vacate  the 
office,  but  to  substitute  another  candidate  at  once  in  the  office,  as 
in  such  a  case  the  relator  is  entitled  to  have  judgment  of  ouster, 
or  a  disclaimer  entered  on  the  record  (s). 

The  stat.  9  Ann.  c.  20,  only  regulates  the  proceedings  on  informa- 
tions against  individuals  (t)  usurping  corporate  offices  or  franchises 
in  corporate  places ;  it  does  not  extend  to  a  private  company  :  and 
consequently,  in  other  cases  where  the  information  at  common  law 
is  exhibited,  advantage  cannot  be  taken  of  the  foregoing  pro- 
visions (u).  If  any  number  of  individuals  claim  to  be  a  corporation 
without  any  right  so  to  be,  that  is  an  usurpation  of  a  franchise ;  and 
an  information  against  the  whole  corporation,  as  a  body,  can  be 
brought  only  by  and  in  the  name  of  the  attorney-general  (v).  In 
the  information  at  common  law  there  is  not  any  relator ;  but  the 
addition  of  a  relator  to  an  information  at  common  law  may  be 
rejected  as  surplusage  (x).  Doubts  appear  to  have  been  entertained, 
whether  in  the  common  law  information  a  judgment  of  ouster 
could  be  given.     In  R.  v.  Mayor  of  Hertford,  Lord  Raym.  426, 

(o)  R  v.  Hartley,  3  E.  &  B.  143  ;  72.  of  M.,  although  it  was  not  a  corporate 

V.  Sydnexj,  2  L.  M.  &  P.  149 ;  and  seo  .office.    See,  however,  this  case  explained 

B.  V.  MoHon,  i  Q.  B.  146.  hy   BaylcT/,   J.,  delivering  judgment  of 

(p)  B.  V.  SeaU,  6  E.  &  B.  1.  court,  in  B.  v.  M'Kay,  5  B.  &  C.  645, 

(g)  B.  T.  Trelawney,  3  Burr.  1616.  where  it  was  held,  that  the  provisions  of 

(r)  B  V  Warlow,  2  M.  &  S.  76.  the  statute,  as  to  writs  of  mandamus  and 

(s)  R.  T.'  Blimrd,  L.  R.  2,  Q.  B.  55.  quo  warranto  informations,  apply  wholly 

it)  B.Y.  Corporation  of  Oarmarthan,  2  to  corporate  offices  in  corporate  places.   See 

Burr  869.  ^^so  B.  v.  Attviood,  4  B.  &  Ad.  481 ;  and 

(u)  Horn  v.  Cutlers'  Company,  B.  B.  B.  v.  Powell,  3  E.  &  B-  377. 

E  9  Geo   II,  MS.     But  see  iJ.  v.  High-  (v)  Per  Lord  Tenterden,  C.  J.,  B.  v. 

more,  6  B.  &  A.  771,  where  it  was  held,  Ogden,  10  B.  &  C.  233,  recognizing  B.  v. 

that  an  information  may  be  granted  with-  Corporation  of  Carmarthen,  2  Burr.  869. 

in  the  9  Ann.  against  a  party  for  exer-  {x)  Per  Demson,  J.,  1  Burr.  408. 

cisirig  the  office  of  bailiff  in  the  borough 
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Holt,  C.  J.,  spoke  of  this  as  the  proper  form  of  judgment.  In  R.  v. 
Bennet  (y),  Trin.  4  Geo.  I.,  the  judges  were  equally  divided  on  the 
question ;  but  in  R.  v.  Ponsonhy  (z)  it  was  solemnly  determined, 
that  unless  the  case  of  the  person  found  guilty  be  within  the  statute, 
judgment  of  ouster  ought  not  to  be  given  (a).  It  has  also  been 
expressly  decided,  that,  unless  the  case  be  within  the  statute, 
judgment  for  costs  ought  not  to  be  given  (6). 

The  preceding  remarks  will  be  found  material,  inasmuch  as  there 
are  many  cases  not  mentioned  in  the  statute,  in  which  informations 
in  nature  of  quo  warranto  will  lie  ;  e.  g.,  it  will  lie  against  a  private 
person  or  against  a  corporation,  for  holding  a  market,  a  court-leet, 
or  other  court,  or  for  exercising  any  other  franchise ;  that  is,  the 
king's  attorney-general  may  exhibit  informations  for  the  usurpation 
of  these  franchises  upon  the  crown ;  but  whether  informations  for 
such  usurpations  can  be  granted  upon  the  application  of  a  private 
person,  is  a  question  which  has  not  hitherto  received  a  solemn  de- 
termination. The  point  underwent  considerable  discussion  in  the 
case  of  R.  v.  Marsden  (c).  Tates,  J.,  thought  that,  as  every  usur- 
pation of  a  franchise  was  a  misdemeanour,  a  private  person  might 
apply  as  for  the  misdemeanour;  but  he,  togther  with  the  other 
judges,  declined  giving  any  fixed  opinion :  in  the  case  then  before 
the  court,  it  was  not  sufficiently  shown,  that  there  had  been  an 
usurpation ;  the  court  therefore  refused  to  grant  the  information  on 
that  ground.  There  must  be  an  information  against  each  person 
to  enable  each  to  disclaim,  for  distinct  offices ;  and  the  court  will  not 
consolidate  them  (cf). 

Proceedings  against  the  City  of  London  in  the  time  of  Charles  the 

Second. 

By  the  suggestion  of  evil  counsellors,  and  in  order  to  increase 
the  power  and  influence  of  the  crown,  it^was  deemed  expedient,  in 
the  latter  end  of  King  Charles  the  Second's  reign,  to  new-model 
the  corporate  cities  and  boroughs.  Against  many  corporations, 
(which  declined  surrendering  their  charters  voluntarily,)  informa- 
tions, in  nature  of  quo  warranto,  were  filed,  grounded  upon  the 
notion  that  such  corporations  had  forfeited  their  franchises  through 
neglect  or  by  abuse  of  them.  An  information  of  this  kind  was 
filed  against  the  corporation  of  the  City  of  London.  The  charge 
against  them  was,  that  they  had  forfeited  the  liberty  of  being  a 
corporation, — first,  by  making  a  bye-law  for  the  levying  several 
sums  of  money  on  the  king's  subjects  coming  to  the  public  markets 
within  the  city  to  sell  their  provisions.     Secondly,  by  having  in 

(y)  Cited  in  Say.  E.  247.  v.  HaU,  1  B.  &  C.  237  ;  R.  v.  M'Kmj, 

(z)  M.  29  Geo.  II.,  Say.  K.  245.  5  B.  &  C.  640. 
(a)  See,  however,  1  Burr.  402.  (c)  3  Burr.  1812 ;  1  BI.  E.  579. 

(6)  Jt.  V.  Williams,  1  Burr.  402  ;  1  Bl.  (d)  R.  v.  Warlow,  2  M.  &  S.  75. 

E.  93  ;    R.  v.  Wallis,  5  T.  E.   375 ;  JJ. 
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common  council  voted  a  petition  to  the  king,  stating  thcat  by  the 
prorogation  of  the  parliament  on  the  10th  of  Jan.  32  Car.  II.,  the 
prosecution  of  the  public  justice  of  the  kingdom  had  received  in- 
terruption, and  by  ordering  the  said  petition  to  be  printed,  with 
intent  that  it  should  be  dispersed  amongst  the  king's  subjects,  to 
induce  an  opinion  that  the  king,  by  proroguing  the  parliament,  had 
obstructed  the  public  justice,  and  to  incite  the  king's  subjects  to  a 
hatred  of  his  person  and  government,  and  to  disturb  the  peace  of 
the  kingdom.  The  case  came  before  the  court  upon  demurrer, 
which  was  joined  in  M.  T.  34  Car.  II.,  at  which  time  Pemherton 
was  C.  J.  of  the  King's  Bench ;  but  before  H.  T.,  when  it  came  to 
be  argued,  Sir  K  Saunders,  who  had  been  counsel  for  the  crown  in 
drawing  and  advising  upon  the  pfeadings,  was  appointed  C.  J. 
of  the  King's  Bench,  in  the  room  of  Pemherton,  who  entertained 
doubts  (e).  It  was  argued  twice :  the  first  time  in  H.  T.  35  Car.  II., 
1682-3,  by  Fmch,  solicitor-general,  for  the  crown,  and  Sir  G.  Trehy, 
recorder  of  London,  for  the  corporation ;  the  second  time  in  E.  T. 
35  Car.  II.,  1683,  by  Sir  R.  Sawyer,  attorney-general,  for  the  crown, 
and  PoUexfen  for  the  corporation.  It  was  contended,  on  the  part 
of  the  crown,  that  a  corporation  may  be  forfeited ;  that  corpora- 
tions have  the  same  creation  as  other  franchises,  and  subsist  upon 
the  same  terms ;  that  there  is  a  trust  annexed  to  all  franchises, 
that  they  be  not  abused ;  and  the  breach  of  them  is  a  forfeiture. 
It  was  then  insisted,  that  any  act  of  the  mayor,  aldermen,  and 
common-council,  in  common-council  assembled,  was  so  much  an 
act  of  the  corporation  as  would  make  a  forfeiture ;  and  lastly,  it 
was  urged,  that  the  acts  in  question  were  such  acts  as,  being  done 
by  the  corporation,  worked  a  forfeiture.  It  was  argued,  on  the  part 
of  the  corporation,  that  no  corporation  since  the  foundation  of  the 
monarchy,  had  ever  yet  been  exposed  to  forfeiture,  and  the  thing 
itself  implied  an  absurdity;  that  a  corporation  as  such,  was  in- 
capable of  all  crime  and  offence,  and  none  were  answerable  for  any 
iniquity,  but  the  persons  themselves  who  committed  it.  That  the 
members,  in  choosing  magistrates,  had  intrusted  them  with  legal 
powers  only;  and  where  the  magistrates  exceeded  those  powers, 
their  acts  were  void,  biit  could  never  involve  the  body  itself  in 
criminal  imputation:  that  such  had  ever  been  the  practice  of 
England,  except  at  the  Reformation,  when  the  monasteries  were 
abolished  :  but  this  was  an  extraordinary  case,  which  it  was  after- 
wards thought  necessary  to  ratify  by  an  act  of  parliament :  that 
corporate  bodies,  framed  for  public  good,  and  calculated  for  per- 
petual duration,  ought  not  to  be  annihilated  for  the  temporary 
faults  of  their  members,  who  might  themselves,  without  injuring 
the  community,  be  questioned  for  their  offences.  Judgment  was 
given  in  Trin.  T.  35  Car.  II.,  that  the  liberty,  privilege,  and  franchise 
of  the  mayor,  commonalty,  and  citizens,  being  a  body  politic  and 

(e)  See  Burnet's  History  of  his  Own  Time,  vol.  ii.  p.  925,  edit.  12mo.  1725. 
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corporate,  should  be  seized  into  the  king's  hands  as  forfeited. 
This  was  a  great  extension  of  the  prerogative ;  but  it  was  conceived 
by  the  king's  advisers,  that  the  example  of  this  proceeding  against 
the  metropolis  might  have  an  effect  (as  in  fact  it  had)  upon  other 
corporations ;  and  that  the  crown  would  be  enabled,  upon  gi-anting 
new  charters,  to  name  the  magistrates.  This  violent  exercise 
of  the  prerogative,  as  far  as  it  respected  the  City  of  London,  was 
strongly  marked  by  stat.  2  Will.  &  Ma.  sess.  1,  c.  8,  which  reversed 
the  judgment,  and  declared  that  the  mayor,  commonalty,  and 
citizens  of  the  City  of  London,  should  for  ever  continue  a  body 
corporate  and  politic  in  re,  facto,  et  nomine,  without  any  seizure 
or  forejudger  of  the  said  franchise,  liberty,  and  privilege,  or  being 
thereof  excluded  or  ousted,  upon  any  pretence  of  any  forfeiture  or 
misdemeanour  any  time  theretofore,  or  thei-eafter  to  be  done,  com- 
mitted, or  suffered. 


IL  In  what  Cases  the  Court  will  grant  an  Information  in  Nature 
of  Quo  Warranto. 

It  is  a  clear  point  in  municipal  law  that,  where  a  man  is  bond 
fide  in  office,  his  title  is  not  to  be  tried  by  mandamus,  but  by  quo 
warranto ;  and  it  may  be  safely  said  that  quo  vjarranto  is  the 
proper  proceeding  except  where  the  disputed  election  is  merely 
colourable  so  as  to  be  no  election  at  all  (/).  Therefore,  if  a  party 
has  been  ousted  of  an  office  by  the  election  of  another  party  to . 
that  office,  (the  election  not  being  merely  colourable,)  his  remedy 
is  not  by  mandamus,  but  by  an  information  in  the  nature  of  a  quo 
warranto  (g). 

Having  endeavoured  to  explain  the  general  nature  of  the  quo 
warranto  information,  and  having  set  forth  the  alterations  made 
by  the  statute  of  Queen  Anne,  in  cases  relating  to  corporate  offices 
and  franchises  in  corporate  places,  I  shall  proceed  to  inquire,  what 
the  nature  of  the  office  must  be  for  the  usurpation  of  which  the 
court  will  grant  this  information.  In  the  case  of  R.  v.  Boyles, 
Str.  836,  2  Lord  Raymond,  1559,  it  was  held,  that  it  is  not  neces- 
sary to  set  forth  in  the  information  the  whole  constitution  of  the 
place  ;  or  to  show,  whether  the  office  is  by  charter  or  prescription. 
If  it  be  alleged  to  be  an  office,  which  appears  upon  the  face  of  the 
information  to  concern  the  public,  this  is  sufficient  against  the 
person  who  usurps  it.  "After  the  consideration  of  all  the  cases 
and  dicta  on  this  subject,"  says  Chief  Justice  Tindal  (h),  "  the 

(/)  Frost  V.  Mayor  of  CJiester,  5  E.  &  (h)  Delivering    the    opinion   of    the 

B.  £31.  jufl«es  in  Darley  v.  R,  12  CI.  &  F.  520, 

(g)  R.  V.  Mayor,  &c.  of  Oxford,  1  Nev.  541. 
&  P.  474  ;  6  A.  &  E.  349  ;  ante,  p.  1021., 
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result  appears  to  be,  that  this  proceeding  by  information  in  the 
nature  of  quo  warranto,  will  lie  for  usurping  any  office,  whether 
created  by  charter  alone  or  by  the  crown,  with  the  consent  of 
parliament,  provided  the  office  be  of  a  public  nature,  and  a  sub- 
stantive office,  not  merely  the  function  or  employment  of  a  deputy 
or  servant,  held  at  the  will  and  pleasure  of  others ;  for,  with  respect 
to  such  an  employment,  the  court  certainly  will  not  interfere,  and 
the  information  will  not  properly  lie  "  (i).  "  As  to  the  granting 
of  an  information  in  nature  of  quo  warranto,  I  cannot  conceive 
that  it  can  be  done  against  a  mere  servant  of  a  corporation,  one 
who  exercises  no  franchise  or  authority  of  any  kind  under  the 
crown"  (_/).  ^ 

A  quo  warranto  information  has  been  held  not  to  lie  for  the 
office  of  governor  and  director,  elected  annually  by  rated  inhabi- 
tants, under  a  local  act,  Tor  the  government  of  the  poor  and  main- 
tenance of  a  nightly  watch  (/c).  Nor  for  the  office  of  guardian  of 
the  poor  for  a  imion,  under  4  &  5  Will.  IV.  c.  76  {I).  These  deci- 
sions, however,  were  shaken,  if  not  overruled,  by  Barley  v.  The 
Queen  (m) ;  and  it  is  now  held  that  it  will  lie  in  respect  of  the 
office  of  a  guardian  of  the  poor  (w).  And  an  information  in  nature 
of  quo  warranto  has  been  granted  against  a  party  claiming  to  act 
as  guardian  of  the  poor  in  Exeter,  under  28  Geo.  III.  c.  76  (o).  So, 
also,  it  has  recently  been  held,  that  a  quo  warranto  does  lie  for 
the  office  of  clerk  to  the  guardians  of  a  union ;  because,  in  general, 
it  lies  for  an  office  though  not  immediately  derived  from  the  crown, 
if  it  be  so  mediately ;  if  it  be  an  independent  substantive  office ; 
and  if  it  be  of  a  public  nature  {p).  But  a  quo  warranto  will  not 
be  granted  in  the  case  of  a  clerk  to  borough  justices  (g),  as  such 
officer  is  removable  at  the  pleasure  of  the  justices  (r).  The  court 
permitted  an  information  to  be  exhibited  against  the  defendant, 
who  exercised  the  office  of  bailiff  of  a  ville  :  because  it  appeared, 
that  it  was  a  public  office,  and  concerned  the  government  of  the 
ville,  and  the  administration  of  public  justice  (s).  So,  the  court 
will  grant  an  information  in  the  nature  of  quo  warranto  against 

(i)  See  per  Bayley,  J.,  in  li.  v.  Ogden.,  (m)  12  CI.  &  F.  520,  supra,  and  see  J?. 

10  B.  &  C.  233 ;  S.  v.  Mousley,  8  Q.  B.       v.  St.  Martins  m  the  Fields,  \i  Q.  B. 

916  '        '         '  ■'■^^• 

(j)  Per  Lawrence,  J.,  R.  v.  TJie  Cor-  (»)  R.  v.  Hamilton,  13  L.  T.,  Ch.  N. 

poration  of  Bedford  Level,  6  East,  367.  1.  431  Q.  B. 

See  R.  V.   KeynmgTuim  Level,   11   Jur.  ,  («)  H.   T    \m,  ex  relatione  magri. 

go  jj  i>      .-  J)ealtry,  3  A.  &  E.  476,  in  B.  v.  Beedlc, 

\k)  R.  V.  Ramsden,  3  A.  &  E.  456,  per  S.  P.,  where  local  act  created  a  corpora- 

UUledale  and  Patl^son,  JJ.,  recognized  tion,  cited  hj   Coleridge    J.,  in  R    v. 

and  adoTjted  by  Lord  Denman,  C.  J.,  m  Mayor,  &c.  of  Oxford,  1  Nev.  &  P.  479. 
he  ma  &of  T/L  Aston  Uni^.6  A.  &  (p)  B.    St    Martvn^s  in  t^  Fields 

F,  78";  •  iJ  V  Henley,  3  A.  &  E.  463,  supra;  Hill  v.  R.,  8  Moo.  P.  C.  C.  139. 
ferTe^efdel:  C  "   'iaunton  and  Patte-  (,)  5  &  6  Will.  IV  ^-  76  s.  101. 

son,  JJ.,  diss.     See  E.  v.  Stoke  Damerel,  r    f  ^"^'^Ij^-  \^-  ^■^.^];  ,     , 

cas^  of  Sexton,  5  A.  &  E.  681.  W  S.   y.  BoyUs,   Str.  836  ,   2  Loid 

(I)  In  re  Aston  Union,  6  A.  &  E.  784.  Eaym.  1559. 
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the  portreve  of  a  borough  and  manor,  who,  as  portreve,  is  returning 
officer  of  the  borough  (t).  So,  against  a  person  claiming  to  have  a 
right  of  voting  by  virtue  of  a  burgage  tenement  (u).  So  the  proper 
course  to  get  rid  of  a  name  improperly  put  on  the  burgess  roll , under 
the  Municipal  Coi-poration  Act,  is  by  quo  warranto  (v).  So,  it  will 
lie  against  the  bailiff  of  a  borough  and  manor,  who  being  a  prescrip- 
tive officer  and  member  of  the  court-leet,  has  power  to  summon 
and  select  the  jury;  for  such  discretionary  power  is  a  material  and 
important  function  in  the  administration  of  justice  (x).  So,  against 
the  clerk  of  a  county  court  (y).  But  where  a  county  court  judge 
had  been  removed  by  the  Chancellor  of  the  Duchy  of  Lancaster, 
for  inability  and  misbehaviour,  and  it  was  not  made  to  appear  to 
the  court  that  the  relator  had  not  been  fully  heard,  or  that  the 
charges,  if  true,  did  not  show  inability  and  misbehaviour,  the  court 
refused  a  rule,  considering  the  decision  of.  the  chancellor  final  (z). 
So,  against  the  steward  of  a  court-leet  (a).  So,  against  the  con- 
stable of  a  parish  (b).  There  must  be  an  user  as  well  as  a  claim 
of  a  franchise,  before  the  court  can  entertain  an  application  for  an 
information  (c).  Under  5  &  6  Will.  IV.  c.  76  (d),  (Municipal  Cor- 
poration Act,)  the  court  will  not  grant  a  quo  warranto  information, 
unless  it  be  shown  that  the  party  is  in  office  de  facto;  and  for  this 
purpose  it  is  not  enough  if  the  affidavit  states  simply  that  he  has 
"accepted  the  office,"  without  specifying  the  mode  of  acceptance; 
although  it  be  sworn  that  the  presiding  alderman  has  declared  the 
party  duly  elected  (e).  But  where  the  affidavit  stated  that  the 
party  had  taken  upon  himself  the  office,  and  acted  in  that  capacity, 
and  had  been  seen  present  at  meetings  of  the  council  acting  as  a 
councillor,  though  the  nature  of  the  acceptance  or  acting  was  not 
further  specified,  and  though  it  was  not  stated  that  he  had  made 
the  declaration  under  the  50th  sect,  of  the  5  &  6  Will.  IV.  c.  76, 
the  court  held  the  affidavit  sufficient  (/).  Where,  in  an  application 
for  a  quo  warranto  against  a  constable,  the  affidavits  in  support  of 
the  rule  stated  that,  for  fifty  years  back  and  as  long  as  deponents 
could  recollect,  there  had  been  a  custom  to  elect  a  constable  in  a 

(t)  B.  r.  Mdn,  3  T.  K.  596,  Borough  (z)  Exp.  Eamshay,  18  Q.  B.  173. 

of  Fowey.  (a)  R.  v.  Hulston,  Str.  621. 

(u)  Horsham  case,  3  T.  E.  599,  n.  (6)  R.  v.  Booth,  12  Q.  B.  884  ;  R.  v. 

(v)  Seal  V.  R.,  8  E.  &  B.  22  ;  27  L.  J.,  Goudge,  Str.  1213. 
Q.  B.  139.     See  R.  v.  lAdijkU,  1  Q.  B.  (c)  R.  v.  WhUwcll,  5  T.  R.  85  ;  Reg.  v. 

453.  Pepper,  7  A.  &  E,  745  ;  Re  Armstrong,  25 

(x)  R.  v.  Bingham,,  2  East,  308,  Bo-  L.  J.,  Q.  B.  238,^|SAs  to  whatwill  amount 

rough  of  Gosport.     It  appeared  in  this  to  an  user,  .see  R.  v.  Taie,  4  Ea.st,  337. 
case,  that  the  bailiff  was  not  entitled  to  (d)  Amended  by  7  WUl.  IV.  &  1  Vict, 

any  fees,  so  that  an  action  for  money  had  c.  78  ;  5  &  6  Vict.  c.  104  ;  6  &  7  Vict.  c. 

and  received  could  not  have  been  brought  §9  ;  15  Vict.  c.  6  ;  and  16  &  17  Vict.  c. 

to  try  the  defendant's  title  ;  a  oircum-  79. 

stance  which  seems  to  have  influenced  (e)  R^g.  v.  Slatter,  11  A.  &  E.  605. 

the  decision  of  the  court.     See  ante,  p.  (/)  Reg.  v.  Quayle,  11  A.  &  E.  608  ;  4 

1029.  P.  &  D.  442 ;  R.  v.  Gnmshaw,  10  Q.  B. 

(y)  R.  V.  Owen,  15  Q.  B.  476^  747. 
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particular  mode,  but  did  not  state  that  they  believed  such  custom 
to  be  immemorial ;  it  was  held,  that  it  was  uot  sufScient  (g). 

By  rule  of  court,  (H.  T.  7  &  8  Geo.  IV.,  1827,)  (h)  reciting  that 
vexation  and  expense  had  been  occasioned  to  defendants,  by  the 
practice  of  raising  issues  upon  various  matters  distinct  from  the 
ground  on  which  the  information  was  granted  by  the  court ;  it  was 
ordered,  that  henceforth  the  objections  intended  to  be  made  to  the 
title  of  the  defendant  shall  be  specified  in  the  rule  to  show  cause  ; 
and  no  objection,  not  so  specified,  shall  be  raised  by  the  prosecutor 
on  the  pleadings  without  the  special  leave  of  the  court  or  some 
judge  thereof  To  a  quo  warranto  information  for  exercising  the 
office  of  town  councillor  of  a  borough  the  defendant  pleaded  that 
he  was  elected  by  a  majority  of  the  votes  of  the  burgesses  which 
was  traversed.  It  was  held  that  the  relator  might  go  into  the 
validity  of  other  votes  besides  those  to  which  objection  had  been 
specially  made  on  obtaining  the  rule  (i). 

And  by  another  rule  of  court,  (M.  3  Vict.)  (j),  it  is  ordered,  that 
no  rule  be  granted  for  filing  an  information  in  nature  of  a  quo 
warranto,  unless  at  the  time  of  moving,  an  affidavit  shall  be  pro- 
duced, by  which  some  person  shall  depose,  upon  oath,  that  such 
motion  is  made  at  his  instance  as  relator,  and  that  such  person 
shall  be  deemed  to  be  the  relator  in  case  such  rule  shall  be  made 
absolute,  and  shall  be  named  as  such  relator  in  such  information  in 
case  the  same  shall  be  filed,  unless  the  court  shall  otherwise  order. 
Under  the  foregoing  rule  the  affidavit  must  state  at  whose  instance 
the  application  is  made  ;  it  is  not  sufficient  for  a  party  to  depose, 
that  if  the  court  grant  the  information,  it  is  his  intention  to  become 
really  and  hand  fide  the  relator  (k).  If  the  motion  for  a  quo  war- 
ranto be  made  on  the  affidavits  of  three  persons,  two  of  whom  are 
not  qualified  to  be  relators,  the  information  may  nevertheless  be 
granted,  if  the  third  party  be  unobjectionable  as  a  relator,  though 
bis  affidavit  does  not  show  sufficient  ground  for  the  information  (l). 
Anj  inhabitant  of  a  borough  may  be  a  relator,  although  he  is  not 
a  burgess  (m). 

The  court  have  established  a  general  rule  to  guide  them  in  exer- 
cising their  discretionary  power  of  permitting  informations  in  nature 
of  quo  warranto  to  be  filed,  that  they  will  not  permit  one  corporator 
to  object  to  the  title  of  another,  if  he  has  concurred  in  the  election 
of  that  other,  or  acknowledged  his  title  by  acting  with  him  ;  or  if 
the  objection  that  he  makes  to  the  title  of  that  other  be  equally 
applicable  to  his  own,  or  to  the  title  of  those  under  whom  he 
claims  (n).     It  is  a  valid  objection  to  a  relator  applying  for  a  quo 

<g)  R.  T.  Lane,  5  B.  &  A.  488.  M.  v.  Anderson,  2  Q.  B.  740. 

{h}  See  6  B.  &  C.  267.  (i)  S.  v.  Parry,  6  A.  &  E.  810. 

(i)  S.  V.  Tuqwell,  L.  E,  3,  Q.  B.  704.  (m)  Beg.  v.  Quayle,  11  A.  &  E.  508. 

0')  11  A.  &  E.  2.  W  J?-  T.  CiuHipp,  6  T.  R.  603,  Bo- 

(k)  B.  T.  Hedges,  11  A.  &  E.  163.    See  rough  of  Launceston. 
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warranto  information  for  usurping  the  office  of  burgess  that  he  was 
formerly  present  at,  and  concurred  in,  the  election  of  another  bur- 
gess, when  the  objection  he  sought  by  the  application  to  avail  him- 
self of  was  taken  and  overruled,  and  he  voted  for  the  party  then 
elected(o).  But,  on  motion  for  a  quo  warranto  against  a  capital 
burgess,  on  the  ground  of  irregularity  in  his  election,  it  is  no 
answer  that  the  relator  frequently  acted  with  the  party  against 
whom  he  applies,  in  corporation  business,  during  the  two  years  fol- 
lowing such  party's  election,  the  relator  not  being  shown  to  have 
concurred  in  that  election  ;  nor  is  the  relator  disqualified  by  the 
mere  circumstance  of  having  formerly  taken  part  in  other  elections, 
where  the  same  irregularity  as  now  complained  of  existed,  but  was 
not  noticed  (p).  It  is  not  competent  to  a  stranger  to  the  corpora- 
tion, although  an  inhabitant  of  the  town,  to  impeach  the  title  of  a 
corporator,  unless  he  can  show  that,  as  an  inhabitant,  he  is  subject 
to  the  local  jurisdiction  of  the  body  corporate.  And  it  is  a  valid 
objection  to.  a  relator,  that  he  was  present  and  concurred  at  the 
time  of  the  objectionable  election,  even  although  he  was  then 
ignorant  of  the  objection :  for  a  corporator  must  be  taken  to  be 
cognizant  of  the  contents  of  his  own  charter,  and  of  the  law 
arising  therefrom  (g).  The  principle  is,  that  he  who  has  concur- 
red in  inducing  a  party  to  exercise  an  office  cannot  be  heard  on  an 
application  to  turn  him  out  of  the  office  (r).  Hence,  an  officer 
who,  knowing  the  supposed  disqualification,  administered  the  de- 
claration prescribed  by  sect.  50  of  5  &  6  Will.  IV.  c.  76,  to  the 
defendant,  cannot  be  heard  as  relator  (s).  But  a  person  who  is 
estopped  from  being  a  relator,  is  allowed  to  make  an  affidavit  in 
the  rule  for  the  quo  warranto  {t).  The  court  will  not  make  the 
rule  absolute,  where  the  relator  appears  to  be  a  man  in  low  and 
indigent  circumstances,  and  there  are  strong  grounds  of  suspicion 
that  he  is  applying,  not  on  his  own  account,  or  at  his  own  expense, 
but  in  collusion  with  a  stranger  (u).  It  is  in  the  discretion  of  the 
court  to  grant  the  information  or  not ;  and  under  circumstances 
tending  to  throw  suspicions  on  the  motives  of  the  relator,  they 
will  not  grant  it,  where  the  consequence  will  be  to  dissolve  a  cor- 
poration (v).  It  has  been  generally  considered  as  a  rule  of  corpo- 
ration law,  that  a  person  is  not  to  be  permitted  to  impeach  a  title 
conferred  by  an  election  in  which  he  has  concurred,  or  the  titles 
of  those  mediately  or  immediately  derived  from  that  election  (k). 

Formerly,  elections  under  the  presidency  of  a  bad  mayor  or  , 

(o)  E.  V.  Parkyn,  1  B.  &  Ad.  690  ;  (Q  E.  r.  Brame,  4  A.  &  B.  664. 

E.  V.  Symmons,  4  T.  E.  223.  («)  li.  v.  Trevenen,  2  B.  &  A.  339, 

(p)  E.  V.  Benney,  1  B.  &  Ad.  684.  Borough  of  Hellestoii,  cited  and  distin- 

(q)  E.  V.  St.  John,  E.  T.  52  Geo.  III.,  guished  in  E.  v.  Wakclin,  1  B.  &  Ad.  50. 

MS.,  Boroiigii  of  Wottoii  Bassett ;  E.  v.  (u)  S.  G. ;  and  E.  v.  Taylor,  11  A.  & 

Hodge,,  2  B.  &  A.  344,  ii.  E.  !)49. 

(?■)  Par  Lord  Denman,  C.  J.,  in  B.  v.  (x)  Per  Abbott,  C.  J.,  in  E.  v.  Shjthe, 

Greene,  2  Q.  B.  460.  6  B.  &  C.  242. 

(s)  E.  V.  Greene,  2  Q.  B.  460. 
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other  person  were  void.  Hence  -where  the  mayor,  who  presided 
at  the  election  of  a  new  mayor,  was  only  mayor  de  facto,  and  not 
de  jure,  and  was  subsequently  removed  by  judgment  of  ouster ; 
it  was  held,  that  the  election  of  the  new  mayor  was  void  (y). 
But  now,  by  7  Will.  IV.  &  1  Vict.  c.  78,  s.  1,  no  election  of 
any  person  into  any  corporate  office  will  be  liable  to  be  ques- 
tioned by  reason  of  any  defect  in  the  title  or  want  of  title  of  the 
person  before  whom  such  election  may  have  been  had,  provided 
that  the  person  before  whom  such  election  shall  be  had,  shall  be 
then  in  the  actual  possession  of  or  acting  in  the  office  giving  the 
right  to  preside  at  such  election.  Every  corporator  must  be  pre- 
sumed to  be-  conusant  of  that  which  has  recently  taken  place  in 
the  corporation  of  which  he  is  a  member,  unless  he  shows  the  con- 
trary (0).  But  if  a  person  should  concur  in  an  election  in  ignorance 
of  some  fact  making  it  invalid,  and  should  afterwards  come  before 
the  court,  and  show  the  objection,  and  that  it  has  come  to  his  Jtnow- 
ledge  since  the  election,  and  that  it  is  a  matter  which  ought  to  be 
inquired  into,  the  application  might  be  heard  (ra).  Where  a  rule  is 
obtained  upon  the  ground,  that  a  party  has  vacated  a  corporate 
office  by  having  accepted  a  second  incompatible  office,  the  affidavits 
must  show  a  valid  appointment  to  the  second  office,  and  that  the 
offices  are  incompatible  (6).  Where  different  persons  filling  two 
offices  would  be  in  the  relation  of  master  and  servant  to  each  other, 
those  offices  cannot  be  held  by  the  same  person.  But  there  is 
nothing  inconsistent  in  one  member  of  a  body  noting  down  the  acts 
of  the  body.  Thus,  in  the  borough  of  Carmarthen,  the  offices  of 
common  councilman  and  town-clerk  are  not  incompatible  (c). 

Votes  given  for  candidate  after  notice  of  his  being  ineligible, 
are  to  be  considered  as  thrown  away,  that  is,  as  if  the  persons  so 
voting  had  not  voted  at  all  (d).  In  such  case,  if  there  are  other 
candidates  who  are  duly  qualified,  he  who  has  the  greatest  number 
of  legal  votes  will  be  duly  elected  :  but  until  he  be  sworn  in,  the 
office°is  not  legally  filled  up  and  enjoyed  by  him,  within  the  excep- 
tionin  the  annual  Indemnity  Act.  And,  therefore,  if  the  disqualified 
person  who  had  the  greatest  number  of  votes  be  sworn  into  office, 
and  afterwards  qualify  himself  by  making  the  declaration,  &c. 
within  the  time  allowed  by  the  Indemnity  Act,  he  is  thereby  re- 
capacitated,  and  his  title  to  the  office  protected ;  such  office  not 
having  been  then  vacated  by  judgment,  or  legally  filled  up  and 
enjoyed  by  any  other  person  (e).  Votes  given  before  notice  of  the 
ineligibility  are  not  to  be  considered  as  thrown  away  (/). 

(y)  R.  V.  Corporation  of  Bridgwaler,  3  {d)  R.  v.  HawHns,\Q  East,  211 ;  R. 

fefff  V  ShrtU  6  B  &  C.  243.  E.  &  B.  249.     See  per  Wilde,  C.  J.,  in 

S)  f  J-iS   C.  J.-,  in  R.  V.  Slylke,  Gosling  rVeley  12  Q^  B.  417  ;  see  also 

nit   Xr  r<   91^  S.  0.  in  Dom.  Free.  17  Jur.  939. 

Lr  Y    n'av  OB   &  C.  702.  (e)  B-  v.  Parry,  14  East,  549. 

t)  R.  r  S  1  B.  &  Ad!  677.  (/)  B-  v.  Bridge,  1  M.  &  S.  76. 
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Eepeal  of  tlie  Corporation  and  Test  Acts. 

By  the  Corporation  Act,  13  Car.  II.  stat.  2,  c.  1,  the  election  of 
corporate  officers  who  had  not  taken  the  sacrament  within  one  year 
next  before  their  election,  was  declared  to  be  void.  By  the  Test 
Act  (g),  every  person  admitted,  &c.  into  an  office,  civil  or  military, 
or  receiving  any  pay,  &c.  by  reason  of  any  patent  or  grant  of  his 
majesty,  or  admitted  into  the  family  of  his  majesty,  was  required 
to  take  the  oaths  of  supremacy  and  allegiance  the  next  term,  and 
subscribe  the  declaration  against  transubstantiation ;  and  also  re- 
ceive the  sacrament  of  the  Lord's  Supper,  according  to  the  usage 
of  the  Church  of  England,  within  three  months  Qi)  after  his  ad- 
mittance into  office,  in  some  public  church,  upon  Sunday,  imme- 
diately after  Divine  service  and  sermon.  Persons  neglecting  or 
refusing  to  take  the  oaths  and  sacrament,  and  being  convicted  of 
executing  their  offices  after  such  neglect  or  refusal,  were  disabled 
from  suing  either  at  law  or  in  equity  ;  from  being  a  guardian,  exe- 
cutor, or  administrator ;  from  being  capable  of  any  legacy,  or  deed 
of  gift,  or  to  bear  any  office ;  and  forfeited  500Z.  (i).  Several 
attempts  were  made  to  obtain  a  repeal  of  the  Corporation  and  Test 
Acts,  but  they  were  ineffectual  until  the  year  1828,  when,  by  stat.  9 
Geo.  IV.  c.  17,  such  parts  of  the  stats.  13  &  25  Car.  II.  and  16 
Geo.  II.,  as  required  the  taking  the  sacrament,  were  repealed, 
and  a  declaration  was  substituted  by  the  second  section  of  that 
statute  (9  Geo.  IV.  c.  17),  in  lieu  of  the  sacramental  test,  which 
must,  within  one  calendar  month  next  before  or  upon  admission, 
be  made  and  subscribed  in  the  presence  of  the  proper  officer  (sect. 
3),  otherwise  the  election  is  void  (sect.  4).  The  statute  does  not 
give  the  party  elected  a  month,  at  all  events,  for  deciding  whether 
he  will  make  the  declaration  or  not,  but  only  excuses  him  from 
making  it  at  the  time  of  his  admission,  if  he  has  made  it  within  a 
month  before.  The  words,  "  upon  admission,"  mean  at  the  time, 
and  not  within  a  reasonable  time  after  ;  and  the  authorities  who 
admit,  may  prescribe  the  order  in  which  the  ceremonies  forming 
parts  of  the  admission  shall  take  place.  Hence,  if  a  party  offers 
himself  to  the  proper  court  to  be  admitted,  not  having  made  the 
declaration  within  a  month  before,  and  being  asked  whether  he  will 
make  it  or  not,  declines  to  say,  but  requires  the  court  to  admit 
him,  which  they  refuse,  the  election  is  thereupon  void,  and  a  precept 
may  issue  for  a  new  election  (j).  But  where  a  town  clerk  had  been 
elected  to  hold  his  office  during  good  behaviour,  and  had  not  made 
the  declaration  prescribed  by  9  Geo.  IV.  c.  17,  s.  2 ;  it  was  held, 
that  as  having  been  an  officer  de  facto,  he  was  entitled  to  compen- 
sation under  the  5  &  6  Will.  IV.  c.  76,  s.  66  (k). 

(g)  2.5  Car.  II.  c.  2,  s.  2,  a.d.  1672.  (/)  The  Queen  v.  Svmvphery,  10  A.  & 

(7i)  Enlarged  to  six  months  by  16  Geo.  E.  335. 

II.  0.  30,  s.  3.  (k)  R.  V.  Mayor  of  Cambridge,  12  A. 

(i)  25  Car.  II.  c.  2,  s.  3.  &  E.  702  ;  1  G.&  D.  294. 
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By  10  Geo.  IV.  c.  7,  s.  14,  any  subject  professing  the  Roman 
Catholic  religion  may  be  a  member  of  any  lay  corporation,  and 
hold  any  civil  oflfice  or  place  of  trust  or  profit  therein,  and  do  any 
corporate  act,  or  vote  in  any  corporate  election,  upon  taking  and 
subscribing  the  oath  appointed  by  that  act,  instead  of  the  oaths 
of  allegiance,  supremacy,  and  abjuration. 

By  1  &  2  Vict.  c.  1-5,  instead  of  the  declaration  required  by  the 
act  9  Geo.  IV.  c.  17,  that  contained  in  1  &  2  Vict.  c.  5,  may  be 
taken  by  Quakers,  Moravians,  or  Separatists,  elected  to  office  in 
any  corporation. 

By  8  &  9  Vict.  c.  52,  persons  professing  the  Jewish  religion  are, 
on  accepting  municipal  office,  to  mafe  the  declaration  contained  in 
that  act. 


III.  Of  the  Limitation  of  Time  for  Granting  an  Information. 

Stat.  6  (fc  7  Vict.  c.  89,  s.  5,  for  expediting  certain  Proceedings  hy  way 
of  Mandamus  and  Quo  Warranto. 

In  the  year  1767,  in  the  Winchelsea  cases,  the  Court  of  King's 
Bench  determined  that  the  period  of  possession  after  which  a  cor- 
porator ought  not  to  be  disturbed,  by  any  information  in  the  nature 
of  a  quo  warranto  granted  under  the  discretion  of  the  court,  should 
be  twenty  years :  this  limitation  was,  in  the  year  1791,  by  rule 
of  court,  narrowed  to  six  years,  and  that  rule  was  afterwards 
confirmed  by  32  Geo.  III.  c.  58.  Sect.  1  of  which  statute  enacts 
that  the  defendants  to  anj"^  information  in  the  nature  of  a  quo 
warranto,  for  the  exercise  of  any  office  or  franchise  in  any  city, 
borough,  or  town  corporate,  whether  exhibited  with  leave  of  the 
court  or  by  his  Majesty's  attorney-general,  or  other  officer  of  the 
crown  on  behalf  of  his  Majesty,  and  each  and  every  of  them, 
severally  and  respectively,  may  plead  that  he  or  they  had  first 
actually  taken  upon  themselves,  or  held  or  executed,  the  office  or 
franchise  which  is  the  subject  of  such  information  six  years 
or  more  before  the  exhibiting  of  such  information,  such  six  years 
to  be  computed  from  the  day  on  which  such  defendant  was  actu- 
ally admitted  and  sworn  into  such  office  or  franchise  (Q.  The 
preceding  statute  having  been  made  in  pari  materid  with  9  Ann. 
c.  20,  is  confined  to  corporate  officers  (m).  Where  a  rule  nisi  for  a 
quo  warranto  information  for  exercise  of  a  franchise  was  obtained 
within  six  years  after  the  earliest  time  at  which  the  defendant  ap- 
peared to  have  exercised  it,  but  the  motion  for  a  rule  absolute  was 
not  made  till  the  six  years  had  expired,  the  court  discharged  the 

(l)  See  S.  V.  brooks,  8  B.  &  C.  323  ;  cognised  in  ij.  v.  M'Kay,  6  B.  &  C.  645, 
aud  see  p.  1134.  646. 

(m)  R.  V.  Bicliardson,  D  East,  469,  re- 
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rule ;  holding  that  it  was  too  late,  by  the  32  Geo.  III.  e.  58,  s.  1, 

to  file  the  information  (n). 

By  7  Will.  IV.  &  1  Vict.  c.  78,  s.  23,  every  application  to  the 
Court  of  King's  Bench,  for  the  purpose  of  calling  upon  any  person 
to  show  by  what  warrant  he  claims  to  exercise  the  office  of  mayor, 
alderman,  councillor,  or  burgess,  in  any  borough,  shall  be  made 
before  the  end  of  twelve  calendar  months  after  the  election,  or  the 
time  when  the  person  against  whom  such  application  shall  be 
directed  shall  have  been  disqualified,  and  not  at  any  subsequent 
time.  Where  the  disqualification  is  created  by  entering  into  a 
continuing  contract  with  the  corporation,  such  disqualification 
arises  de  die  in  diem.  Hence,  in  such  case,  no  application  for  a 
quo  warranto  could  be  made  after  the  lapse  of  twelve  calendar 
months  after  the  contract  had  ceased ;  but,  while  it  continues, 
the  application  may  be  made  at  any  time  after  its  commence- 
ment (o). 

The  6  &  7  Vict.  c.  89,  recites,  that  doubts  had  arisen  (p) 
whether,  notwithstanding  this  enactment,  applications  in  the 
nature  of  quo  uurranto  might  not  still  be  successfully  made 
against  any  person  holding  the  office  of  mayor,  on  the  ground 
that  such  mayor  was  not  duly  qualified  to  be  so  elected  mayor, 
by  reason  of  some  defect  or  informality  in  his  previous  elec- 
tion to  the  office  of  alderman  or  councillor ;  although  more  than 
twelve  calendar  months  might  have  elapsed  since  such  election 
to  such  office  so  alleged  to  have  been  informal  or  defective, 
and  likewise  against  other  corporate  officers  upon  grounds  of  the 
like  nature ;  and  then  goes  on  to  enact,  That  no  election  of  any 
mayor  of  any  of  the  boroughs  named  in  schedules  (A.)  and  (B.)  of 

5  &  6  Will.  IV.  c.  76,  or  in  any  borough  to  which  a  charter  of 
incorporation  may  have  been  or  may  be  hereafter  granted  under 
the  provisions  of  that  act  and  of  the  secondly  recited  act,  or  either 
of  them,  which  has  alread};-  taken  place,  or  shall  hereafter  take 
place,  shall  be  liable  to  be  questioned  by  reason  of  a  defect  in  the 
title  of  such  person  to  the  office  of  alderman  or  councillor  to  which 
he  may  have  been  previously  elected,  unless  application  shall  have 
been  made  to  the  Court  of  Queen's  Bench,  calling  upon  such  per- 
son to  show  cause  by  what  warrant  he  claims  to  exercise  such  office 
of  alderman  or  councillor,  within  twelve  calendar  months  after  such 
his  election  to  the  said  office  of  alderman  or  councillgr ;  and  that  from 
and  after  the  passing  of  this  act  every  election  heretofore  made,  or 
hereafter  to  be  made,  to  the  office  of  mayor,  alderman,  councillor, 
or  any  other  corporate  officer  in  any  of  the  boroughs  aforesaid 
which  shall  not  Jbe  or  have  been  called  in  question  by  such  applica- 
tion to  the  Court  of  Queen's  Bench  within  twelve  calendar  months 

(n)  n.  V.  Harris,  11  A.  &  E.  618 ;  3  P.  {p)  See  R.  v.  Preecc,  5  Q.  B.  94 ;  M. 

6  D-  266.  V.  Marvey,  3  Q.  B.  475. 
(o)  72.  V.  Francis,  18  Q.  B.  526. 
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from  such  election,  shall  be  deemed  to  have  been  to  all  intents  and 
purposes  a  good  and  valid  election.  On  a  quo  warranto  informa- 
tion for  exercising  the  office  of  mayor,  it  is  no  objection  to  the  title 
that  the  party,  who  was  councillor  when  elected  mayor,  is  not 
shown  to  have  been  on  the  burgess  roll  at  that  time  ;  it  being 
admitted  that  he  was  de  fabto  councillor  when  elected  mayor,  and 
that  he  was  on  the  burgess  roll  when  elected  councillor  {q). 

The  5th  section,  after  reciting,  that  it  is  expedient  to  render 
certain  proceedings,  by  way  of  quo  warranto  and  mandamus,  so 
far  as  they  affect  corporate  offices  in  boroughs,  more  summary  and 
expeditious,  enacts,  That  in  all  cases  gf  intended  application  to  the 
Court  of  Queen's  Bench,  either  for  a  mandamus  to  proceed  to  an  elec- 
tion of  any  corporate  officer  or  officers  (r)  in  any  of  the  aforesaid 
boroughs,  or  for  an  information  in  the  nature  of  a  quo  warranto 
against  any  person  claiming  to  be  a  corporate  officer  of  and  in  any 
of  the  said  boroughs,  it  shall  be  lawful  for  the  party  intending  to 
make  such  application,  to  give  notice  in  writing  thereof  to  the 
party  to  be  affected  thereby  at  any  time  not  less  than  ten  days 
before  the  day  in  the  said  notice  specified  for  making  such  applica- 
tion ;  in  which  notice  shall  be  set  forth  the  name  and  description 
of  the  party  by  whom  such  application  will  be  made,  together  with 
a  statement  of  the  grounds  thereof,  and  at  the  same  time  to  deliver 
with  such  notice  a  copy  of  the  affidavits  whereby  the  application 
will  be  supported ;  and  thereupon  it  shall  be  lawful  for  the  said 
last-mentioned  party  to  show  cause  in  the  first  instance  against  such 
application ;  and  if  no  sufficient  cause  be  shown,  it  shall  be  lawful  for 
the  Court  of  Queen's  Bench,  on  proof  of  the  due  service  of  such 
notice  and  statement,  and  of  the  delivery  of  copy  of  such  affidavits, 
as  may  be  used  for  the  purpose  of  supporting  such  application, 
to  make  the  mle  for  such  mandamus  or  information  absolute,  if  the 
said  court  shall. so  think  fit  in  the  first  instance  ;  and  also,  if  they 
shall  so  think  fit,  to  direct  that  any  writ  of  mandamus  thereby 
ordered  to  be  issued  shall  be  peremptory  in  the  first  instance ; 
and  also,  that  the  venue  in  any  information  thereby  ordered  to 
be  filed,  shall  be  laid  in  the  County  of  Middlesex,  or  in  the 
City  of  London,  and  that  the  issue  or  issues  of  fact  thereon,  if  any, 
shall  be  tried  at  the  sittings  at  Nisi  Prius  of  the  said  Court  at 
Westminster,  or  in  London,  by  a  jury  of  the  same  county  or  city 
respectively. 

to  -B-  T.  Dixmi,  15  Q.  B.  33  ;  7J.  v.  4  Q.  B.  648,  n. 

Prcecc,  5  Q.  B.  94 ;  and  see  Le  Feuve  v.  (r)  This  does  not  apply  to  a  mere 

Lankester,  3  E.  &  B.  530  ;  WhalUy  v.  burgess.     R.  v.  Milner,  5  Q.  B.  ES9. 
Bramwdl,  15  Q.  B.  775 ;  B.  v.  Hodson, 
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IV.  Of  ike  Construction  of  Charters,  and  of  the  Operation  and 
Effect  of  a  New  Charter. 

Contemporaneous  usage  has  always  been  considered  as  of  great 
importance  in  the  construction  of  charters  (s) :  not  that  usage  can 
overturn  the  clear  words  of  a  charter ;  but  ifithey  are  doubtful,  thfe 
usage  under  the  charter  will  tend  to  explain  the  meaning  of 
them  {t).  If  a  corporation  has  franchises  and  privileges  by  grant 
or  prescription,  and  afterwards  they  are  incorporated  by  another 
name,  as  if  they  were  "the  bailiffs  and  burgesses"  before,  and 
afterwards  they  are  to  be  styled  "the  mayor  and  commonalty;" 
yet  the  newly-named  body  shall  enjoy  all  the  franchises,  privileges, 
and  hereditaments,  which  the  old  corporation  had  either  by  grant 
or  prescription  (-u,).  Where  the  king  grants  a  charter  to  a  corpo- 
ration, there  being  a  prior  charter  existing  at  the  time,  the  new 
charter  is  void  ah  initio  ;  because  two  corporations,  for  the  same 
purposes  of  government,  cannot  exist  within  one  and  the  same 
place,  and  at  one  and  the  same  time  {v).  Where  a  corporation 
takes  its  rise  from  the  king's  charter,  the  king  by  granting,  and  the 
coporation  by  accepting,  another  charter,  may  alter  it :  because  it 
is  done  with  the  consent  of  all  the  parties  who  are  competent  to 
consent  to  the  alteration.  But  the  constitution  of  a  corporation,  as 
settled  by  act  of  parliament,  cannot  be  varied  by  the  acceptance  of 
any  charter  inconsistent  with  it  (w).  A  corporation  cannot  accept 
a  part  of  the  charter  and  not  the  whole.  Per  Yates,  J.,  in  R.  v. 
Spencer,  Hil.  6  Geo.  III.,  B.  R.  "  An  acceptance  of  a  charter  is 
like  an  attornment  to  a  grant,  which  cannot  be  limited  or  qua- 
lified "(a;).  ' 

By  the  Municipal  Corporation  Act,  5  &  6  Will.  IV.  c,  7G,  s.  1, 
so  much  of  all  laws,  statutes,  and  usages,  and  of  all  charters,  gi-ants, 
and  letters  patent,  relating  to  the  several  boroughs  named  in  the 
Schedules  A.  and  B.,  as  are  inconsistent  with  that  act,  are  repealed. 
This  statute  has  been  amended  by  a  subsequent  act,  7  Will.  IV.  & 
1  Vict.  c.  78  (j/),  which  enacts,  that  after  the  passing  of  this  act, 
in  case  no  election  shall  be  made  of  any  mayor,  or  any  of  the 
aldermen,  councillors,  or  other  coi-porate  officers  in  any  borough 
in  the  said  schedules,  upon  the  day  or  within  the  time  appointed 
by  the  Municipal  Corporation  Act,  or  by  this  Act,  for  any 
such  election,  or  such  election  being  made,  shall  afterwards  be- 

(s)  Per  Lord  Kenyan,  C.  J.,  delivering  366,  Tomlins'  edit.  ' 

opmion  of  court,  B.  t.  Bellringer,  4  T.  {w)  E.  v.  MilleY,  6  T.  R.  268. 

^-  821.  (x)  Per  Powell,  J.,  in  case  of  Malms- 
it)  Per  Lord  MansjieU,  C.  J.,  in  R.  v.  bury  Corporation.  Serit.  Hill's  MSS.,  toI. 

Tarlo,  Cowp.  250.  22,  p.  271. 

(u)  i  Rep.  77,  h.  ;  per  Cur.,  Maddock's  (y)  And  by  5  &  6  Vict.  c.  104  ;  6  &  7 

case,  1  Ventr.  355.  Vict.  c.  89  ;  15  Vict.  c.  5 ;  and  16  &  17 

W  JJ.  T.  Amery,  D.  P.,  2  Bro.  P.  C,  Vict.  c.  79. 
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come  void,  whether  such  omission  or  avoidance  shall  happen 
through  the  default  of  the  officer  who  ought  to  preside  at  such 
election,  or  by  any  accident  or  other  means,  the  corporation  shall 
not  thereby  be  deemed  to  be  dissolved  or  disabled  from  electing 
such  mayor,  aldermen,  or  councillor,  or  other  corporate  officer,  for 
the  future ;  but  in  any  case  where  no  such  election  shall  be  made, 
the  election  for  any  such  mayor,  &c.,  may  be  had  and  proceeded 
with  upon  the  day  next  after  the  day  on  which  such  election  ought 
to  have  been  made,  unless  such  day  shall  happen  to  be  on  a  Sunday, 
and  then  on  the  Monday  following  (z). 

While  a  corporation  exists  capable  of  discharging  its  functions, 
the  crown  cannot  obtrude  another  chdltter  upon  them.  It  is  com- 
petent to  them,  either  to  accept  or  reject  the  proffered  charter  (a). 
A  charter  cannot  be  partially  accepted,  whether  it  be  a  charter  of 
creation,  or  granted  to  a  pre-existing  corporation  (&).  If  there  be 
an  old  charter  surrendered,  but  the  surrender  is  not  inrolled,  and  a 
new  charter,  in  consideration  of  the  surrender,  granted,  the  second 
charter  is  void  (c).  And  if  there  be  any  other  persons  named  in 
the  new  charter  who  were  not  in  the  old,  any  law  made  by  them  is 
void ;  because  they  act  under  a  void  charter ;  but  otherwise  if  the 
members  nominated  are  the  same  as  in  the  old  charter,  because 
then  they  act  by  their  first  charter,  which  still  remains  good  (d). 
Upon  a  quo  warranto  against  the  town  of  Liskeard,  in  the  reign  of 
Charles  the  Second,  they  surrendered  their  charter,  which  was  not 
inrolled  until  the  reign  of  King  James  the  Second ;  who,  in  con- 
sideration of  the  surrender,  granted  a  new  charter  to  them.  It  was 
held,  that  the  second  charter,  being  in  consideration  of  a  void 
surrender,  was  also  void  (e).  The  stat.  7  Will.  IV.  &  1  Vict.  c.  78, 
s.  49,  empowers  the  crown,  upon  the  petition  of  the  inhabitant 
householders  of  any  borough,  to  grant  to  them  a  charter  of  incor- 
poration (/). 

Where  an  application  is  made  to  the  court  for  a  mandamus,  to 
direct  the  filling  up  of  any  vacancies  in  a  definite  integral  part  of 
a  corporation,  the  court  will  require  strong  grounds  to  induce  them 
to  refuse  the  writ,  on  account  of  the  great  inconvenience  which  may 
follow  from  the  not  filling  up  such  vacancies,  and  the  risk  of  dis- 
solving the  corporation  (g).  The  court  will  grant  a  rule  for  an 
information  in  nature  of  quo  warranto,  at  the  suit  of  a  private 
relator,  against  an  individual  member  of  a  corporation,  on  grounds 

(z)  Sect.  25.  Salk.  190. 

(a)  Lord  Kenyorv,  C.  J.,  R.  v.  Pasmore,  (e)  Piper  v.  Dennis,  12  Mod.  253. 

S  T.  E.  240.  (/)  ^^^'    ^^  *"  ^^'  construction  and 

(i)  B    Y   Westwood,  4  B.   &  C.   781.  effect  of  tliis  statute,  Putter  v.  Chapman, 

Judgment  liffirmed  ou  error,  D.  P.  July  8   M.    &  "W.    1,   recognized  in  Men  v. 

21st,  1830,  7  Bingh.  1,  Borough  of  Chep-  Boucher,  3  Q.  B.  641. 

ping  "Wyoomb.  (ff)  -K-  ■''•  -^"J"""  "/  Grampond,  6  T.  E. 

(c)  B.  V.  Osboume,  4  East,  335.  301. 

((«)  PuUy  T.  Palmer,  12  Mod,  247; 
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affecting  his  individual  title,  although  the  affidavits  on  which  the 
rule  is  moved  disclose  matter  tending  to  dissolve  the  corporation  (A). 
When  a  corporation  is  reduced  to  such  a  state  as  to  be  incapable 
of  continuing  its  existence,  and  of  doing  any  corporate  act,  it  is 
extinct  as  a  body  corporate.  In  such  case,  it  is  competent  to  the 
crown  to  renovate  it,  by  granting  a  new  charter  to  the  remaining 
members  of  the  old  corporation,  in  conjunction  with  others,  or 
to  others  alone  {i).  It  is  not  necessary  that  this  charter  should 
be  accepted  by  a  majority  of  the  remaining  members  of  the  old 
corporation :  it  is  sufficient  if  it  be  accepted  by  a  majority  of  the 
grantees.  Where  a  charter  is  silent  as  to  the  mode  of  continuing 
the  succession,  a  corporation  has  a  right  of  necessity,  or  an  inci- 
dental power,  to  continue  itself,  and  to  ma,ke  reasonable  bye-laws 
for  that  purpose  :  as  by  election.  Where,  however,  there  is  a  pro- 
vision of  such  a  nature  as  is  calculated  at  all  times  -^o  continue  the 
succession,  without  ever  proceeding  by  way  of  voluntary  election, 
that  may  afford  a  ground  for  presuming  that  voluntary  elections 
were  meant  to  be  excluded ;  but  where  there  is  no  provision  afford- 
ing a  supply  of  burgesses  to  that  extent,  the  corporation  has  the 
right  of  proceeding  by  election. 

By  the  Municipal  Corporation  Act  (j),  after  the  passing  of  the  act, 
no  person  is  to  be  enrolled  a  burgess  of  any  borough  for  the  pur- 
pose of  enjoying  the  rights  conferred  for  the  first  time  by  the  act, 
in  respect  of  any  title  other  than  by  occupancy  and  payment  of 
rates  within  such  borough,  according  to  the  meaning  and  pro- 
visions of  the  act  (k).  The  rate  must  be  paid  by  the  party's  own 
act ;  it  is  not  sufficient  that  another  person,  without  his  authority, 
pays  the  rates  for  him  (I). 

By  the  same  act,  5  &  6  Will.  IV.  c.  76,  s.  52,  if  any  person  hold- 
ing the  office  of  mayor,  alderman,  or  councillor  shall  be  declared 
bankrupt,  or  shall  apply  to  take  the  benefit  of  any  insolvent  act,  or 
shall  compound  by  deed  with  his  creditors,  or,  beiog  mayor,  shall 
be  absent  for  more  than  two  calendar  months,  or,  being  an  alder- 
man or  councillor,  for  more  than  six  months  at  one  and  the  same 
time,  unless  in  the  case  of  illness,  from  the  borough,  such  person 
shall  thereupon  immediately  become  disqualified  and  shall  cease  to 
hold  the  office,  and  in  case  of  such  absence,  shall  be  liable  to  the 
same  fine  as  if  he  had  refused  to  accept  the  office,  and  the  council 
thereupon  shall  declare  the  office  to  be  void.  A  bankrupt  uncer- 
tificated at  the  time  of  election  is  not  disqualified  from  being 
elected  a  councillor  under  this  act.  The  disqualification  exists  only 
where  the  bankruptcy  occurs  during  the  holding  of  the  office  (m). 

{h)  B.  T.  WhUe,  1  Ney.  &  P.  8i ;  5  A.'  B.  693  ;  2  G.  &  D.  10. 
&  E.  613,  recognized  in  JJ.  v.  Parry,  G  (I)  B,.  v.  Mayor  of  Bridgnorth,  10  A. 

A.  &E.  820.  &E.66.  n      J  n         > 

/\*  ^'J;  ^?^™<^«'  3  T.  E.  199.  (m)  B.  v.  Chitty,  1  Nev.  &  P.  78;  6 

0)  5  &  6  Wm.  IV.  c.  76,  s.  13.  A.  &  E.  609. 

(k)  See  B.  v.  Mayor  of  Lichfield,  2  Q.  ■: 
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The  28th  sesction  of  this  act  and  the  58th  section  of  3  &  4 
Vict.  c.  108,  enacted,  that  no  person  should  be  qualified  to  become 
a  councillor  or  alderman  of  a  borough  who  was  interested  in  any 
contract  with  the  council  of  the  borough,  although  the  contract 
were  made  before  the  passing  of  5  &  6  Will.  IV.  c.  76  (n).  By  5 
and  6  Vict.  c.  104,  s.  1,  the  word  "  contract,"  in  these  enactments, 
shall  not  extend  to  any  lease,  sale  or  purchases  of  any  land,  tene- 
ments or  hereditaments,  or  to  any  agreements  for  any  such  sale, 
lease  or  purchase,  or  for  the  loan  of  money,  or  to  any  security  for 
the  payment  of  money  only  (o).  By  the  72nd  section  of  5  &  6 
Will.  IV.  c.  76,  the  body  corporate  are  trustees  or  commissioners 
for  executing,  by  the  town-council,  the  powers  and  provisions  of  all 
acts  of  parliament,  of  which  powers  and  provisions  the  old  body 
corporate,  or  any  of  the  members  thereof,  in  their  corporate  capa- 
city, were  sole  commissioners  or  trustees  befoi'e  the  election  of  the 
town-council  (p). 


V.  Bye-Laws. 

Every  corporation  has  power  to  make  bye-laws  (q).  This  power, 
like  the  power  of  suing,  or  the  capacity  of  being  sued,  is  included 
in  the  very  act  of  incorporation ;  and  it  is  not  necessary,  although 
usual,  for  the  crown  to  confer  this  power  in  express  terms  (r).  It 
is  incident  to  the  whole  body  of  every  corporation  ;  and,  therefore, 
if  a  charter  give  to  a  select  body  power  to  make  bye-laws  touching 
certain  matters  therein  specified,  that  does  not  take  away  from  the 
body  at  large  their  incidental  power  to  make  bye-laws  touching 
other  matters  not  specified  in  the  charter  (s).  Where  the  corpora- 
tion is  by  charter,  such  bye-laws  may  be  made  as  will  enforce  the 
end  of  the  charter  in  a  way  more  convenient,  and  tending  more  to 
the  care  and  good  government  of  the  society,  than  what  the  charter 
has  prescribed.  Hence,  where  it  is  directed  by  the  charter,  that 
the  mayor,  or  aldermen,  or  other  principal  officers  shall  be  chosen 
by  the  burgesses  or  commonalty  at  large,  the  corporation  may,  by 
common  assent,  for  the  purpose  of  avoiding  popular  confusion, 
make  a  bye-law,  restraining  the  power  of  election  to  a  select  number 

(»)  M.  v.  York,  2  Q.  B.  847  ;  2  G.  &  Eailway  v.  Goodman,  12  C.  B.  313  ;  21 

D.  105. '  See  iJ.  V.  i^rancis,  18  Q.  B.  626,  L.   J.,   C.   P.  197;    GMlton  t.  London 

cited  ante,  p.  1123  ;  Baker  v.  Marsh,  i  and  Croydon  Bailway,  16  M.  &  W.  212. 

E  &  B.  144.  ^  *°  those  of  a  Board  of  Health,  see  B. 

(o)  See  Simpson  v.  Beady,  11  M.  &"W.  v.  Wood,  5  E.  &  B.  49  ;  The  Blackpool 

34i  •  and  Le  Feuve  v.  Lankester,  3  E.  &  Board  of  Health  v.  Bennett,  4  H.  &  N. 


B.  530. 


127. 


'(.V)  Staniland  v.  ffopkins,  9  M.  &  "W.  (r)  Hob.  211. 

^^yy;  oim                     jf  ^^^  ^^  ^^  Westwood,  4  B.   &  C.   781. 

iq)  As  to  the  hye-laws  of  railway  com-  Judgment  affirmed  on  error,   D.   P.,   7 

panies    see  Williams  v.   Oreat  Western  Bingh.    1,   Borough  of  Chopping  Wy- 

Bailway,  10  Exch.  15;   Great  Western  comb. 
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of  bui-gesses  or  commonalty  (t)  ;  that  is,  where  the  right  of  election 
is  given  to  a  whole  class  of  men,  they  may  restrain  it  to  a  part 
of  themselves ;  but  where  a  corporation  consists  of  several  integral 
parts:  as,  1st,  the  mayor;  2ndly,  the  aldermen ;  Srdly,  the  com- 
monalty ;  and  the  right  of  election  is  given  to  the  three  parts  con- 
jointly, a  bye-law  excluding  one  integral  part  from  the  right  of 
election,  e.  g.,  the  commonalty,  is  void  (u). 

By  the  Municipal  Corporation  Act  (v),  the  council  of  any  of  the 
boroughs  mentioned  in  the  schedules  of  that  act,  are  empowered  to 
make  such  bye-laws  as  to  them  shall  seem  meet  for  the  good  rule 
and  government  of  the  borough,  and  for  suppression  of  all  such 
nuisances  as  are  not  already  punishable  in  a  summary  manner,  by 
virtue  of  any  act  in  force  throughout  such  borough,  and  to  appoint 
such  fines  as  they  shall  deem  necessary  for  the  prevention  of  such 
offences,  under  certain  limitations. 

In  order  to  give  validity  to  corporate  acts,  it  is  essentially  neces- 
sary where,  by  the  constitution  of  the  corporation,  there  is  a  definite 
body,  who  form  an  integral  part  of  the  corporation,  1st,  that  a  ma- 
jority of  that  definite  body  should  exist  at  the  time  when  any  cor- 
porate act  is  to  be  done  (x).  Hence,  if  an  integral  part  of  a  cor- 
poration is  reduced  by  the  death  of  its  members,  so  that  there  does 
not  any  longer  remain  a  majority  of  such  integral  part,  there  is  an 
end  of  the  corporation  {y).  2ndly,  that  a  majority  of  that  body 
must  attend  the  assembly,  where  such  an  act  is  to  be  done  (z).  It 
is  not,  however,  necessary,  when  met,  that  there,  should  be  a  ma- 
jority of  each  of  the  integral  parts,  to  give  validity  to  the  corporate 
act ;  it  is  sufficient  if  it  be  done  by  a  majority  of  the  whole  when 
so  properly  assembled  (a).  "  It  has  now  been  for  many  years  an 
established  principle  in  corporation  law,  that  if  an  election  is  to  be 
made  by  a  definite  body  alone,  or  by  a  definite  together  with  an 
indefinite  body,  a  majority  of  the  definite  body  must  be  present. 
The  general  rule,  however,  that  a  majority  of  each  definite  part 
of  the  elective  body  shall  be  present  at  the  election,  does  not  apply 
to  all  corporations :  e.  g.,  it  does  not  apply  to  Queenborough ;  for, 
from  the  peculiar  constitution  of  that  corporation  (b),  the  applica- 
tion of  the  rule  would  lead  to  an  absurdity  or  impossibility. '  In 
the   case   of  an  election  to  an  office  by  a  select  body,  it  is  not 


(t)  Case  of  Corporations,  4  Rep.  77,  acts  required  by  vii-tue  of  this  act  to  be 

b.  ;  M.  V.  Powell,  8  E.  &  B.  377  ;  B.  v.  done  by  the  council  Of  any  borough,  shall 

Attwood,   4    B.   &  Ad.   481.     See  also  be  done  and  decided  by  a  majority  of  the 

BatJwr  V.  Boulton,  1   Str.   314 ;  B.  v.  councillors  present ;  the  whole  number 

Bird,  13  East,  375.  present  not  being  less  than  one-third  part 

(u)  B.  T.  Head,  i  Burr.  2515,  Boroxigh  of  the  number  of  the  whole  couftoil'. 

of  Helston.  (a)  jj.  v.  Bellringer,  4  T.  K.  819 ;  i2. 

(»)  5  &  6  Will.  IV.  0.  76,  s.  90.  v.  Miller,  6  T.  E.  268.     As  to  what  wUl 

(x)  B.  V.  Morris,  4  East,  17.  constitute  a  majority,  see  B.  v.  Overseers 

(y)  Lord  Kenyan,  C.  J.,  B.  v.  Gram-  of  Ch/ristcfmrch,  7  E.  &  B.  409;  and  see 

pond,  6  T.  R.  302.  ante,  p.  X121. 

(z)  By  5  &  6  WiU.  IV.  c.  76,  s.  69,  all  (6)  B.  v.  Greet,  8  B.  &  C.  369. 
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necessary  in  the  notice  to  them  to  state  the  purpose  of  the  meet- 
ing (c).  If  corporate  acts  are  to  be  done  by  a  select  number  of 
members  upon  a  particular  day,  all  who  have  a  right  to  be  present 
in  that  assembly  ought  to  be  summoned,  and  to  have  notice  that 
they  are  to  meet  on  the  business  (it  is  not  necessary  to  specify  what 
business)  of  the  corporation  (d).  This  rule  admits  of  no  exception, 
unless  in  the  case  where  a  nti  ember  has  absolutely  deserted  the 
town,  by  absenting  himself  and  removing  his  family  out  of  the 
town.  It  must  be  an  entire  departure  from  the  place ;  for  if  the 
person  has  a  house  and  family  in  a  corporate  town,  though  he  be 
abroad  at  the  time  of  holding  the  assembly,  whether  for  his  health, 
his  diversion,  or  upon  business,  he  ought  to  be  summoned:  When 
the  notice  is  regularly  given,  a  majority  have  power  to  do  any 
corporate  act — but  if  the  whole  assembly  meet  by  accident,  they 
may  proceed  on  business,  provided  they  are  unanimous  :  but  other- 
wise it  is,  if  any  one  member  of  the  corporation  dissents,  he  has 
an  absolute  negative  (e).  But  where  the  charter  is  silent  on  the 
subject,  previous  summons  is  only  necessary  for  the  purpose  of  pre- 
venting an  election  from  taking  place  by  surprise,  i.  e.  by  some 
of  the  electors,  without  due  means  of  attendance  upon  that  occa- 
sion being  equally  afforded  to  all  the  others.  Hence,  where  the 
whole  corporation  are  summoned  for  a  particular  purpose  (e.  g.,  to 
receive  the  resignation  of  a  common  councilman),  a  select  body  who 
are  all  present  and  consenting,  may  at  the  same  meeting,  without 
any  particular  summons  to  them  for  that  purpose  in  their  select 
capacity,  proceed  to  an  election  of  a  common  councilman,  in  the 
place  of  the  other  resigned ;  the  power  of  election  being  in  such 
select  body,  and  the  charter  not  requiring  any  previous  summons  (/). 
When  a  meeting  for  election  or  a  motion  takes  place  on  a  day  not 
appropriated  to  that  purpose  by  the  constitution  of  the  borough, 
notice  must  be  given  to  all  the  members.  Where  the  custom  was 
to  serve  a  personal  notice  on  all  the  resident  burgesses  ;  it  was 
held,  that  a  qualification  of  the  custom,  that  an  accidental  omission 
to  serve  a  burgess  was  not  a  violation  of  it,  was  bad  in  law  (g).  It 
is  essential  to  the  validity  of  a  bye-law,  that  it  should  be  consistent 
with,  and  that  it  should  not  be  repugnant  to,  or  contradict,  the 
charter ;  for  in  a  case  where  the  charter  dkected  that  the  mayor 
and  aldermen,  or  the  major  part  of  them,  should  yearly  nominate 
four  of  the  burgesses,  or  inhabitants,  to  the  commonalty  at  large, 
out  of  whom  they  were  to  elect  one  to  be  mayor,  and  who,  at  the 
end  of  his  year,  was  to  be  an  alderman ;  it  was  held,  that  a  bye-law, 
providing  that  an  alderman,  who  was  an  inhabitant,  might  be 
elected  mayor,  was  bad,  inasmuch  as  it  was  inconsistent  with  the 

(e)  R.  V.  Pulsford,  8  B.  &  C.  850.  (e)  Per  Lord  Eardwvike,  0.  J.,  in  E. 

(d)  SeeMoberts  v.  Price,  i  C.  B.  231  ;  v.  Kynaston,  B.  E.,  T.  8  &  9  Geo.  II., 

and  see  the  notice  of  meetings  of  the  MS. 

council  required  by  the  Municipal  Cor-  (/)  R.  v.  Theodorick,  8  East,  543. 

poration  Act,  5  &  6  Will.  IV.  c.  76,  s.  69.  (g)  R.  v.  Langhorn,  4  A.  &  E.  538. 
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charter ;  because  it  was  not  intended  that  aldermen  who  were  to 
nominate  the  candidates  for  the  mayoralty,  and  who  were  to  commence 
aldermen  by  serving  the  office  of  mayor;  should  be  chosen  mayors, 
because  they  happened  to  be  inhabitants  Qi).  A  bye-law,  though 
made  by  the  whole  body,  if  it  narrow  the  number  of  those  out  of 
whom  the  election  is  to  be  made,  is  void.  Hence,  where  the  power 
of  electing  the  mayor  was  given  by  the  charter,  to  the  mayor,  bur- 
gesses, and  commonalty,  who  were  to  choose  the  mayor  out  of  the 
burgesses,  and  a  bye-law  directed,  that  the  mayor  and  common- 
council,  or  the  major  part  of  them,  of  which  the  mayor  was  to  be 
one,  should  elect  one  of  the  common-council  to  be  mayor  (i) :  it 
was  held,  that  such  bye-law  was  bad;  because  it  was  competent  to 
a  corporation  to  make  such  ordinances  only  as  are  for  the  better 
government  of  the  corporation  ;  and  the  present  bye-law  was  preju- 
dicial, inasmuch  as  it  confined  their  choice ;  for,  on  the  terms  of  the 
charter,  they  were  at  liberty  to  choose  out  of  the  burgesses  at 
large.  And  Lee,  C.  J.,  observed,  that  a  corporation  could 
not  alter  the  charter  as  to  the  persons  eligible,  neither  could  they 
set  up  another  government  than  the  charter  had  prescribed  (j).  So 
a  bye-law,  extending  the  number  of  persons  eligible,  if  it  varies 
the  constitution  of  the  corporation  as  prescribed  by  the  charter  is 
bad  (Ic).  And  upon  the  same  principle,  a  bye-law  directing  that  no 
person  shall  be  elected  mayor  a  second  time  within  six  years,  has 
been  held  to  be  void  (l).  A  bye-law  made  by  a  part  of  the  corpora- 
tion to  deprive  the  rest  of  the  right  of 'electing,  without  their 
assent,  is  bad.  Hence,  where  by  the  charter  the  power  of  electing 
common  councilmen,  was  given  to  the  mayor,  jurats  and  commonalty, 
and  a  bye-law  was  made  by  the  mayor,  jurats,  and  confimon-council, 
restraining  the  election  of  common  councilmen  to  the  mayor,  jurats, 
such  of  the  commonalty  as  were  of  the  common-council,  and  sixty 
others,  who  were  senior  common  freemen ;  the  bye-law  was  held  to 
be  bad  {m).  A  bye-law  cannot  explain  a  doubtful  charter ;  if  there 
be  any  ambiguity  on  the  face  of  the  charter,  it  is  the  province  of 

m  R.  V.  Tucker,  E.  U  Geo.  II.,  MS.  (k)  JR.  v.  Bumstead,  2  B.  &  Ad.  699. 

Serjt.  Hill,  vol.  27,  p.  184,  Borough  of  See  M.  v.  Attwood,  i  H.  k  Ad.  481  ;  1 

Weymouth.     Affirmed  D.  P.  1742.  Nev.  &  M.  286. 

(i)  The  charter  contained  a  provision  (I)  R.  v.  Mayor  of  Camlridge,  H.  23 

that  the  corporation  might  elect  out  of  Geo.  111.,  MS. 

the   burgesses  twenty  to    he  common-  (m)  R.  v.  Cutbush,  Common  Council- 

council.     MS.  man  of  Maidstone,  E.  T.  8  Geo.  III.,  4 

U)  R.  V.  Phillips,  Mayor  of  Oarmar-  Burr.  2204.     See  also  R.  v.  Spencer,  3 

Ihcn,  H.  22  Geo.  II.  ;  Trin.  22  &  23  Geo.  Burr.  1827,  (the  same  corporation, )  vhere 

II.,  MS.  ;  and  Bull.  K  P.  211,  S.  C,  a  by-law  excluding  all  the  commonalty, 

cited  in  3  Bun-.  1836,  1838, 1839.   "This  except  such  as  had  served  the  office  of 

case  was  argued  several  times,  and  settled  churchwarden  and  overseer  for  one  year, 

tlie  point,  that  the  number  of  the  eligible  was  held  void  ;   inasmuch  as  it  super- 

cannot  be  narrowed,  although  on  the  au-  added  a  qualification  not  required  by  the 

thority  of  the  case  in  4  Rep.  78,  the  charter,  and  which  had  no  relation  to,  or 

Uumber  of  eZeciors  may."   Per  £uller,3.,  connection  with,  their  corporate  charac- 

m  R.  v.  Mayor  of  Cambridge,  infra  ;  and  tor  or  capacity, 
sec  ante. 
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the  court  to  expound  it  (n).  A  bye-law  which  gives  a  voice  in  the 
election  to  any  person  to  whom  it  was  not  given  by  the  constitu- 
tion of  the  borough,  is  bad  (o).  It  remains  only  to  observe,  that  a 
bye-law  may  be  good  in  part,  and  bad  in  part,  provided  the  two 
parts  are  entire  and  distinct  from  each  other  (p).  Although  there 
do  not  remain  any  traces  of  a  bye-law  in  the  corporation  books,  and 
although  there  cannot  be  any  proof  given  of  the  loss  of  it,  yet, 
upon  evidence  of  constant  usage,  a  jury  may  be  directed  to  pre- 
sume its  existence  (g) ;  for  it  is  an  "  invariable  principle  that,  when 
we  find  a  very  ancient  usage,  we  are  to  presume  anything  which 
will  support  it "  (r).  Sixty  years'  usage  has  been  considered  as 
evidence  of  a  bye-law  (s). 


VI.  Of  the  Inspection  of  the  Records  of  the  Corporation. 

Every  member  of  the  corporation  has,  as  such,  the  right  to 
inspect  the  books  belonging  to  the  corporation  for  any  matter  that 
concerns  himself,  although  the  corporation  are  not  parties  to  the 
dispute  which  renders  the  inspection  necessary ;  but  the  court  will 
not  grant  the  rule  generally,  but  only  to  inspect  the  particular  book 
in  which  the  information  sought  for  is  to  be  found  (t).  The  3-5th 
section  of  the  Municipal.  Corporation  Act  (u)  directs  that,  when 
councillors  are  elected,  "the  mayor  shall  cause  the  voting-papers 
to  be  kept  in  the  office  of  town-clerk  during  six  calendar  months 
at  the  least  after  every  such  election;  and  the  town-clerk  shall 
permit  any  burgess  to  inspect  the  voting-papers,  on  payment  of  Is. 
for  every  search."  Under  the  foregoing  clause,  the  town-clerk  is 
not  compellable  to  allow  two  persons  at  once  to  inspect  the  voting- 
papers,  or  to  give  two  of  them  to  one  person  at  the  same  time. 
But  he  is  bound  to  allow  any  voter  who  brings  a  list  of  his  own  to 
comj»-re  it  with  the  papers  produced  by  the  town-clerk,  and  mark 
it  according  to  what  he  finds  there  {x).  In  an  action  for  the  breach 
of  a  bye-law  restraining  persons  from  exercising  trades  within  the 
limits  of  a  corporate  city,  unless  they  become  freemen,  the  court 
would  compel  the  corporation  to  allow  the  defendant  to  inspect  the 
bye-law  in  the  corporation  books  {y).     But  now,  by  the  Municipal 

W  B  V.  Tucker,  E.  14  Geo.  II.,  B.  B.,  (s)  Per  Lord  Mmisfteld,  C.  J.,  in  PerUn 

•V.  g  '  V.  Master,  Warden,  die.  of  t!ic  Company  of 

(o)  72  T  Bird  13  East  387.  Cutlers  in  ilallamshire,  in  the  County  of 

(p)  Adm.  per  Lord  Kenyon,  C.  .T.,  in  York,  i\  M&,  Serjeant  Hill,  p.  65. 
B.y  Fishermen  of  Faversham,  8  T.  K.  (j    R.y.Eostmm,  m  N.  upon  T.  fetr 

ggg  1223.     And  see  B.  v.  Merchant  Taylors 

(i)  R.  V.  Powell,  3  E.  &  B.  377.  Company  2  B  &  Ad.  12%  ante,  p.  1034. 
r    Per  Coleridge,  J.,  3  E.  &  B    389.  («)  5  &  6  Will    IV.  c.  76 

See  R  V  Head,  4  Burr.  2518,  and  E.  v.  (x)  Per  Cur.,  B.  v.  Arnold,  4  A.  &  E. 

Bird,    13  East,  368,  where  defendants  663.  013^  n 

pleaded  a   bye-law  not  now  extant  in  (y)  Harrison  v.  Williams,  3  B.  &  C. 

writing.  ^®^- 
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Corporation  Act  (sect.  14),  notwithstanding  any  custom  or  bye-law, 
every  person  in  any  borough  may  keep  any  shop  for  the  sale  of  all 
lawful  wares  and  merchandizes  by  wholesale  or  retail,  and  use  every 
lawful  trade,  &c.,  for  hire,  gain,  sale,  or  otherwise,  w^ithin  any 
borough. 


VII.  Of  the  JPleadings. 


A  quo  warranto  being  in  the  nature  of  a  writ  of  right,  the  de- 
fendant cannot  plead  any  plea,  except  to  justify  or  disclaim  {z). 
Hence,  he  cannot  plead  not  guilty  (a).  In  like  manner,  he  cannot 
plead  nan  usurpavit,  or  that  he  did  not  usurp  the  office  in  ques- 
tion (b).  This  appears  from  the  nature  of  the  charge,  which  calls 
on  the  defendant  to  show  by  what  authority  he  exerciees  the  office, 
to  which  charge  the  pleas  of  not  guilty  and  non  usurpavit  do  not 
afford  an  answer.  The  plea  of  limitation  of  time  under  st.  32  Geo. 
III.  c.  58,  may  be  pleaded  either  singly  or  together  with  such  plea 
as  might  lawfully  have  been  pleaded  before  the  passing  of  that  act, 
or  such  several  pleas  as  the  court,  on  motion,  shall  allow ;  and  if, 
upon  the  trial  of  such  information,  the  issue  joined  upon  the  plea 
aforesaid  shall  be  found  for  the  defendants,  or  any  of  them,  he  or 
they  shall  be  entitled  to  judgment,  and  to  such  costs  as  they  would 
by  law  have  been  entitled  to  if  a  verdict  and  judgment  had  been 
given  for  them  upon  the  merits  of  their  title.  The  second  section 
of  the  above  statute  provides,  that  the  prosecutor  may  reply  a  for- 
feiture, surrender,  or  avoidance  by  the  defendant  of  the  ofEce  or 
franchise  happening  within  six  years  before  exhibiting  of  the  in- 
formation, whereon  the  defendant  may  take  issue,  and  shall  he 
entitled  to  costs  in  manner  aforesaid.  The  defendant  is  entitled 
by  leave  of  the  court  to  plead  several  pleas,  under  sect.  1  of  the 
above  statute,  although  the  limitation  of  time  does  not  "form 
the  subject  of  one  of  his  pleas  (c).  Where  the  plea  consists  of 
several  facts,  from  which  the  defendant  infers  that  he  is  entitled 
to  the  office,  the  replication  may  contain  a  denial  of  any  of  the 
facts  stated  in  the  plea ;  but  if  it  contain  merely  a  denial  of  the 
inference  drawn  by  the  defendant  from  those  facts,  it  will  be  bad ; 
for  that  amounts  merely  to  a  denial  of  the  law ;  for  the  judges  are 
to  determine  whether  the  inference  drawn  by  the  defendant  is 
fairly  drawn  {d).  In  an  information  against  the  defendant  for 
usurping  the  office  of  portreve,  defendant  showed  a  title,  and  con- 
cluded his  plea,  "  and  so  he  says  that  he  did  not  usurp  in  manner 
and  form  as  in  the  said  information  is  alleged  ;"  the  coroner  replied, 

{z)  Per  Eolt,  C.  J.,  12  Mod.  225.  further,  ante,  p.  1129. 

(a)  Ibid.  (d)  This  applies  equally  to  proceedings 

(J)  Queen  v.  Blagden,  10  Mod.  296.  arising  on  mandamus  (see  ante,  p.  1040) 

(c)  R.  T.  Autridge,  8  T.  E.  467.     See  and  to  pleadings  in  ordinary  actions/ 
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that  he  did  usurp  in  manner  and  form,  &c.     The  replication  was 
adjudged  to  be  bad  (e). 


VIII.  Uvidence. 


Corporation  books  are  generally  allowed  to  be  given  in  evidence, 
when  they  have  been  publicly  kept  as  such,  and  the  entries  made 
by  the  proper  officers  (/) ;  not  but  that  entries  made  by  other 
persons  may  be  good,  as  if  the  town-clerk  be  sick,  or  refuse  to 
attend ;  but  then  the  circumstances  under  which  the  entries  have 
been  made  must  be  proved.  Corporation  books  being  of  a  public 
nature,  examined  copies  of  the  entries  therein  may  also  be  given 
in  evidence  :  and  consequently  the  court  will  not  enforce  the  pro- 
duction of  the  original  books,  unless  it  appear  to  be  necessary  that 
they  should  be  inspected  on  account  of  a  rasure,  new  entry,  or  the 
like,  which  must  be  verified  by  affidavit  (g).  An  entry  in  the 
public  books  of  a  corporation,  is  not  evidence  for  them  unless  it 
be  an  entry  of  a  public  nature  (Ji).  The  deed  of  a  corporation 
cannot  be  given  in  evidence,  without  some  evidence  that  the  seal 
affixed  to  it  is  the  seal  of  the  corporation.  It  is  not  necessary  to 
prove  the  seal  of  a.  corporation  in  the  same  manner  as  the  seal  of 
an  individual,  by  producing  the  witness  who  saw  the  seal  affixed  ; 
but  when  an  instrument  having  a  seal  affixed  to  it,  purporting  to 
be  a  corporate  seal,  is  produced  in  evidence,  it  is  necessary  to  prove 
that  the  seal  is  the  seal  of  the  corporation,  if  there  be  any  doubt 
about  it,  otherwise  any  instrument  with  a  seal  to  it  might  be 
produced  in  court  as  an  instrument  sealed  by  the  corporation  (i). 

In  quo  warranto  for  exercising  the  office  of  mayor,  upon  issue 
joined,  that  H.,  the  presiding  officer  at  defendant's  election,  was 
not  then  mayor ;  the  title  of  H.  to  be  mayor,  and  not  merely 
whether  he  was  mayor  de  facto,  is  put  in  issue ;  and  evidence  was 
held  to  be  admissible,  to  show,  that  H.  had  not  been  lawfully 
elected ;  H.  being  then  dead,  but,  before  his  death,  an  information 
having  been  filed  against  him  for  usurping  the  office  (j).  A  regular 
usage  for  twenty  years,  unexplained  and  uncontradicted  is  sufficient 
to  warrant  a  jury  in  finding  an  immemorial  custom  (/c).  A  custom 
for  the  steward  of  a  court-leet  to  nominate  certain  persons  to  the 
bailiff,  to  be  summoned  on  the  jury,  is  a  good  custom  (1). 

(e)  B.  V.  Portrcve  of  Honiton  in  De-  (i)  Per  Lawrence,  J.,  Moises  v.  Thorn- 

-  ire,  E.  1  Geo.  I.,  MS.  to,  8  T.  E.  307. 


(/)  Per  Our.,  R.  v.  Mothersell,  1  Str.  '   0')  M.  v.  Smith,  5  M.  &  S.  271.     But 

93.  see  7  Will.  IV.  &  1  Viot.  c.  78,  s.  1,  autc, 

(a)  Brooas  v.  Mayor,  <i:c.  of  London,  1  p.  1121. 

Sti-;  307.  (^)  S.y.  Joliffe,  2  B.  &  C.  54. 

(h)  Marriage  v.  Lawrence,  3  B.  &  A.  (I)  Ibid. 
142. 
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A  j  udgment  of  ouster  may  be  given  in  evidence  to  prove  the 
ouster  of  a  third  person,  by  whom  the  defendant  was  admitted.  In 
a  quo  warranto  to  try  defendant's  right  to  be  a  bailiff  of  Scar- 
borough (m) ;  in  setting  out  his  right,  he  showed  his  own  election 
under  Batty  and  Armstrong,  two  former  bailiffs,  alleging,  that  at 
the  time  of  his  election  they  were  bailiffs.  Among  many  other 
issues  the  coroner  took  this,  that  Batty  and  Armstrong  were  not 
bailiffs,  as  alleged  in  the  plea.  The  proof  of  this  issue  lying  upon 
the  defendant,  he  gave  general  evidence  of  the  election  and  right 
of  Batty  and  Armstrong.  And-  to  encounter  that,  the  prosecutor 
gave  evidence  of  the  custom  of  the  borough  of  electing  bailiffs,  and 
produced  a  record  whereby  judgment  of  ouster  was  given  against 
Batty  and  Armstrong,  to  remove  them  from  the'ofiSce  as  not  being 
duly  elected  to  it.  And  it  being  objected  on  the  tiial,  that  this 
record  ought  not  to  be  read  against  the  defendant,  and  the  judge 
having  allowed  it  to  be  read,  and  left  the- whole  evidence  on  both 
sides  to  the  jury,  to  consider  whether  these  persons  were  bailiffs  or 
not,  and  the  issue  being  found  for  the  king,  defendant  moved  for  a 
new  trial ;  1st,  because  this  record  was  res  inter  alios  acta,  to  which 
the  defendant  was  neither  party  nor  privy,  and  so  illi  nocere  non 
debuit :  although  the  judgment  should  have  been  obtained  by  de- 
fault, mispleading  ignorance  of  their  case,  or  even  by  collusion,  as 
the  defendant  was  a  stranger  to  it,  he  by  law  could  not  be  let  in  to 
prevent  any  of  those  inconveniences,  and  therefore  it  ought  not  to 
have  been  admitted  as  any  evidence  against  him,  but,  in  the  trial 
of  his  right,  should  have  been  totally  rejected.  2ndly.  That  the 
instances  where  records  between  other  parties  have  been  read,  are, 
in  cases  of  general  customs,  as  in  the  City  of  London  v.  Glerhe, 
Garth.  181,  where,  in  a  demand  of  toll,  verdicts  against  other 
persons  were  read  against  the  defendant,  and  were  undoubtedly 
good  evidence,  amounting  to  no  more  than  payment  of  the  toll  by 
strangei-s,  which  is  always  allowed  as  evidence  to  prove  a  custom. 
But,  in  this  instance,  the  record  was  read  to  a  single  fact,  viz.  the 
election,  which  the  law  does  not  allow.  Lock  v.  Norborne,  3  Mod. 
141 ;  where  it  is  expressly  laid  down,  that  none  can  be  bound  by  a 
verdict  against  another  that  is  not  party  or  privy  to  it ;  as  the  heir 
of  the  ancestor,  or  the  like.  Srdly.  That  this  record,  as  read,  must 
necessarily  be  conclusive  evidence,  and  could  not  by  law  be  left  to 
the  jury,  as  a  matter  that  they  could  find  against.  Records  are  of 
so  high  a  nature,  that  there  can  be  no  averment,  much  less  parol 
proof  admitted  against  them  :  and,  therefore,  to  say  that  the  whole 
evidence  was  left  to  the  jury,  was  impossible ;  and  the  rather, 
because  the  credit  of  a  record  ought  not,  in  any  case,  to  be  sub- 
mitted to  them.  On  the  other  side  were  cited  Trials  per  Pais,  206  ; 
Skinn.  15,  Brownker  v.  Sir  Robert  Atldns,  where  a  nonsuit  against  a 
predecessor  in  the  saime  office  was  read  against  a  successor,  because 

(?(i)  E.  V.  Hebden,  E.  12  Geo.  II.,  MSS. 
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he  came  in  privity,  as  an  heir  under  an  ancestor.  So  in  Rumball  v. 
Norton,  upon  a  traverse  to  the  return  of  a  mandamus,  to  swear 
plaintiff  a  burgess  of  Galne,  on  n  on  fuit  electus,  a  judgment  of  ouster 
against  one  of  the  plaintiff's  electors  was  given  in  evidence  against 
the  plaintiff.  So  Mich.  13  Geo.  I.,  the  King  v.  Bulcock,  on  a  trial 
of  quo  luarranto  to  try  defendant's  right  to  be  a  mayor  of  South- 
ampton a  judgment  of  ouster  against  his  predecessor  was  read 
against  him.  Besides,  it  was  objected,  that  several  other  material 
issues  were  found  against  the  defendant;  and,  therefore,  though 
this  evidence  ought  not  to  have  been  given,  yet  the  party  ought  not 
■  to  have  a  new  trial.  Per  Cur.  This  evidence  seems  to  have  been 
rightly  admitted.  The  defendant  h^  made  the  title  of  Batty  and 
Armstrong  part  of  his  right;  and  if  rie  gives  evidence  of  the  right 
of  their  election,  can  that  be  better  disproved  than  by  a  judgment 
of  ouster,  wherein  such  election  is  declared  to  be  void  1  Indeed,  this 
evidence  was  not  of  itself  conclusive,  but  might  have  been  repelled 
by  proving  fraud,  neglect,  or  any  other  circumstance  which  would 
have  abated  the  weight  of  the  judgment.  And  if  anything  of  that 
kind  had  appeared,  the  force  of  it,  as  to  the  defendant,  would  have 
been  greatly  lessened.  But  what  makes  this  case  still  plainer  is, 
that  defendant,  by  his  plea,  makes  title  under,  and  takes  upon  him- 
self to  justify,  their  election  ;  and  therefore  ought  to  be  bound  by 
what  has  been  transacted  by  them.  And  if  this  evidence  had  been 
erroneously  admitted,  yet  here  are  many  more  issues  found  against 
him,  to  which  no  objection  is  made  ;  and  being  any  of  them  sufficient 
to  entitle  the  crown  to  a  judgment  of  ouster  against  defendant, 
there  is  no  colour  to  grant  a  new  trial  on  this  point.  And  for  these 
reasons  it  was  denied.  But  although  a  judgment  of  ouster  against 
one  corporator  is  admissible  against  another,  deriving  title  through 
him,  it  is  not  conclusive  (n).  The  insertion  of  the  name  of  a  town 
in  schedule  (A.)  of  the  Municipal  Corporation  Act,  is  prima  facie 
evidence  of  the  existence  of  a  municipal  corporation  there,  but  may 
be  rebutted  by  evidence,  that  the  name  had  been  inserted  in  the 
act  by  mistake ;  as  in  the  case  of  Gateshead  (o). 


IX.  Judgment. 


By  9  Ann.  c.  20,  s.  5,  it  is  enacted  and  declared,  That  in  case 
any  person,  against  whom  any  information,  in  the  nature  of  a 
quo  warranto,  shall  be  exhibited  in  any  of  the  said  courts  (p),  shall 
be  found  or  adjudged  guilty  of  an  usurpation,  or  intrusion  into,  or 
unlawfully  holding  and  executing  any  of  the  said  offices  or  fran- 

(n)  B.  V.  Grimes,  5  Burr.  2598.  sessions  of  counties  palatine,  or  courts  of 

}o{  S  V  Greene.  1  Nev.  &  P.  631.  grand  sessions  in  Wales,  now  abolished 

S)  Com't  oTKing's  Bencli,  courts  of      by  11  Geo.  IV.  &  1  Will,  IV.  c.  70. 
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cMses,  it  shall  be  lawful  for  the  said  courts  respectively,  as  well  to 
give  judgment  of  ouster  against  such  person  from  any  of  the  said 
offices  or  franchises,  as  to  fine  such  person  for  usurping,  &c.  any 
of  the  said  offices  or  franchises ;  and  the  said  courts  respectively 
may  give  judgment,  that  the  relator  shall  recover  his  costs  of  such 
prosecution :  and  if  judgment  shall  be  given  for  the  defendant,  in 
such  information,  he  shall  recover  his  costs  against  such  relator ; 
such  costs  to  be  levied  in  manner  aforesaid.  In  an  information 
against  defendant  for  exercising  the  office  of  mayor  of  Penryn,  it 
appeared,  that  by  the  letters  patent  of  incorporation  it  was  directed, 
that  the  mayor  elect,  before  he  should  be  admitted  to  execute  his 
office,  should  take  a  corporal  oath,  before  the  last  mayor,  for  the 
faithful  execution  of  his  office.  The  defendant  pleaded,  that  he 
was  elected  and  duly  sworn  mayor  ;  a.nd  issue  being  taken  in  the 
replication,  both  as  to  his  being  elected  and  sworn,  upon  the  trial, 
the  jury  found  that  he  was  elected,  but  tha^t  he  was  not  sworn ;  and 
thereupon  judgment  of  ouster  was  given  in  B.  K  (g).  Upon  writ 
of  error  brought  in  D.  P.,  it  was  insisted,  that  the  judgment  was 
erroneous ;  for  it  appeared  upon  the  record,  that  his  right  to  the 
office  was  established  by  the  verdict,  which  found  that  he  was 
elected ;  and  yet,  whilst  this  judgment  of  ouster  stood,  the  plaintiff 
could  not  have  the  effect  of  a  mandamus  to  be  sworn  in,  though  the 
legality  of  his  election  was  not  disputed,  and  though  no  time  was 
limited  by  the  charter  for  his  being  sworn -in,  nor  was  he  by  law 
debarred  from  having  such  mandamus,  although  he  acted  before  he 
was  sworn  in.  For  the  defendant,  in  error ;  it  was  contended,  that 
it  being  expressly  required  by  the  charter  of  incorporation,  that  the 
mayor  elect  should  take  the  oath  of  office  before  he  should  be  ad- 
mitted to  execute  such  office,  it  became  necessary  for  the  plaintiff, 
in  order  to  make  his  justification  complete,  to  allege,  that  he  did 
accordingly  tak^  such  oath  ;  and  this  allegation  having  .been  falsified 
by  the  verdict,  the  justification,  being  entire,  was  destroyed,  and.  he 
was  found  to  be  an  usurper,  and.  consequently  subject  to  the  judg- 
ment of  ouster,  as  being;  the  only  legal  judgment  in  this  case.  The. 
judgment  of  the  Court  of  King's  Bench  was  affirmed  (r).  In  a 
subsequent  term,  viz.  E.  11  Geo.  I.,  Str.  625,  Pindar  having  applied 
for  a  mandamus  to  swear  him  into  the  office  to  which  he  had  been 
elected,  the  court  refused  to  grant  it,  in  consequence  of  the  judg- 
ment of  ouster,  which,  according  to  the  opinion  of  Raymond,  C.  J., 
did  away  the  election ;  and  he  thought,  that,  without  a  new  election, 
since  the  judgment,  the  party  was  not  entitled  to  a  mandamus.  In 
this  case,  Lord  Raymond,  Powys  and  Fortescue,  J  J.,  concurred  in 
the  propriety  of  the  absolute  judgment  of  ouster,  which  had  been 
given  in  the  former  case ;   Raymond,  C.  J.,  observing,  that  he 

(9)  S.  V.  Pindar,  cited  per  Cur. ,  Lord  The  judgment  was  affirmed  mthowt  costs ; 

liaym.  1447  ;  Str.  582,  S.  C,  case  of  the  the  judges  having  delivered  it  as  their 

^<m>r  of  Penryn.  -  opinion,  that  costs  were  not  recoverable 

{r)  2  Bro.iP.  C.  294,  Tomlins'  edit.  in  this  case. 
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believed  no  precedent  could  be  shown,  where  the  judgment  was 
ever  entered  in  any  other  manner.  And  Fortescue,  J.,  added,  that 
a  quo  %varranto  was  the  king's  writ  of  right,  and  as  against  the 
crown  want  of  swearing  in  was  as  much  as  want  of  an  election;  the 
jury,  therefore,  having  found  in  effect,  that  he  had  no  title  to  the 
office,  it  was  of  cotirse,  that  he  should  be  excluded  from  it  by  the 
judgment  of  the  court.  He  remarked,  also,  that  he  had  never  heard 
of  any  other  jiidgment,  and  that  it  was  reasonable  to  exclude  a  per- 
son who  appeared  to  have  no  title.  Reynolds,  J.,  however,  expressed 
an  opinion,  that  there  ought  properly  to  have  been  a  judgment  of 
ouster,  quousqite,  only,  upon  the  finding  of  the  jury,  in  R.  v.  Pindar. 
And  in  the  case  of  R.  v.  Clarke,  2  East,  75,  who  having  been  ill 
sworn  in,  had  afterwards  disclaimed  upon  an  information  filed 
against  him  for  usurping  the  ofEce ;  and  though  having  submitted 
to  a  judgment  of  complete  ouster,  he  was  held  to  be  concluded  from 
setting  up  again  his  original  right,,  yet  Lord  Kenyon  intimated, 
that  there  might  have  been  a  judgment  quousque  only  against  him. 
The  same  point  was  again  agitated  in  R.  v.  Courtenay,  9  East, 
246  ;  the  court,  however,  being  of  opinion,  that  the  defendant  had 
been  well  elected  and  sworn  in,  were  not  required  to  pronounce  any 
opinion  as  to  the  nature  of  the  judgment ;  but  they  said  that,  after 
diligent  search,  they  could  not  find,  upon  the  files  of  the  court,  any 
precedent  of  a  judgment  of  ouster  quousque.  In  the  case  of  The 
King  v.  Riddle,  Str.  952,  the  defendant  confessed  an  usurpation 
during  part  of  the  time  charged  in  the  information ;  and  from  that 
time  insisted  on  an  election.  The  prosecutor  having  entered  up 
judgment  of  ouster;  the  court  ordered,  that  all  the  judgment, 
except  that  of  capiatur  pro  fine,  might  be  expunged,  observing, 
that  it  would  be  hard  that  a  subsequent  good  election  should  be 
done  away,  as  it  would  be  by  the  judgment  of  ouster.  And  they 
distinguished  it  from  Pindar's  case,  where  the  party  had  been 
guilty  of  an  usurpation  during  all  the  time  charged  in  the  informa- 
tion. A  quo  warranto  information  alleged  that  there  was  a  town 
called  Bala,  and  tbat  the  defendant  without  right  exercised  the 
office  of  mayor  of  the  town,  and  together  with  two  other  persons, 
the  powers  and  privileges  of  a  body  corporate,  by  the  name  and  de- 
scription of  the  mayor  and  bailiffs  of  the  borough  of  Bala ;  the 
defendant  let  judgment  go  by  default,  whereupon  judgment  of 
ouster  was  entered  up,  with  costs  to  the  relator.  It  was  held,  that 
the  relator  was  entitled  to  costs  under  the  9  Ann.  c.  20,  s.  5,  as  on 
this  record  it  must  be  taken  against  the  defendant  that  the  office 
with  which  he  was  charged  with  assuming  was  a  corporate  office 
in  a  corporate  place  (s).  A  quo  warranto  information  has,  of  late 
years  been  considered  merely  in  the  nature  of  a  civil  proceeding ; 
and  consequently  the  court  will  grant  a  new  trial  (t).     The  office 

(s)  Lloyd  V.  Hog.,  31  L.  J.,  Q.  B.  209,  it)  S.  v.  Fmnds,  2  T.  R.  484. 

in  error. 
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of  registrar  and  clerk  of  the  Court  of  Requests,  at  Bristol,  which 
was  created  by  statute,  is  not  an  office  within  the  meaning  of  9 
Ann.  c.  20  :  and,  therefore,  although  judgment  had  been  given  for 
the  defendant  upon  a  quo  warranto  for  using  that  office;  yet  it 
was  held,  that  he  was  not  entitled  to  costs  {u).  So  in  a  case 
relating  to  the  office  of  bailiff  (the  returning-officer),  in  a  borough 
sending  burgesses  to  parliament,  but  not  a  town  corporate  (a;). 

(u)  E.  V.  Hall,  1  B.  &  C.  237.  M'Kmj,  5  B.  &  C.  640. 

'    (x)  Borough    of    Slockhridge,    B.    v. 
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I.  In  what  Cases  a  Replevin  may  he  maintained. 

It  is  said  in  3  Bl.  Com.  146,  that  replevin  "  obtains  only  in  one 
instance  of  an  unlawful  taking,  that  of  a  wrongful  distress,"  and 
Lord  Coke's  opinion,  1  Inst.  145  6,  is  to  the  same  effect.  Lord 
Redesdale,  indeed  (a),  said,  that  this  definition  of  replevin  was  too 


{a)  Shajitwn  v.  Shannen,  1  Soli.  &  Lef.  327. 
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narrow,  and  that  many  old  authorities  were  to  be  found  in  the 
books,  of  a  replevin  having  been  brought  where  there  was  no  dis- 
tress (6).  It  seems,  however,  that  the  learned  commentator's  more 
qualified  definition  is  the  more  correct,  and  at  all  events  it  is  clear 
that  replevin  is  not  maintainable,  unless  in  a  case  where  there 
has  been  first  a  taking  out  of  the  possession  of  the  owner  (c).  The 
writ  of  replevin  "  is  merely  meant  to  apply  to  this  case,  viz., 
where  A.  takes  goods  wrongfully  from  B.,  and  B.  applies  to  have 
them  redelivered  to  him  upon  giving  security,  until  it  shall  appear 
whether  A.  has  taken  them  rightfully.  But  if  A.  be  in  possession  of 
goods  in  which  B.  claims  a  property,  this  is  not  the  writ  to  try  that 
right"  (cZ). 

The  writ,  as  was  further  remarked  by  Lord  jRedesdale  (e),  is 
founded  on  a  taking,  and  the  right  which  the  party,  from  whom 
the  goods  are  taken,  has  to  have  them  restored  to  him,  until  the 
question  of  -title  to  the  goods  is  determined.  The  person -who 
takes  them  may  claim  property  in  them ;  and  if  he  does,  the 
[sheriff]  cannot  deliver  the  goods  until  the  question  is  tried  ;  but 
this  claim  of  property  can  ba  made  only  when  there  has  been  a 
taking  ;  and  it  appeared  to  him  that  the  writ  of  replevin  was  calcu- 
lated in  such  cases  to  supply  the  place  of  detinue  or  trover,  and  to 
prevent  the  party  from  whom  the  goods  were  taken  being  put  to 
those  actions,  except  in  cases  where  the  other  could  show  property. 
A  replevin  lies  for  goods  and  chattels  only  (/),  hence  it  cannot  be 
maintained  for  things  affixed  to  the  freehold  (g).  ■ 

Although,  generally  speaking,  wherever  there  is  a  distress,  re- 
plevin may  be  maintained,  yet  this  rule  is  not  universally  true  ;  for 
it  appears  from  E.  v.  Monhhouse,  2  Str.  1184,  that  the  court 
directed  ail  attachment  to  be  issued  aga,inst  an  [under-sheriff]  for 
granting  a  replevin  of  goods  distrained  on  a  conviction  for  deer- 
stealing.  So  a  replevin  will  not  lie  upon  a  distress  made  for  a 
duty  to  the  crown  (A)  ;  or  for  goods  taken,  in  execution  (i).  So 
where  a  party,  having  no  stock  m  tra,de,  is  rated  as  an  inhabitant 
of  a  parish,  his  remedy  is  by  appeal  to  the  quarter  sessions ;  and 
replevin  does  not  lie  for  a  distress  under  such  a  rate ;  for,  being 
an  inhabitant,  he  is  within  the  jurisdiction  of  the  justices,  and 
the  rate  is  a  question  of  amount  for  the  sessions  (/c). 

But  where  there  is  an  entire  want  of  jurisdiction,  it  is  other- 
wise {I).  Where  the  plaintiff  brought  replevin  for  goods  levied 
under  a  warrant  of  distress  for  an  assessment  made  by  a  special 
sessions  under  the  then  Highway  Act  (13  Geo.  III. ,  c.  78,  s.  47), 

(J)  See  the  cases  cited  ibid,  in  notis ;      327. 

Bull.  N.  P.  52  ;  and  Allen  v.  Sharp,  2  (/)  1  Inst.  146,  b. 

Exoh.  352.  (g)  mblet  v.  Smith,  4  T.  E;  504. 

(c)  Mennie  v.  Blai:e,  6  E.  &  B.  842.  (A)  B.  v.  Oliver,  Bunb.  14. 

{d)  Per  Lord  JRedesdale,  Ch.,  JRe  Wil-  (i)  Willes,  672,  in  notis. 

sons,  1  Sch.  &  Lef.  320,  n.  (k)  Marshall  v.  Pitman,  9  Bing.  595. 

(e)  Shaimon  v.  Shannon,  1  Sch.  &  Lef.  (I)  Milwwrd  v.  Caffin,  2  Bl.  E.  1330. 
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on  the  ground  that  the  premises,  for  -which  he  was  assessed,  were 
situate  without  the  township  which  was  liable  to  repair  the  road, 
the  court  refused  to  set  aside  the  proceedings  (m).  So  where  some 
poor-rates  had  not  been  duly  published  on  the  Sunday  following 
the  allowance,  according  to  17  Geo.  II.  c.  3,  s.  1,  and  a  warrant  of 
distress  issued  for  a  single  sum  made  up  of  these  rates  and  of 
others  which  were  regular ;  it  was  held,  that  the  warrant  did  not 
justify  the  distress  ;  and  the  replevin  which  had  been  brought  for 
taking  cattle  under  the  warrant  was  sustained,  although  it  was 
objected,  that  the  plaintiff  should  have  appealed  (n).  So  where  a 
party  was  assessed  to  the  poor-rate  for  premises  which  he  occupied, 
and  other  distinct  premises  which  he  did  not  occupy,  and  his  goods 
were  distrained  for  the  several  rates  jointly  (o).  And  replevin  will 
lie  where  goods  have  been  taken  under  an  improper  conviction  (p). 
Replevin  also  lies  in  the  case  of  goods  taken  under  a  warrant  of 
distress  issued  by  a  justice  to  enforce  payment  of  the  costs  ordered 
on  an  appeal  against  a  poor-rate  under  12  &  13  Vict.  c.  45,  s.  5,  & 
11  &  12  Vict.  c.  43,  s.  27  (g). 


II.  Of  the  Proceedi/ngs  in  Eeplevin. 

At  the  common  law  the  proceedings  in  replevin  commenced  with 
suing  out  of  Chancery  a  writ  of  replevin  directed  to  the  sheriff. 
This  writ  was  in  the  nature  of  a  justicies,  not  returnable,  and 
gave  the  sheriff' a  judicial  authority  to  determine,  in  his  county 
court,  the  matter  in  question  between  the  parties  (r).  This  pro- 
ceeding being  found  to  be  attended  with  delay,  the  52  Hen.  III. 
(the  Statute  of  Marlebridge),  c.  21,  enacted,  that  if  the  beasts  (s) 
of  any  person  were  taken  and  detained,  the  sheriff,  after  com- 
plaint  made  to  him,  might  deliver  them,  &c.  This  statute  was  held 
to  extend  to  goods  distrained  for  a  poor-rate  (t)  ;  and  under  it 
the  sheriff  might  hold  plea  in  replevin  by  plaint  of  any  value, 
and  make  replevin  immediately  (w).  This  proceeding  by  plaint 
entirely  supersedes  the  old  method  of  proceeding  by  writ ;  and 

(m)  Fmton  v.  Boyle,  2  jST.  E.  399.  (r)  2  Inst.  140. 

(»)  Sibbald  v.  Roderick,  11  A.  &  E.  38.  (s)  The  word  in  the  statute  is  "  averta,'' 

See  Skingley  v.  Surridge,  11  M.  &  W.  503.  ' '  beasts  ; "  hut  it  was  usual  for  the  sheriff 

(o)  Governor  of  Bristol  Poor  \.  Wait,  1  toreplevyothergoodsandchattelsaswell. 

A.  &  E.  264.  W  Salourin  v.  Marshall,  3  B.  &  Ad. 

\p)  6eorgey.Ohamhers,nM..&^.U9.  440. 

iq)  Gay  v.  Matthews,  32  L.  J.,   Q.  B.  {u)  1  Inst.  145,  b.  ;  2  Inst.  139.   This 

69  •  4  B.  &  S.  440,  in  error.      The  24  position,  in  2  Inst.  139,  is  not  warranted 

Geo.  II.  0.  44,  s.  6,  as  to  no  action  being  by  21  Edw.  IV.  c.  66,  there  referred  to. 

brought  against  a  constable  acting  in  obe-  But  it  is  said  in  Broke,  Eepl.  pi.  46,  to 

dience  to  a  warrant  till  demand  of  a  copy  be  the  best  opinion.   The  reason  assigned 

and  refusal,  ?ind  the  2  &  3  Vict.  c.  93,  s.  8,  for  it  by  Sir  Bdw.   Coke,  is,  "that  it 

and  the  1  &  2  Wni.  IV.  c.  41,  s.  19,  which  would  militate  against  the  scope  of  the 

require  a  month's  notice  of  action  to  be  statute,   that  the  owner  of  the  beasts 

jjiVen  to  any  constable  for  anything  done  should  be  deprived  of  the  use  of  them, 

in  execution  of  his  oflSce  do  not  apply  to  until  the  day  on  which  the  county  court 

an  action  of  Eeplevin.     -S.  C.  is  holdeu. ' ' 

c  c  2 


1144  EEPLEVIN. 

still  further  to  facilitate  it,  the  1  &  2  Ph.  &  M.  c.  12,  s.  3,_ pro- 
vided for  the  appointment  and  proclamation  by  the  sheriff  of 
deputies  {x)  (commonly  called  replevin  clerks),  to  make  replevins 
in  his  name  in  the  same  manner  that  he  might  have  done  {y). 

By  the  119th  section  of  the  9  &  10  Vict.  c.  95,  the  action  of  re- 
plevin in  the  district  courts,  constituted  under  that  act  (New  County 
Courts),  is  substituted  "  in  cases  of  distress  for  rent  in  arrear  and 
damage  feasant,"  for  the  proceedings  formerly  held  in  the  Sheriff's 
County  Court,  and  the  jurisdiction  of  the  sheriff  to  hear  and  deter- 
mine replevin  suits  in  those  cases  was  taken  away.  But  it  was 
held  to  be  still  his  duty  to  make  replevins,  appoint  replevin- clerks, 
take  bonds,  &c.  {z).  By  the  19  &  20  Vict.  c.  108,  s.  63,  "  the 
powers  and  responsibilities  of  the  sheriff  with  respect  to  replevin 
bonds  shall  henceforth  cease,  and  the  registrar  of  the  County  Court 
of  the  district  in  which  any  distress,  subject  to  replevin,  shall  be 
taken,  shall  be  empowered,  subject  to  the  regulations  hereinafter 
contained,  to  approve  of  replevin  bonds,  and  to  grant  replevins, 
and  to  issue  all  necessary  process  in  relation  thereto ;  and  such 
process  shall  be  executed  by  the  high  bailiff."  Under  these  acts 
the  county  court  has  jurisdiction  to  try  an  action  of  replevin, 
although  title  is  in  question,  s.  58  of  9  &  10  Vict.  c.  95,  not  apply- 
ing to  an  action  of  replevin  (a). 

It  should  be  observed  that,  although  the  words  of  the  above- 
mentioned  section  are  quite  general  and  very  comprehensive,  the 
act  does  not  in  terms  repeal  the  52  Hen.  III.  c.  21,  or  the  1  &  2 
Ph.  &  M.  c.  12,  s.  3.  On  the  contrary,  it  is  provided  (by  sect.  3  of 
the  19  &  20  Vict.  c.  108),  that  that  act  and  the  9  &  10  Vict.  c.  95, 
shall  be  read  and  constmed  as  one  act.  The  last-mentioned  act, 
transfeiTing  the  action  of  replevin  from  the  old  to  the  new  county 
courts,  is  expressly  confined  to  replevins  in  cases  of  distress  for 
rent  arrear  and  damage  feasant ;  and  by  section  4  of  that  act,  "  for 
all  purposes  except  those  which  shall  be  within  the  jurisdiction  of 
the  courts  holden  under  that  act  the  (old)  county  court  shall  be 
holden  as  if  that  act  had  not  been  passed."  But  by  s.  22  of 
C.  L.  P.  Act,  1860,  the  provisions  of  the  19  &  20  Vict.  c.  108 
which  relate  to  replevin  are  extended  to  all  cases  of  replevin. 

By  the  64th  section  of  the  19  &  20  Vict.  c.  108— The  registrar  of 
the  county  court  shall,  at  the  instance  of  the  party  whose  goods 
s'hall  have  been  distrained,  cause  the  same  to  be  replevied  to  such 
party  on  his  giving  the  security  mentioned  in  the  two  succeeding 
sections. 

By  section  65 — An  action  of  replevin  may  be  commenced  in  any 

(x)  See  Bowdon  v.  Hall,  i  Q.  B.  840.  such  was  held  tp  le  sufficient ^md/a«« 

(y)  In  an  action  on  a  replevin  bond  evidence  that  he  was  so. 

(FalJcner  v.  Johnson,  1  D.  &  L.  346),  or  (z)  Edmonds  v.   Challis,  6  D.  &  L. 

against  the  sheriff  for  taking  insufficient  581. 

sureties  {Plumer  v.  Briscoe,  11  Q.  B.  46),  (a)  Fordham  v.  Akers,  4  B.  &  S.  578 ; 

proof  that  the  replevin  clerk  acted  as  33  L.  J.,  Q.  B.  67. 
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superior  court  in  the  form  applicable  to  personal  actions  therein, 
provided  the  plaintiff  gives  security  that  he  will  prove  (inter  alia) 
that  "he  had  ground  for  believing  either  that  the  title  to  some  cor- 
poreal or  incorporeal  hereditament,  or  to  some  toll,  market,  fair,  or 
franchise  was  in  question,  or  that  such  rent  or  damage  exceed  201." 
By  section  67 — Any  action  of  replevin  brought  in  a  county 
court  shall  be  removed  into  any  superior  court  by  writ  of 
certiorari  if  the  defendant  shall  apply  to  such  superior  court  or  a 
judge  there  (qy.  thereof)  for  such  "Writ,  and  shall  give  security,  &c. 
And  every  such  superior  court  shall  have  power  to  determine  the 
same  action. 


III.  Of  the  Replevin  Bond  and  Action  thereon. 

The  replevisor  must,  whether  he  intend  to  commence  an  action 
in  a  superior  or  in  the  county  court,  give  security,  to  be  approved 
of  by  the  registrar  (19  &  20  Vict.  c.  108,  ss.  65,  66) ;  and  the  de- 
fendant, in  cases  removed  from  the  county  court  by  certiorari, 
must  give  security,  to  be  approved  of  by  the  master ;  sect.  67. 
This  security  is  in  the  form  of  a  bond  with  sureties ;  sect.  70  (b). 
It  would  seem,  however,  that  one  surety  is  sufficient ;  for  it  was 
held,  under  the  stat.  Westm.  2  (13  Edw.  I.)  c.  2,  which  directed 
the  sheriff  to  take  pledges  (which  is  synonymous  with  sureties,  1 
Lord  Raym.  278),  that  it  was  sufficient  if  he  took  one  (c) :  i.  e.  in 
cases  other  than  those  of  distresses  for  rent,  in  which,  by  the  11 
Geo.  II.  c.  19,  s.  23,  two  sureties  were  expressly  required ;  but  this 
section  is  now,  it  seems,  impliedly  repealed  by  the  above  act. 

Formerly  the  security  was  taken  to  the  sheriff,  and  either  he  or 
his  assignee,  by  virtue  of  the  11  Geo.  II.  c.  19,  s.  23,  might  sue  upon 
it  (d).  But  by  19  &  20  Vict.  c.  108,  s.  70,  the  security  is  to  be 
taken  "  to  the  other  party  or  intended  party  in  the  action  or  pro- 
ceeding." But  where  it  was  taken  by  mistake  to  the  judge,  and 
an  action  was  brought  upon  it. in  his  name  as  trustee  for  the  partyj 
it  was  held,  that  the  bond  was  not  invalidated,  and  that  the  plaintiff 
was  entitled  to  recover  (e).  The  bond  is  generally  a  joint  and 
several  bond  by  the  replevisor  and  the  surety  or  sureties  (/).  But 
a  bond  by  the  replevisor  alone  is,  it  seems,  lawful ;  and  if  the  con- 
dition be  not  performed,  an  action  may  be  brought  on  it  (g).  The 
security,  in  the  case  of  the  plaintiff  in  replevin,  is  to  be  taken 
"  for  such  an  amount  as  the  registrar  shall  deem  sufficient  to  cover 
the  alleged  rent  or  damage,  in  respect  of  which  the  distress  shall 
have  been  made,"  and  the  probable  costs  of  the  cause  in  the 
superior  or  county  court  respectively ;  sects.  65,  66.    In  the  case 

(b)  If  tlie  registrar  neglect  to  take  a  (c)  Mucker  v.  Gordon,  1  C.  &  M.  58. 

bond,  according  to  the  directions  of  the  (d)  Thompson  v.  Farden,  1  M.  &  G.  535, 

statute,  the  courts  wOl  not,  it  seems,  {e)  Stcmsjieldv.  Sellawell,  7  Ex.  Z1Z. 

grant  an  attachment  against  him.  Tviells  (/)  See  Chitt.  Forms,  571  (7th  edit.). 

V.  ColmlU,  Willes,  376 ;  R.  v.  Lewis,  2  (g)  Blackett  v.  Orissop,  1  Lord  Eaym. 

T.  K.  617.  278. 


1146  REPLEVIN. 

of  the  removal  of  the  cause  by  the  defendant  into  the  superior 
court,  the  security  is  to  be  taken  "  for  such  amount,  not  exceeding 
150Z.,  as  the  Master  shall  think  fit ;"  sect.  67. 

The  condition  of  the  bond  varies  according  as  the  suit  was  com- 
menced in  the  superior  or  county  court.  In  the  first  case,  the  bond  is 
conditioned  "to  commence  an  action  of  replevin  against  the 
distrainer  in  such  superior  court  as  shall  be  named  in  the  security 
within  one  week  from  the  date  thereof,  and  to  prosecute  such  action 
with  effect  and  without  delay,  and,  unless  judgment  thereon  be 
obtained  by  default,  to  prove  before  such  superior  court,  that  he  had 
good  ground  for  believing,  either  that  the  title  to  some  corporeal  or 
incorporeal  hereditament,  or  to  some  toll,  market,  fair  or  fran- 
chise was  in  question,  or  that  such  rent  or  damage  exceeded  201., 
and  to  make  return  of  the  goods  if  a  return  thereof  shall  be  ad- 
judged." In  the  second  case  it  is  conditioned  "  to  commence  an 
action  of  replevin  against  the  distrainer,  in  the  county  court  of  the 
district  in  which  the  distress  shall  have  been  taken,  within  one 
month  from  the  date  of  the  security,  and  to  prosecute  such  action 
with  effect  and  without  delay,  and  to  make  a  return  of  the  goods 
if  a  return  thereof  shall  be  adjudged."  In  the  case  of  the 
action  being  removed  by  the  defendant  by  certiorari  the  con- 
dition of  the  bond  to  enable  him  to  do  so  is  "to  defend  such 
action  with  effect,  and,  unless  the  replevisor  shall  discontinue 
or  shall  not  prosecute  such  action  or  become  nonsuit  therein,  to 
prove  before  such  superior  court,  that  the  defendant  had  good 
ground  for  believing,  either  that  the  title  to  some  corporeal  or  in- 
corporeal hereditaments,  or  to  some  toll,  market,  fair  or  franchise 
was  in  question,  or  that  the  rent  or  damage,  in  respect  of  which  the 
distress  shall  have  been  taken,  exceeded  201."  (h). 

"  To  prosecute  with  effect,  the  plaintiff  must  not  only  proceed 
to  a  decision  of  the  suit,  but  must  have  success  in  it,  or  he  does 
nothing  ;  and  it  is  not  a  completion  of  the  condition  to  have  levied 
a  plaint  in  the  county  court :  for  the  words  extend  to  all  the  pro- 
ceedings, from  the  original  to  the  conclusiou  of  the  action,  as  well 
in  the  court  below  as  in  the  superior  court"  (*).  Per  Lee,  G.J.  "The 
failure  of  prosecuting  the  suit  with  success  is,  we  think,  a  failure 
of  prosecuting  the  same  with  effect."  Per  Holroyd,  J.  (k).  "Such  a 
condition  binds  a  party  to  prosecute,  not  only  in  the  court  where 
the  suit  was  originally  commenced,  but  in  every  other  court  into 
which  the  cause  may  be  removed  in  due  course  of  law."  Per 
Coltman,  J.  (I).  Even  where  the  bond  was  given  under  sect.  121  of 
the  9  &  10  Vict.  c.  95,  on  the  removal  of  the  cause  into  the 
superior  court  by  the  defendant,  to  whom  the  words  "prosecute 
with  effect "  are  not  so  applicable,  the  words  were  held  to  have  the 

(h)  See  Short  v.  Hubbard,  2   Bingh.  (Tc)  Perreau  v.  Sevan,  5  B.  &  C.  300. 

2*9-         „  (I)  Edmonds  v.   Chaliis,    6  D.   &  L. 

(i)  19  &  20  Vict.  u.  108,  ss.  65,  66,  67.       695. 
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same  meaning,  and  the  bond  was  held  to  be  forfeited  if  the  obligor 
did  not  succeed  (m).  But  under  the  19  &  20  Vict.  c.  108,  s.  67, 
the  condition  of  the  bond,  where  the  cause  is  removed  by  the  de- 
fendant, is  now  different ;  see  supra.  So  where  the  condition  of 
the  replevin  bond  was,  to  appear  in  the  county  court  and  then  and 
there  to  prosecute  with  effect ;  it  was  held,  that  the  words  then  and 
there  related  to  so  much  of  the  prosecution  as  should  be  in  the 
county  court,  but  that  they  did  not  restrain  it,  and  that  the  bond 
was  forfeited,  the  plaintiff  having  been  nonsuited  in  the  superior 
court,  to  which  the  cause  had  been  removed  (n). 

Plaintiff  in  replevin  having  given  a  bond  to  prosecute  his  suit 
with  effect,  levied  a  plaint  against  tjie  defendant,  who  obtained  an 
injunction  to  stay  proceedings  until  a  certain  day,  on  which  the 
plaintiff  in  replevin  died  ;  it  was  adjudged,  that  the  plaintiff  had 
prosecuted  his  suit  with  effect,  there  not  having  been  either  a  non- 
suit or  a  verdict  against  him  ;  and  Holt,  0.  J.,  compared  it  to  the 
case  of  a  recognizance  on  a  writ  of  error,  which  was  to  prosecute 
with  effect ;  there,  if  the  plaintiff  was  not  nonsuit,  nor  the  judg- 
ment affirmed,  the  recognizance  was  not  forfeited  (o).  But  where 
the  breach  assigned  was,  that  defendant  did  not  appear  at  the  next 
county  court,  and  then  and  there  prosecute  his  suit  with  effect,  i.  e. 
to  a  successful  termination  (which  is  the  meaning  of  the  words 
"  with  effect ") :  it  was  held,  ill  assigned ;  for  it  is  consistent  with 
the  averments  in  that  breach,  that  the  suit  might  have  been  begun 
at  the  first  county  court,  and  be  still  pending  (jo). 

A  plaintiff  in  replevin,  who  does  not  use  due  diligence  in  pro- 
secuting the  suit,  is  guilty  of  a  breach  of  that  part  of  the  condition 
of  the  bond  which  requires  him  to  prosecute  without  delay,  even 
though  it  may  not  appear  that  the  suit  is  determined  (q).  Whei-e 
the  defendant  had  permitted  two  years  to  elapse  without  taking 
any  steps  in  the  replevin  cause ;  it  was  held,  that  the  bond  was 
forfeited,  and  that  the  obligee  might  recover,  although  he  had  not 
signed  any  judgment  of  non  pros,  in  the  county  courts  (r).  The 
condition  to  prosecute  without  delay  may  be  broken  by  a  delay 
which  does  not  exceed  the  time  allowed  by  the  ordinary  practice 
in  the  courts,  e.  g.  by  a  delay  in  declaring,  if  the  defendant  in 
replevin  be  unduly  prejudiced  thereby  (s). 

"  In  all  replevin  bonds  there  are  several  independent  conditions, 
one  to  prosecute,  another  to  return  the  goods  replevied,  &c.,  and  a 
breach  may  be  assigned  upon  any  one  of  these  distinct  conditions." 
Per  Lee,  C.  J.  {t).  Or  the  breach  may  be  assigned  thus :  "  that 
defendant  did  not  prosecute  his  suit  with  effect,  and  hath  not 

(m)  Tummcms  v.  Ogle,  6  E.  &  B.  571.       Morris  v.  Matthews,  2  Q.  B.  293,  ace. 
In)  VaugJimi   v.    Norris,   Ca.   Temp.  (?)  Harrison  v.  Wardle,  6  B.  &  Ad. 


Hardw.  137. 


146. 


lo)  ihike  'of  Ormond  v.  Bierly,  Carth.  (r)  Axford  v.  Perrett,  4  Bingh.  586. 

gj^g '  ■'  (s)  Qent  V.  Cvits,  11  Q.  B.  288. 

(p)  Jackson  v.Manson,  8  M.  &  ^.477  ;  («)  In  Morgan  v.  OHffith,  7  Mod.  380: 
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made  a  return  "  (u).  The  breach  assigned  in  the  declaration  ought 
to  pursue  the  condition  of  the  bond ;  but  it  is  not  necessary  that 
it  should  extend  any  further  (x). 

To  an  action  for  not  prosecuting  the  suit  with  effect,  it  is  suffi- 
cient to  plead  that  the  party  appeared  at  the  next  county  court, 
and  there  prosecuted  the  suit  according  to  the  form  and  effect  of 
the  condition,  and  that  the  suit  is  still  depending  and  undeter- 
mined (2/).  But  any  rule,  practice,  &c.,  of  the  county  court,  dis- 
charging or  rendering  unnecessary  the  appearance  of  the  defendant, 
should  be  pleaded  (z).  Proof  that  a  replevin  suit  was  struck  out 
by  the  county  court  judge  on  the  ground  of  want  of  jurisdiction, 
does  not  support  an  allegation  of  a  breach,  to  prosecute  with 
effect  (a). 

"  The  liability  of  the  sureties  in  a  replevin  bond  is  the  amount 
of  rent  proved  to  be  in  an-ear  at  the  time  of  the  distress,  and  the 
costs  of  the  replevin  suit  to  the  amount  of  the  penalty  in  the 
replevin  bond"  (6),  and  costs  of  suit  in  the  action  thereon  (c). 
Although,  the  bond  be  executed  by  one  of  the  sureties  only,  it  is 
stiU  available  against  such  surety  (d).  The  sureties  will  not  be 
discharged  by  the  execution  of  a  writ  of  inquiry  under  the  17  Car. 
II.  c.  7,  s.  2,  and  judgment  thereon  for  the  avowant,  to  recover  the 
arrears  of  rent  found,  together  with  a  sum  for  his  costs  and  da- 
mages (e).  Secus,  it  seems,  if  execution  has  issued  and  the  sum 
recovered  has  been  levied  and  paid  to  the  avowant  before  action 
commenced  against  the  surety,  S.  G.  Where  the  replevin  suit  was, 
without  the  privity  of  the  sureties,  referred  to  an  arbitrator  under 
an  order  at  nisi  prius,  and  he  enlarged  the  time  for  making  his 
award,  a  plea  by  the  sureties,  setting  forth  those  facts,  was  held 
bad;  for  there  can  be  no  discharge  of  the  condition  of  a  bond 
except  by  writing  under  seal  (/).  But  such  facts  would  entitle 
the  sureties  to  have  the  proceedings  set  aside  on  a  summary  ap- 
plication to  the  equitable  jurisdiction  of  the  court  {g).  It  is  no 
objection  to  an  action  against  the  sureties  on  the  bond  in  the 
superior  courts,  that  the  replevin  suit  has  not  been  removed  out  of 
the  county  court  (A). 

When  the  defendant  has  obtained  judgment  for  a  return,  if  the 
sheriff  return  to  the  writ  de  retorno  habendo,  that  the  cattle  are 
eloigned,  the  defendant  may,  it  seems,  if  no  security  has  been 
taken  or  money  deposited  (i),  or  if  the  security  taken  or  money 

(m)  PUlUps  v.  Price,  3  M.  &  S.  180 ;  (c)  Eefford  v.  Alger,  1  Taunt.  218. 

but  see  Perreau  v.  Bevan,  5  B.  &  C.  300.  (d)  Auslen  y.  JSaward,  7  Taunt.  28. 

(k)  5  T.  R.  195.  (e)  Turiior  v.  Turner,  2  B.  &  B.  107. 

(y)  Sraclcenbury  V.  Pell,  12  East,  5S5  ;  (/)  Aldridge  v.  Harper,   10  Bingh. 

Edmmids  v.  Challia,  7  C.  B.  413.  118.     But  see  ante,  p.  497. 

(2)  Rider  v.  Edwards,  3  M.  &  G.  202.  {g)  AreUr  v.  Hale,  4  Bingh.  464. 

(o)  TiMy  V.  Stanhope,  5  C.  B.  790.  (A)  Dias  v.  Freeman,  5  T.  E.  195. 

(5)  Per  Alexo.nder,   C.    B.,   Ward  v.  (i)  Under  sect.   71  of  19  &  20  Vict. 

BenUy,  1  Y.  &  J.  295.  c.  108, 
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deposited  be  insufficient,  maintain  an  action  on  the  case  against  the 
registrar  of  the  county  court  (Ic) ;  and  it  is  no  answer  in  his  mouth 
to  say,  that  the'  replevisor,  who  was  also  a  party  to  the  bond,  was 
sufficient  (1).  By  sect.  33  of  the  9  &  10  Vict.  c.  95,  the  high 
bailiff  "  shall  be  responsible  for  all  the  acts  and  defaults  of  himself 
and  of  the  bailiffs  appointed  to  assist  him,  in  like  manner  as  the 
sheriff  of  any  county  in  England  is  responsible  for  the  acts  and 
defaults  of  himself  and  his  officers."  But  by  13  &  14  Vict.  c.  61, 
s.  19,  no  action  shall  be  brought  against  the  high  bailiff,  or  persons 
acting  by  his  order  and  in  his  aid,  for  anything  done  in  obedience 
to  any  warrant  under  the  hand  of  the  clerk  and  seal  of  the  court, 
until  demand  has  been  made  or  left  at  his  office  by  the  intended 
plaintiff,  his  attorney  or  agent,  in  writing,  signed  by  the  party  de- 
manding the  same,  of  a  perusal  and  copy  of  the  warrant,  and  until 
the  same  has  been  refused  for  six  days  after  such  demand ;  and  if 
the  demand  be  complied  with,  the  high  bailiff,  whether  sued  sepa- 
rately or  jointly  with  the  clerk,  will  be  entitled  to  a  verdict  on  the 
production  or  proof  of  the  warrant,  notwithstanding  any  defect  of 
jurisdiction  or  irregularity  in  the  warrant.  By  29  &  30  Vict.  c.  14, 
s.  11,  no  more  high  bailiffs  are  to  be  appointed,  but  the  registrars 
are  to  perform  their  duties. 

In  this  action  it  was  held,  that,  in  cases  of  a  distress  for  rent  arrear, 
since  the  11  Geo.  II.  c.  19,  s.  23,  which  in  those  cases  limited  the 
responsibility  of  the  sureties  to  double  the  value  of  the  goods  dis- 
trained, that  sum  was  the  measure  of  damages  in  an  action  against 
the  sheriff  (m) ;  except  where  notice  had  been  given  to  the  sheriff 
of  the  plaintiff's  intention  to  sue  the  sureties,  in  which  case  the 
costs  of  a  fruitless  action  against  the  sureties  might,  perhaps,  be 
recovered  in  addition  (n).  The  above  section  is  impliedly  repealed 
by  the  65th,  66th,  &  67th  sections  of  the  19  &  20  Vict.  c.  108  (ante) ; 
but  the  principle  of  the  above  cases  may  still  be  applicable. 

Some  evidence  must  be  given  by  the  plaintiff  of  the  insufficiency 
of  the  pledges,  but  very  slight  evidence  is  sufficient  to  throw  the 
burthen  of  proof  on  the  registrar  (o).  The  registrar  is  not  bound 
to  warrant  the' sufficiency  of  the  sureties ;  if  they  are  apparently  re- 
sponsible, it  is  enough  {p).  But  he  is  to  exercise  a  reasonable  dis- 
cretion in  deciding  upon  the  sufficiency  of  the  sureties.  He  is  not 
bound  to  go  out  of  the  office  to  make  inquiries ;  but  if  the  parties 
are  unknown  to  him  he  ought  to  require  information,  beyond  their 
own  statement,  even  on  oath,  as  to  their  sufficiency.  It  is  for 
the  jury  to  decide  whether  he  has  exercised  a  reasonable  dis- 
cretion (g). 

{Jc)  Souse  V.  Patterson,.  7  Mod.  387.  (o)  Samders  v.  Darling,  Bull.  N.  P. 

(I)  Plutner  v.  Briscoe,  11  Q.  B.  46.  60. 

tm)  Evans  v.  Brander,  2  H.  Bl.  547  ;  (p)  Mindle  v.  Blades,  t,  Taunt.  225. 

Paul^.  QooAlweh,  2  B.  N.  C.  220.  (?)  Jeffery  v.  BaMard,  4  A.  &  E.  823. 
(»i)  BaUr  V.  Garratt,  3  Bingh.  56. 
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IV.  By  whom  a  Replevin  vnay  be  maintained. 

To  maintain  replevin,  the  plaintiff  ought  to  have  either  an 
absolute  or  special  property  in  the  goods  in  question  vested  in  him 
at  the  time  of  the  taking  (r).  There  are  two  kinds  of  property,— 
a  general  property  which  every  absolute  owner  has,  and  a  special 
property ;  as  goods  pledged  or  taken  to  manui-e  his  lands,  or  the 
like, — and  of  both  these  a  replevin  lies.  1  Inst.  145,  b.  A  mere 
possessory  right  is  not  su£&cient  (s).  If  the  goods  of  a  feme  sole 
are  taken,  and  she  marries,  the  husband  alone  may  sue  the  replevin ; 
because  the  property  is  transferred  by  the  marriage,  and  vested  ab- 
solutely in  the  husband,  so  that  he  may  release  it :  and,  conse- 
quently, he  may  have  an  action  in  his  own  name  to  bring  back  the 
property  (t).  If  the  goods  are  taken  after  marriage,  husband  and 
wife  ought  not  to  join  in  the  replevin ;  but  if  they  do  join  in  the 
action,  and  after  verdict  a  motion  is  made  on  this  ground  in  arrest 
of  judgment,  it  will  be  presumed  that  the  husband  and  wife  were 
jointly  possessed  of  the  goods  before  marriage,  and  that  the  goods 
were  taken  before  marriage;  in  which  case  the  husband  and  wife 
might  join  (u).  Executors  may  maintain  replevin  for  the  goods  of 
the  testator  taken  in  his  lifetime  (x).  Parties  who  have  a  joint 
interest  in  the  distress  may  join  in  the  replevin  (y)  ;  but  where  the 
interest  in  the  goods  taken  is  several,  there  ought  to  be  several 
replevins  (a). 


V.   Of  the  Pleadings. 

Declaration. — The  venue  must  be  laid  in  the  county  in  which 
the  distress  was  taken.  By  the  4th  PI.  E.,  H.  T.  1853,  the  name 
of  a  county  shall  in  all  cases  be  stated  in  the  margin  of  a  declara- 
tion, and  shall  be  taken  to  be  the  venue  intended  by  the  plaintiff, 
and  no  venue  shall  be  stated  in  the  body  of  the  declaration,  or  in 
any  subsequent  pleading.  Provided,  that,  in  cases  where  local 
description  is  now  required,  such  local  description  shall  be  given. 
See  further,  on  this  point,  ante,  p.  453. 

The  place  in  which  the  distress  was  taken,  technically  termed 
the  locus  in  quo,  as  well  as  the  vill  or  parish,  should  be  named  in 
the  declaration ;  because  the  right  of  caption  may  turn  on  the 
place,  and  the  freehold  may  come  in  question  (a).     But  it  is  not 

(r)  Bro.  Eepl.  pi.  8,  20.  (y)  3  Hen.  IV.  16,  a. 

(s)  Per  Cur.,  in  Templeman  v.  Case,  ■        iz)  Bro.  Abr.  Repl.  pi.   12  ;   1  Inst. 

10  Mod.  25.  145,  b. 

(0  r.  N.  B.  69,  K.  (a)  2  Hen.  VI.  14,  a.     But  the  omis- 

(u)  Bern    v.     Mattaire,    Ca.  Temp.       sion  is  not  demurrable.     See  BuUytkorpe 

Hardw.  119.     See  ante,  p.  249.  v.  Turiier,  Willes,  476. 

(k)  Bro.  KeiJ.  pi.  59. 
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necessary  to  name  the  place  where  the  distress  was  fi.rst  taken ;  it 
is  sufficient  for  the  plaintiff  to  name  the  place  in  which  he  finds 
the  defendant  in  possession  of  the  distress  (6) ;  for  the  law  considers 
the  distress  as  wrongfully  taken  in  every  place  in  which  the  defen- 
dant may  have  it  in  his  custody.  If  the  distress  be  taken  in  one 
county,  and  carried  into  another,  the  plaintiff  may  have  replevin 
in  either  county,  because  it  is  a  caption  in  every  county  into  which 
the  distress  is  taken  by  the  defendant.  F.  N.  B.  691 ;  1  Doct.  Pla. 
315.  See  also  Bro.  Repl.  pi.  63.  Hence,  where  the  plaintiff  de- 
clared of  a  taking  in  A.,  and  the  defendant  pleaded  non  cepit  modo 
et  formd,  the  plaintiff  having  proved  that  he  found  the  cattle  in 
the  possession  of  the  defendant  in  ^.,  it  was  adjudged  sufficient, 
although  the  defendant  proved  that  he  first  took  them  in  B.,  and  was 
only  driving  them  through  A.  to  the  pound  (c). 

If  the  defendant  never  had  the  goods  in  the  place  named  in  the 
declaration,  non  cepit  modo  et  formd  seems  a  proper  plea,  where 
the  defendant  does  not  seek  a  return.  The  plaintiff  declared  for 
taking  guns  in  quodam  loco  vocat,  the  Minories;  the  defendant 
pleaded  non  cepit  modo  et  formd.  At  the  trial,  the  plaintiff  proved 
the  taking  at  a  place  in  Surrey"  upon  which  it  was  objected,  that 
he  had  failed  in  proving  his  issue :  to  which  Pratt,  C.  J.,  assented, 
observing,  that  where  the  defendant  does  not  insist  on  a  return,  he 
may  plead  non  cepit  m^odo  et  formd,  and  prove  the  taking  to  be  at 
another  place.  The  plaintiff  was  nonsuited  (d).  If  the  replevin 
be  brought  in  an  inferior  court,  the  lociis  in  quo  must  be  alleged 
to  be  within  the  jurisdiction  of  the  court  (e).  Where  the  close  has 
not  any  name,  it  should  be  described  by  abuttals,  or  as  in  the 
occupation  of  I.  S.  (/). 

With  respect  to  the  description  of  the  goods  taken,  it  is  stated 
in  some  of  the  books  as  a  rule,  that  the  goods  must  be  described  in 
the  declaration  with  such  certainty,  that  the  sheriff  may  make  a 
re-deliverance  of  them  (g).  Replevin  for  taking  quandam  parcelV 
lintei  et  quandam,  parcelV  papyri ;  and  verdict  for  the  plaintiff. 
It  was  objected,  in  arrest  of  judgment,  that  the  description  was  too 
general  and  uncertain  ;  that  although  it  might  be  well  enough  in 
trover  and  trespass,  yet  it  was  ill  in  replevin  ;  because  it  was  not  a 
sufficient  direction  to  the  jury  in  assessing  the  damages,  nor  to  the 
sheriff  in  re-delivering  the  goods :  but  Parker,  C.  J.,  observed, 
that  the  sheriff  might  require  the  defendant  to  show  him  the 
goods  Qi),  and  that  it  was  a  good  return  for  the  sheriff  to  make, 
"that  no  person  came  on  the  part  of  the  defendant  to  show  him 

(6)  Per  Ohambre,  J.,  2  B.  &  P.  481.  (h)  This  argument  has  frequently  been 

(c)  Walton  V.  Kersop,  2  Wils.  354.  urged,  when  exceptions  in  arrest  of  judg- 

(d)  Johnsm  v.  Wollyer,  Str.  507.  meut  have  been  made  in  actions  of  eject- 

(e)  Quarles  v.  Searle,  Cro.  Jac.  95.  ment,  for  uncertainty  in  the  description 
(/)  Potten  V.  Bradley,  2  Moo.  &  P.  78.  of  the  premises.  See  Portman  v.  Morgan, 
(g)  See  Bull.  N.  P.  p.  53.  Cro.  Eliz.  465  ;  and  arde,  p.  682. 
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the  goods  "  (i).  So  where  in  replevin  for  taking  fourteen  skim- 
mers and  ladles,  and  three  pots  and  covers,  an  exception  was  taken 
in  arrest  of  judgment,  to  the  declaration,  for  uncertainty  in  the 
description,  in  not  expressing  how  many  of  each  sort  were  taken  ; 
the  Court,  adopting  the  reasons  of  Parker,  G.  J.,  in  the  preceding 
case,  were  of  opinion,  that  the  declaration  was  sufficient,  and  gave 
judgment  for  the  plaintiff  (k).  But  a  declaration  in  replevin  for 
taking  "divers  goods  and  chattels,"  was  held  insufficient  [l). 

Of  the  Pleas.  In  Abatement. — There  is  a  difference  between 
pleas  in  abatement  in  replevin,  and  in  other  actions,  arising  from 
the  peculiar  nature  of  the  proceedings  in  replevin.  In  other 
actions,  as  actions  of  assumpsit,  debt,  or  trespass,  the  plaintiff  is 
not  put  in  possession  of  anything  until  after  judgment  and  execu- 
tion thereon :  as  soon,  therefore,  as  the  writ  or  count  is  quashed, 
by  a  judgment  for  the  defendant,  on  a  plea  in  abatement  tlie 
defendant  is  thereby  restored  to  the  same  situation. in  which  he 
was  before  the  action  was  brought :  but  in  replevin  the  mere 
quashing  the  writ  or  count  does  not  afford  the  defendant  complete 
redress,  the  plaintiff  being  in  possession  of  the  defendant's  goods 
by  previous  delivery  from  the  sheriff  (registrar).  To  remedy  this 
inconvenience,  and  to  entitle  himself  to  a  return  of  the  distress, 
the  defendant  must,  to  a  plea  of  abatement  in  replevin,  subjoin  a 
suggestion  in  the  nature  of  an  avowry  or  cognizance.  As  this 
suggestion,  however,  is  merely  for  the  purpose  of  a  return,  the 
matter  of  it  is  not  traversable  (m).  To  the  plea  of  cepit  in  alio 
loco,  the  defendant  must  add  a  suggestion  of  this  kind,  if  he  seeks 
a  return  (n). 

General  Issue. — The  general  issue  in  replevin  is  "  non  cepit," 
by  which  the  property  is  admitted  to  be  in  the  plaintiff,  and  the 
caption  only  put  in  issue.  If  the  plaintiff  take  husband  after 
suing  out  the  writ,  and  before  the  declaration,  the  defendant  cannot 
give  the  coverture  in  evidence  under  the  general  issue,  but  must 
plead  it  in  abatement  (o). 

Property.— The  defendant  may  plead  property  in  himself,  in  bar 
of  the  action  (p) :  and  this  plea  may  conclude  with  a  prayer  for  a 
return  and  damages  (g).  So  property  in  a  stranger  may  be  pleaded 
in  bar  (r)  ;  and  the  conclusion  of  this  plea,  praying  a  return,  is 
good  (s),  although  not  now,  it  seems,  necessary  (t).     So  it  is  a  good 

(i)  Kempster   v.    NeUm,    Pasch.    13  (»)  Bro.  Eepl.  45  ;  Anon.,  Salk.  94. 

Ann.,  5  Bac.  Abr.  90.  (d)  Hollis  v.  Freer,  2  B.  N.  C.  719. 

(*)  Bern    v.    Mattaire,     Ca.    Temp.  {p)  Wildman  v.  Norton,  1  Ventr.  249. 

Hardw.  119.  (y)  Presgrave  v.  Saunders,  1  Salk.  6. 

(Z)  Pope  V.  Tillman,  7  Taunt.   642  ;  (r)  Butcher  v.  Porter,  Garth.  243. 

bnt  see  Banks  v.  Angell,  7  A.  &  E.  843.  (s)  Parker  v.  Mellor,  Ld.  Eayra.  217. 

{m)  Foot's  case,  Salk.  93  ;  Willes,  475.  («)  15  &  16  Yict.  c.  76,  ss.  66,  67. 
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plea  to  say,  that  the  property  is  to  the  plaintiff  and  to  a  stranger ; 
and  where  there  are  two  plaintiffs,  that  the  property  is  to  one  of 
them,  for  if  the  beasts  of  divers  several  men  be  taken,  they  cannot 
join  in  a  repleg.,  but  every  one  must  have  a  several  replevin  (u). 

Statute  of  Limitations. — By  21  Jac.  I.  c.  16,  s.  3,  actions  of  re- 
plevin shall  be  commenced  and  sued  within  six  years  after  the 
cause  of  action.  Hence  actio  non  aocrevit  infra  sex  annos  is  a 
good  plea  in  bar  in  replevin. 


VI.  Of  the  Avowry  and  Cognizance. 

The  avowry  or  cognizance,  which  is  in  the  nature  of  a  declara- 
tion, ought  to  contain  sufficient  matter,  upon  which  the  avowant, 
or  person  making  cognizance,  may  have  judgment  for  a  return. 
"  In  replevin,  because  the  avowant  is  to  have  a  return,  he  ought  to 
make  a  good  title  in  omnibus "  (x).  If  the  avowry,  &c.,  be  de- 
fective in  form ;  or  if  circumstance  of  time,  place,  &c.,  should  be 
omitted,  such  omission  may  be  helped  by  the  plea  of  the  adverse 
party ;  otherwise  it  is  of  a  defect  in  substance  (y).  The  avowry, 
&c.,  must  answer  every  material  part  of  the  declaration  ;  hence,  if 
the  plaintiff  alleges  a  taking  in  two  places,  and  the  defendant 
avows  as  to  one  only,  it  is  a  discontinuance  (z).  So  if  the  declara- 
tion be  for  taking  goods,  chattels,  and  beasts,  and  the  avowry  is 
confined  to  the  taking  the  beasts  only,  it  will  be  bad  on  demurrer  (a). 

By  4  Ann.  c.  16,  s.  4,  any  defendant  in  anj'  action,  or  any 
plaintiff  in  replevin,  in  any  court  of  record,  may,  with  leave  of  the 
court,  plead  as  many  several  matters  thereto  as  he  shall  think 
necessary  for  his  defence.  An  avowant  is  a  defendant  within  the 
meaning  of  this  section,  and  may  plead  several  avowries  with  leave 
of  the  court.  By  the  Common  Law  Procedure  Act,  1852,  s.  81, 
this  privilege  is  extended  to  subsequent  pleadings.  But  by  2  PL 
R,  H.  T.  1853,  several  pleas,  replications,  or  subsequent  pleadings, 
or  several  avowries  or  cognizances  founded  on  the  same  ground  of 
answer  or  defence,  are  not  to  be  allowed,  except  such  (by  leave  of 
the  court  or  judge)  as  may  be  proper  for  determining  the  real  ques- 
tion in  controversy  between  the  parties  on  its  merits,  subject  to 
terms  as  to  costs,  &c.  By  rule  3 — When  no  order  has  been  made 
as  to  costs,  and  at  the  trial  there  is  more  than  one  plea,  avowry, 
'&c.  founded  on  the  same  cause  of  action,  or  ground  of  answer  or 
defence,  and  the  judge  or  presiding  officer  shall,  at  the  trial,  certify 
to  that  effect  on  the  record,  the  party  so  pleading  shall  be  liable 


a. 


<u)  1  Inst.  145,  b.  (2/)  -B^M'*  case,  7  Eep.  25, 

(x)  Per  Cur.,  Goodman  v.  Aylin,  Yelv.  (z)  Weeks  v.  Speed,  Salk.  94. 

24g  (a)  Hwixt  V.  Braines,  4  Mod.  402. 
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for  the  costs  occasioned-  by  such  plea,  &c.,  and  also  those  of  the 
evidence. 

Where  D.  and  L.  were  defendants  in  replevin,  the  court  allowed 
D.  to  avow  for  'a  distress  damage  feasant,  in  his  own  right  as 
tenant  from  year  tp  year  to  W.,  tenant  in  fee,  and  also  to  make 
cognizance  as  bailiff  of  C,  tenant  in  fee ;  and  L.  to  make  cogni- 
zance as  bailiff  of  D.,  tenant  to  W.,  as  above ;  and  also  as  bailiff  of 
C,  tenant  in  fee  (&).  In  replevin  for  taking  cattle,  the  defendant 
made  cognizance  as  bailiff  to  J.  S. ;  the  plaintiff  traversed  the  de- 
fendant being  plaintiff  to  J.  S. :  it  was  held,  that  the  traverse  was 
well  taken  (c)  ;  for  although  J.  S.  had  a  right  to  take  the  cattle, 
yet  a  stranger,  without  his  authority,  could  not ;  and  that,  as  both 
parts  of  the  cognizance  must  be  tnie,  an  answer  to  either  part  was 
sufficient  (d).  In  replevin  for  goods  taken  in  closes  A.  and  B.,  it 
was  held,  that  the  defendants  might,  under  3  &  4  Will.  IV.  c.  42, 
s.  21  (which  is  substantially  re-enacted  by  the  Common  Law  Pro- 
cedure Act,  1852,  s.  70),  pay  money  into  court  as  to  the  goods 
taken  in  A.  and  as  to  some  of  those  taken  in  B.,  and  avow  and 
make  cognizance  as  to  the  residue  taken  in  B.  (e). 


VII.  Avowry  for  JDamage  feasant. 

The  defendant  may  state  in  his  avowry,  that  the  locus  in  quo  was 
his  soil  and  freehold,  (without  specifying  whether  he  had  an  estate 
in  fee,  fee-tail,  or  for  life,)  and  that  he  took  the  plaintiff's  cattle 
because  they  were  doing  damage  there ;  and  this  is  the  usual  form. 
From  this  plea  it  will  be  intended,  that  it  is  the  avowant's  sole 
freehold,  and  in  his  own  right :  consequently,  if  the  avowant  be 
seised  merely  in  right  of  his  wife,  that  fact  should  be  stated  (/). 
It  -would,  however,  since  the  Common  Law  Procedure  Act,  1852, 
be  unobjectionable,  to  plead  that  the  avowant  was  seised,  without 
showing  of  what  estate  (g) ;  or  that  he  was  possessed  of  a  messuage, 
with  common  appurtenant,  and  that  the  plaintiff's  cattle  were  doing 
damage  on  the  common  (h).  An  avo-wry  for  damage  feasant  in  a 
place  where  the  avowant  had  a  right  of  common,  must  allege  special 
damage,  viz.  that  the  avowant  could  not  enjoy  bis  common  in  so 
ample  and  beneficial  a  manner  (i).  As  tenants  in  common  must 
join  in  actions  concerning  the  personalty,  one  tenant  in  common 
cannot  avow  alone  for  taking  cattle  damage  feasant ;  because  it  is 

(6)  Evans  v.Bavies,  8  A.  &  E.  362.  under  sect.  US  of  tlio  Com.  Law.  Proc. 

(c)  This  rule  liolds  in  trespass  qu.  cl.  Act,  1852. 

fr.  aa  -well  as  in  reple-rin.     Chambers  v.  {g)  Silly  v.  Dally,  I  Lord  Eaym.  332  ; 

DMaldson,  11  East,  65.  Goggins  v.  Trench,  10  Ir.  C.  L.  B.  472. 

{d)  Trevilliam  v.  Pyne,  Salk.  107.  {h)  Hawkins  v.  EcMes,  2  B.  &  P.  369 

(e)  LambeH  v.  MepwoHh,  2.Q.  B.  729.  15  &  16  Yict.  c.  76,  ss.  66,  67. 

(/)  Bommr  v.  Walleer,  Cro.  Eliz.  624.  (i)  Woolton  v.  SalUr,  3  Lev.  104. 
But,  if  omitted,  it  might  be  suggested 
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an  injury  to  the  possession,  and  an  avowry  of  this  kind  is  in  the 
nature  of  a  declaration  in  trespass  for  an  injury  done  to  the  pos- 
session (k). 

Pleas  in  Bar.  Escape  through  Defect  of  Fences. — In  a  plea  in 
bar  of  an  avowry  for  taking  cattle  damage  feasant,  viz.,  that  the 
cattle  escaped  from  a  public  highway  into  the  locus  in  quo,  through 
defect  of  fences,  it  must  be  shown,  that  they  were  passing  on  the 
highway  when  they  escaped  ;  it  is  not  sufficient  to  state,  that  being 
in  the  highway  they  escaped ;  for  that  word  is  equivocal,  and  does 
not  show  whether  the  cattle  were  passing  and  repassing,  or  whether 
they  were  trespassing  on  the  highway  (I).  "  If  the  cattle  of  one 
person  escape  into  the  land  of  anothw,  it  is  not  any  excuse  that  the 
fences  were  out  of  repair,  if  the  cattle  were  trespassers  in  the  close 
whence  they  came "  (m).  So  in  an  action  for  digging  a  pit  in  a 
common,  into  which  the  plaintiff's  mare  fell  and  was  killed ;  it  was 
held,  that  the  declaration  ought  to  have  stated,  that  the  mare  was 
lawfully  on  the  common,  otherwise  the  digging  the  pit,  as  against 
the  plaintiff,  was  justifiable,  and  although  the  plaintiff's  mare  fell 
in,  yet  it  was  damnum  absque  injurid  (n).  "  The  general  rule  of 
law  is,  that  a  person  is  only  bound  to  take  care  that  his  cattle  do  not 
wander  from  his  own  land  and  trespass  upon  the  land  of  others.  He 
is  under  no  legal  obligation,  therefore,  to  keep  up  fences  between 
adjoining  closes,  of  which  he  is  owner ;  and  even  where  adjoining 
lands,  which  have  once  belonged  to  different  persons,  one  of  whom 
was  bound  to  repair  the  fences  between  the  two,  afterwards  become 
the  property  of  the  same  person,  the  pre-existing  obligation  to  repair 
the  fences  is  destroyed  by  the  unity  of  ownership.  And  where  the 
person,  who  has  so  become  the  owner  of  the  entirety,  afterwards 
parts  with  one  of  the  two  closes,  the  obligation  to  repair  the  fences 
will  not  revive,  unless  express  words  be  introduced  into  the  deed 
of  conveyance  for  that  purpose  "  (o). 

Eight  of  Common. — To  an  avowry  for  damage  feasant,  a  right  of 
common  may  be  pleaded  in  bar.  In  a  prescription  for  a  right  of 
common  during  a  certain  portion  of  the  year  only,  it  must  appear 
on  the  face  of  the  plea,  that  the  right  was  exercised  during  the 
time  allowed  {p).  A  copyliolder  claiming  common  in  the  soil  of 
other  persons  than  the  lord,  cannot  prescribe  in  his  own  name  on 
account  of  the  weakness  of  his  estate ;  he  ought  to  prescribe  in  the 
name  of  the  lord,  viz.  "  that  the  lord  of  the  manor  and  all  his  an- 
cestors, and  all  those  whose  estate  he  has,  had  common  in  such  place 
for  himself  and  his  tenants  at  will,"  &c.  (q)   But  where  a  copyholder 

(k)  Cullv  V.  Spearman,  2  H.  Bl.  386.  (o)  Par  Baylmj,  J.,  in  Boyle  v.  Tamlyn, 

U)  Dovdstm  V.  Payne,  2  H.  Bl.  527.  6  B.  &  C.  337. 

(m)  Per  Heath,  J.,  5.  C;  per  Wilmot,  (p)  Jackson  v.  Bell,  Cro.  Jac.  63/. 

0.  J.,  in  3  "Wils.  126,  ace.  (i)  4  Kep.  31,  b. 
(k)  Blyth  V.  TopTum,  Cro.  Jac.  158. 
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claims  common  in  the  soil  of  the  lord,  then  he  cannot  prescribe  in 
the  name  of  the  lord  ;  for  the  lord  cannot  prescribe  to  have  com- 
mon in  his  own  soil,  and  as  the  copyholder  cannot  prescribe  in  his 
own  name,  he  must  allege,  that  "  within  the  manor  there  is  a 
custom  from  time  immemorial,  that  all  customary  tenants  of  certain 
messuages  have  common  in  such  a  place,"  &c.  (r).  The  lord  of  a 
manor  may,  in  respect  of  common  land  in  his  own  manor,  have  a 
right  to  turn  his  own  sheep  on  the  common  of  an  adjoining  manor  (s). 
A  custom  that  every  inhabitant  within  any  ancient  messuage  in  an 
ancient  vill,  by  reason  of  his  commorancy  therein,  has  had  com- 
mon in  the  place  in  question,  is  bad ;  for  inhabitants,  cannot 
have  by  custom  a  profit  in  another's  soil,  but  .they  may  claim 
certain  customary  easements,  as  a  right  of  way  to  church,  or  a 
right  to  be  quit  of  toll  or  of  tithes  (t).  But  although  inhabitants, 
on  account  of  the  vagueness  of  the  description,  cannot  claim 
a  right  in  alieno  solo,  yet  the  occupiers  of  houses  may  set 
up  a  custom  to  cut  turves,  and  occupiers  of  lands  may  by 
custom,  claim  a  right  in  alieno  solo  (x).  A  custom  for  the 
freeman  and  citizens  of  a  town  on  a  particular  day  in  the 
year  to  enter  upon  a  close  for  the  purpose  of  holding  horse 
races  is  a  good  custom,  and  it  is  not  necessary  to  aver  that 
the  particular  day  was  a  seasonable  time  {y)  ;  but  a  custom  for 
the  inhabitants  of  a  parish  to  exercise  and  train  horses  at  all 
seasonable  times  of  the  year  in  a  plaee  beyond  the  lipaits  of  the 
parish,  is  bad  (s). 

Tender  of  Amends. — Tender  of  amends  before  the  distress 
makes  the  distress  unlawful  ;  after  the  distress,  and  before 
the  impounding,  makes  the  detainer  unlawful  (a) ;  and  this 
may  be  pleaded  in  bar  to  an  avowry  (6).  In  a  case  where  the 
sheep  damage  feasant  had  been  distrained  by  the  avowant,  and 
having  been  placed  in  an  outhouse,  about  200  yards  from  the 
place  where  they  were  taken,  the  plaintiff's  son  applied  to  the 
avowant's  wife  for  the  sheep,  no  one  else  being  on  the  pre- 
mises. The  plaintiff's  son  had  done  business  before  .with  the 
avowant's  wife  on  the  subject  of  impounding  the  same  sheep. 
Upon  being  asked  what  amends  she  required,  she  said  23s. 
if  they  did  not  impound  the  sheep,  and  25s.  if  they  took  them 
to  the  public  pound  at  Leominster.  On  the  part  of  the  avow- 
ant, it  was  contended,  that  the  tender  came  too  late,  the  sheep 
being  already  impounded ;  but  the  court  ruled  otherwise  ;  observ- 
ing, that  the  pound  which  will  exclude  a  tender,  must  be  a  pound 

(r)  Gateward's  casu,  6  Rep.  60,  b.  (x)  Adni.  per  Cur.,  in  Bean  v.  Bloom, 

(s)  ISm-l  of  Seftoii  v.  Court,  5  B.  &  C.  2  "W.  Bl.  928. 

917.  (y)  Mounsey  v.  Ismay,  1  H.  &  C.  729. 

{t)  Smith  V.  Oatewood,  Cro.  Jac.  1.52  ;  (z)  Sowerhy  v.  Coleman,  L.  11. 2,  Ex.  97. 

Lockwood  V.  Wood,  6  Q.  B.  65  ;  Baker  v.  (a)  2  Inst.  107. 

Brcreman,  Cro.  Car.  418.  (J)  Emjis  v.  Elliott,  5  A.  &  E. 
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in  which-  the  cattle  are  no  longer  in  the  custody  of  the  party,  but 
in  the  custody  of  the  law ;  here  the  agent  of  the  distrainor  (for 
the  wife  must  be  so  considered)  admitted  that  the  sheep  were 
destined  for  another  pound,  and  consequently  the  tender  was 
good  (c). 


VIII.  Avowry  for  Rent  Arrear  (d). 

At  the  common  law,  it  was  necessary  for  a  termor,  in  an  avowry 
for  rent  due  from  his  tenant,  to  show  out  of  what  estate  and  in 
what  manner  the  term  was  derived,  beeause,  particular  estates  being 
created  by  agreement  of  the  parties  out  of  the  primitive  estate,  it 
was  the  office  of  the  court  to  judge,  whether  the  primitive  estate 
and  agreement  were  sufficient  to  produce  the  particular  estate  (e). 
To  obviate  the  difficulties  which  the  avowant  for  rent  arrear  had 
to  encounter,  in  setting  forth  long  and  intricate  titles ;  it  was 
enacted  by  11  Geo.  II.  c.  19,  s.  22,  that  defendants  in  replevin 
might  avow  or  make  cognizance  generally,  that  the  plaintiff  in  re- 
plevin, or  other  tenant  of  the  lands,  whereon  the  distress  was  made, 
enjoyed  the  same  under  a  grant  or  demise  at  such  a  certain  rent 
during  the  time  wherein  the  rent  distrained  for  incurred,  which 
rent  was  then  and  still  remains  due  ;  or  that  the  place,  where  the 
distress  was  taken,  was  parcel  of  such  certain  tenements  holden  of 
such  honour,  lordship,  or  manor,  for  which  tenements  the  rent, 
relief,  heriot,  or  other  service  distrained  for,  was  at  the  time  of  such 
distress  and  still  remains  due,  without  further  setting  forth  the 
grant,  tenure,  demise,  or  title,  &c. 

It  is  not  necessary,  in  an  avowry  for  rent  under  this  statute,  to 
aver  that  the  rent  continued  in  arrear  at  the  time  of  making  the 
avowry  (/).  The  above  section  does  not  extend  to  a  rent-charge, 
services  only  being  mentioned  (g).  In  replevin  against  the  assignee 
of  the  reversion  of  part  of  the  premises  demised,  the  defendant  may 
avow  at  common  law,  stating  the  facts  specially  and  leaving  the 
apportionment  of  rent  to  be  made  by  the  jury,  or  he  may  avow 
generally  under  the  above  section ;  and  in  the  latter  case,  if  he 
avow  for  the  entire  rent,  or  for  more  or  less  than  his  proportion, 
the  judge  may  amend  the  avowry,  either  by  converting  it  into  an 
avowry  at  common  law,  or  by  altering  the  amount  avowed  for  in 
conformity  with  the  proportionate  value  of  the  several  parts  into 
which  the  reversion  has  been  divided  (h).     The  sum  stated  in  the 

(c)  See  Thomas  v.  Jffarris,  1  M.  &  G.  applies  to  lands  held  of  the  lord  in  fee: 

695,  as  to  what  is  suificient  impounding  See  JBanks  v.  Angell,  7  A.  &  E.  843. 
to  oust  a  tender ;  post,  p.  1262  ;  a-nte,  (e)  Sally  v.  Dally,  Salk.  562. 

tit.  "Distress,"  p.  602.  (/)  Clarke  v.  Davies,  7  Taunt.  72. 

{d)  By  the  21  Hen.  VIII.  c.  19,  s.  2,  '   (?)  Bulpit  v.  Ctorfe,  1  N.  R.  56. 
avowries  may  be  made  by  the  lord  with-  (A)  Jioberts  v.  Snell,  1  M.  &  G.  577. 

but  naming  the  tenant ;  hut  this  only 
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avowry  or  cognizance  to  be  due  for  rent  is  not  material ;  for  if  it 
appears  that  less  rent  is  due  than  defendant  has  avowed  or  made 
cognizance  for,  yet  is  he  entitled  to  recover  for  so  much  as  is 
due  (/<;).  The  demise  must  be  from  the  defendant,  or  some  one 
from  whom  he  claims.  "The  statute  provides,  that  the  defen- 
dant shall  not  be  obliged  to  state  in  detail  the  landlord's  title,  but 
he  is  still  required  to  show,  that  the  party  distrained  upon  held  of 
the  party  making  the  distress  (I). 

Evidence  that  the  plaintiff  held  under  an  agreement  for  a  lease, 
(where  rent  has  not  been  paid,)  will  not  support  an  avowry  or 
cognizance  that  the  plaintiff  held  by  virtue  of  a  demise  ;'  for  there 
is  not  any  demise  either  expressed  or  implied  (m).  Secus,  where 
rent  has  been  paid  (n).  Tenant  from  year  to  year,  during,  a  current 
year,  entered  into  an  agreement  for  a  lease  to  be  granted  to  him 
and  A.  B. ;  and  from  that  time  A.  B.  entered  and  occupied  jointly 
with  him.  It  was  held,  that  by  this  agreement,  and  the  joint  occu- 
pation under  it,  the  former  tenancy  was  determined,  although  the 
lease  contracted  for  was  never  granted  (o).  Where  the  avowiy  is 
for  parcel  of  a  rent  (p),  or  penalty  (q)  only,  it  ought  to  show  that 
the  residue  has  been  satisfied  or  discharged,  otherwise  it  will  be 
bad  on  demurrer  (r).  If  the  defendant  avow  for  so  much  rent 
arrear,  part  whereof  is  not  due  at  the  time  of  the  distress,  and 
enters  judgment  for  the  whole,  it  will  be  error  ;  but  it  may  be  cured 
before  judgment,  by  abating  the  avowiy  as  to  the  part  not  as  yet 
due  (s).  A  rent  is  granted  to  A.  for  a  term  of  years,  with  a 
clause  in  the  deed,  that  A.  and  his  heirs  may  distrain  for  the  rent 
during  the  term;  A.  dies;  the  executor  shall  have  the  rent  and 
distrain  for  it,  and  not  the  heir  (t). 

One  joint-tenant  may  distrain  for  the  whole  rent;  but  he  ought 
to  avow  for  part  only  in  his  own  right,'  and'  for  the  residue 
he  ought  to  make  cognizance  as  bailiff  to  his  companion  (u).  Co- 
parceners must  join  in  an  avowry  for  rent  arrear  (x).  A.  and  B. 
were  tenants  in  common  in  fee  of  land ;  A.  granted  a  lease  for 
years  of  his  moiety  to  C,  reserving  a  rent ;  C.  assigned  the  lease 
to  the  co-tenant  B. ;  it  was  held,  that  A.  might  distrain  upon  B., 
as  he  came  in  under  the  lessee,  for  rent  arrear,  and  avow  for  taking 
the  distress  in  any  part  of  the  land  (y).      But  generally  one  tenant 

(k)  Forty  v.  Imber,  6  East,  437.  (r)  Johnson  v.  Baynesi  12  Mod.  84 

(<)  Per  Williams,  J.,  Sanhs  v.  Angell,  (s)  Richards  v.  Oomfffrth,  Salk.  680., 

,   >  S'  **^-  See  1  Wms.  Saund.  285,  n.  (6),  (8). 

(TO)  Hegan  v.  Johnson,  2  Taunt,  148 ;  (i!)  Darrel  v.  Wilson,  Crtf.  Eliz;  645. 

,  f  V.  HmiUr,  5  B.  &  Aid.,  322.  \u)  PuUen  v.  Palmer,  5  Modi  73 ;  12 

{n)  Knight  v.  Benett,  3  Bingh.  361.  Mod.  96. 

(0)  Hamerton  t.  Stead,   3  B.  &   C,  (a;)  Stedmm   v.    Bates,  Lord  Eaym. 

4/B.     bee  i^ogaej  T.  ilfoor,  7  Ex.  872.  64. 

(p)  Hunt  Y.Braines,  4  Mod.  402.  (y)  Snelgar  v.  Henston,  Cfo.  Jae.  611. 

{q    Holt  T.  Sambach,  Cro.  Car.  104.  «'         »                     '  . 


EEPLEVIN.  1159 

in  common  cannot  distrain  upon  another  (s).  An  avowry,  justifying 
the  taking  a  distress  for  rent  arrear  for  ready  furnished  lodgings,  is 
good  ;  it  having  been  held,  that  a  landlord  is  entitled  to  distrain 
for  the  rent  of  ready  furnished  lodgings  {a). 

The  5  &  6  Vict.  c.  54,  s.  18,  enables  defendants  in  replevin 
brought  on  any  distress  for  rent-charge  payable  under  the  act  for 
the  Commutation  of  Tithes,  (6  &  7  Will.  IV.  c.  71,)  and  the  several 
acts  to  amend  the  same,  to  avow  or  make  cognizance  generally,  that 
the  lands  and  tenements  whereon  such  distress  was  made  were 
chargeable  with  or  liable  to  the  payment  of  a  certain  yearly  amount 
of  rent-charge,  under  the  provisions  of  the  statutes  for  the  Com- 
mutation of  Tithes  ;  which  rent-chai<ge,  or  some  part  thereof,  was 
in  arrear  and  unpaid  for  the  space  of  twenty-one  days  next  after 
some  half-yearly  day  of  payment  thereof,  and  after  ten  days'  notice 
in  writing  as  required  by  the  said  acts ;  and  that  a  certain  amount 
of  rent-charge,  according  to  the  prices  of  corn,  as  directed  by  the 
said  acts,  was  at  the  time  of  the  said  distress  due  to  the  person 
entitled  to  the  rent-charge. 

Pleas  in  Bar.  Eviction.-^To  an  avowry  for  rent  arrear,  the 
plaintiff  may  plead  in  bar  an  eviction  or  expulsion ;  for  that  occa- 
sions a  suspension  of  the  rent.  But  care  must  be  taken,  that  an 
absolute  eviction  is  stated  in  the  plea,  or  at  least  such  facts  as 
amount  in  law  to  an  eviction;  for  where  to  an  avowry  for  rent 
arrear  for  a  dwellitig-house,  the  plaintiff  pleaded  that  the  defendant 
pulled  down  a  summer-house,  part  of  the  premises,  whereby  the 
plaintiff  was  deprived  of  the  use  thereof  ;  it  was  held,  that  the  plea 
was  insuiEcient,  because  it  stated  merely  a  trespass,  and  not  an 
eviction  (6) ;  though  if  the  plaintiff  had  pleaded  an  eviction  the 
above  facts  would  have  been  sufficient  for  the  jury  to  have  found  a 
verdict  in  his  favour ;  per  Lord  Mansfield,  C.  J.,  S.  G.  "  The 
principle  upon  which  eviction  is  a  defence  is  this,  that  rent  issues 
out  of  the  land  and  is  to  be  paid  out  of  the  profits,  and  if  the  land 
be  taken  away  the  rent  is  discharged  "  (c).  And  so  if  part  only  of 
the  land,  from  which  an  entire  rent  is  reserved,  be  taken  away  by 
the  subsequent  tortious  act  of  the  lessor,  or  if  as  to  such  part  the 
demise  be  originally  wholly  void,  the  rent  is  suspended  in  toto. 
S.  G.  and  in  error ;  1  M.  &  W.  747. 

Non  dimisit.  Non  tenuit. — The  most  usual  pleas  in  bar  to  an 
avowry  for  rent  arrear  are  ;  1.  JTon  dimisit,  that  is,  that  the  avowant 
did  not  demise  ;  2.  Non  tenuit  modo  et  formd,  or  that  the  plaintiff 
did  not  hold  the  land  as  alleged.  When  issue  is  joined  on  the 
latter  plea,  the  defendant  is  not  held  to  strict  proof  as  to  the  iden- 
tical time  during  which  he  alleges  the  tenant  to  have  held  and 

(z)  Kmp  V.  Otyry,  2  Vent.  228,  283.  (c)  Per  Cw.,  NeaU  v.  Mackemk,  2  0. 

'  (a)  Nmmm  v.  Andrntm,  2  If.  E.  224.      M.  &  R.  84. 
(6)  Hvmi  V.  Cape,  Cowp.  242. 

D  B  2 
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enjoyed  the  land  demised.  Hence  where  the  defendant  made 
cognizance  for  rent  in  arrear  for  two  years  and  a  quarter,  ending 
on  the  25th  December,  1803,  proof  that  the  plaintiff  held  and 
enjoyed  from  the  23rd  of  December,  1801,  was  adjudged  sufficient 
to  entitle  the  defendant  to  a  verdict  for  two  years'  rent  (d). 

Where  the  plaintiff  came  into  possession  under  one  who  had 
paid  rent  upon  a  distress  by  the  defendant ;  it  was  held,  that,  after 
proof  of  that  fact  the  plaintiff  was  estopped  to  dispute  the  defend- 
ant's title,  no  other  person  having  claimed,  or  being  shown  to  he 
entitled  to,  the  rent  (e).  Proof  of  payment  of  rent  to  the  avowant 
is  pri/md  facie  evidence  that  he  is  owner  of  the  land.  But  where 
the  plaintiff  did  not  originally  receive  the  possession  of  the  land  from 
the  avowant,  it  is  competent  to  the  plaintiff,  although  he  has  paid 
rent  to  the  avowant,  or  otherwise  acknowledged  him  as  landlord, 
to  rebut  his  supposed  title,  by  showing  that  he  (the  tenant)  paid 
rent  under  circumstances  which  did  not  entitle  the  avowant  to  the 
rent.  And  such  evidence  may  be  given  on  the  issue  of  non  tenuit(f). 
So  where  the  defendant's  title  has  determined,  but  the  plaintiff  has 
continued  to  pay  him  rent  in  ignorance  of  the  fact(g').  "In 
Rogers  v.  Pitcher,  and  Oravenor  v.  Woodhouse,  (1  Bingh.  38)  the 
distinction  is  pointed  out  between  the  case  where  a  person  has 
actually  received  possession  from  one  who  has  no  title,  and  the 
case  where  he  has  merely  attorned,  by  mistake,  to  one  who  has  no 
title.  In  the  former  case,  the  tenant  cannot  (except  under  very 
special  circumstances)  dispute  the  title ;  in  the  latter  he  may  "  (h). 
In  Hopcraft  v.  Keys,  9  Bingh.  613,  the  defendant  having  only  a  de- 
feasible title,  demised  to  the  plaintiff  for  years ;  before  the  first 
quarter's  rent  was  due,  the  plaintiff  was  evicted  by  title  paramount 
to  defendant's,  and  remained  out  of  possession  for  some  weeks ;  he 
then  entered  again  under  a  new  agreement  with  the  person  who 
had  so  evicted  him  :  it  was  held,  that  a  distress  which  had  been 
taken  by  the  defendant,  could  not  be  sustained ;  and  that  the 
eviction  might  in  this  case  be  given  in  evidence  on  the  issue  of 
non  tenuit.    And  see  ante,  tit,  "Ejectment,"  1. 

Declaration  for  taking  plaintiff's  corn  in  four  closes,  naming 
them.  Avowry,  that  plaintiff  held  the  closes  in  which,  &c.,  under 
a  certain  rent,  &c.  Plea,  non  tenuit.  The  evidence  was  that  the 
plaintiff  held  the  four  closes  mentioned  in  the  declaration,  and  two 
others  also,  at  the  rent  mentioned  in  the  avowry ;  it  was  held 
that  the  proof  supported  the  avowry  ;  for  each  part  of  the  land  was 
liable  to  the  whole  rent ;  the  tenant,  therefore,  held  the  portion  of 

(d)  Forty  V.  Imher,  6  East,  434.  (/)  Sogers  v.  Pitcher,  6  Taunt.  202. 

(e)  Cooper  y.  Blandy,  I  B.  N.  C.  45,  Ace.  Oregory  v.  Doidge,  3  Bingh.  474; 
and  no  evidence  being  given  to  rebut  the  Claridge  v.  Mackenzie,  4  M.  &  G.  143. 
presumption,  arising  from  the  submission  But  see  Ball  v.  Butler,  10  A.  &  E.  204. 
to  a  distress,  that  the  person  under  whom  (gr)  Fermer  v.  Duplock,  2  Bingh,  10. 
the  plaintiff  claimed,  claimed  under  the  (h.)  Per  Sayley,  J.,  in  Cormsh  v. 
defendant.  Searell,  8  B.  &  C.  475. 
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the  land  mentioned  in  the  declaration  at  the  whole  rent,  and  a 
distress  for  the  whole  might  have  been  taken  on  that  or  any  part  (i). 
But  the  contract  on  which  the  rent  becomes  due  must  be  truly- 
stated.  Hence,  where  the  avowry  alleged  that  the  plaintiff  held'at 
a  yearly  rent  of  170Z.,  as  tenant  to  A. :  plea,  non  tenuit :  it  was 
held,  that  proof  that  the  plaintiff  held  as  tenant  to  A.  of  two-thirds 
only,  at  a  rent  of  1701.  for  the  whole,  was  a  variance ;  for  the  owner 
of  the  one-third  might  still  distrain  for  his  third  of  the  rent,  aod 
the  judgment  in  the  present  case  not  being  pleadable  in  bar,  the 
record  not  disclosing  the  precise  interest  of  the  defendant,  the 
tenant  would  be  forced  to  pay  one-third  of  the  rent  twice  over  (k). 
So  where  the  defendant  avowed  on  ^contract  for  100^.,  and  proved 
a  demise  of  15s.  an  acre,  amounting  to  111?. ;  it  was  held  a  vari- 
ance (l). 

Cognizance  by  defendant  as  bailiff  to  R  W.  for  rent  arrear  on 
a  demise  from  R.  W.  Plea,  non  tenuit.  It  appeared  by  the  lease 
that  R.  W.  was  a  receiver  appointed  by  the  Court  of  Chancery ; 
the  reddendum  was  to  R.  W.,  or  any  future  receiver.  Verdict  for 
defendant ;  which  the  court  refused  to  set  aside,  observing,  that 
the  plaintiff  could  not  take  a  lease  from  R.  W.,  and  then  turn 
round  and  say  that  he  did  not  demise  (m).  Generally  the  receiver 
should  avow  in  the  name  of  the  person  who  has  the  legal  right  to 
the  rent  (n).  Under  the  plea  of  non  tenuit,  evidence  that  the 
defendant  had  assigned  all  his  interest  to  the  plaintiff,  and  had  no 
reversion  left  in  him,  which  negatives  his  right  to  distrain,  is 
admissible  (o). 

Riens  in  Arrear. — Eiens  in  arrear,  or  no  rent  in  arrear,  may  be 
pleaded  in  bar  to  this  avowry.  This  plea  admits  the  holding  to 
be  as  stated  in  the  avowry.  Hence,  if  the  avowry  state  that  the 
plaintiff  held  the  premises  imder  a  rent  reserved  quarterly,  the 
plaintiff  wiU  not  be  permitted  to  show,  under  this  issue,  that  he 
held  under  a  rent  reserved  half-yearly  (p).  Under  this  plea,  pay- 
ment to  a  ground  landlord,  or  other  incumbrancer  by  title  para- 
mount, may  be  given  in  evidence  (q). 

Tender  of  Arrears. — The  same  rule  holds  in  this  case  as  in  the 
case  of « tender  of  amends  for  damage  feasant  (ante,  p.  1156),  for  if 
the  tenant,  before  distress,  tender  on  the  land  the  arrears  of  rent, 
the  taking  of  the  distress  becomes  wrongful ;  and  if  the  distress 
has  been  made,  and  before  impounding  the  arrears  are  tendered, 
then  the  detainer  is  unlawful  (r).    Replevin  for  taking  and  detain- 

(i)  ffargrave  v.  Shewin,  6  B.  &  C.  34.  (n)  Pitt  v.  Snowdm,  3  Atk.  750.    But 

Ik)  PhilvoU  V.  DobUnson,   6   Bingh.  see  Bemiett  v.  Robins,  5  C.  &  P.  379. 

104.  (o)  Parmenter  v.  Webber,  8  Taunt.  593, 

(i)  £rovm  v.  Sayce,  i  Taunt.  320.  (p)  Bill  y.  Wright,  2  Esp.  670. 

im)  Dameer  v.  Hastmgs,  4  Bingh.  2 ;  (?)  Jones  v.  Moms,  3  Ex.  742. 

Jolly  V.  Arbuthnot,  2  De  U.  &  J.  224.  (r)  2  Inst.  1207. 
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ing,  &c.  Avowry  for  rent  arrear ;  plea,  that  after  the  taking  and 
before  the  impounding,  plaintiff  tendered  the  rent  and  expenses. 
It  was  argued  (on  demurrer)  that  there  was  not  any  instance  of  a 
replevin  for  a  mere  detention :  but  the  court  held  the  plea  good ; 
for  the  detention  after  the  tender  satisfied  the, allegation;  every 
unlawful  detention  was  a  new  taking  (s). 

It  was  formerly  held  that  after  the  distress  had  been  impounded, 
a  tender  of  the  rent  and  charges  was  too  late ;  and  that  no  action 
lay  for  selling  the  distress  notwithstanding  such  tender  (t).  Now, 
however,  an  action  is  maintainable  (u).  In  Thomas  v.  Harries,'!  M. 
&  G.  695,  the  question  arose,  what  was  a  sufficient  impounding  to 
oust  a  tender  ?  Cattle  being  distrained,  the  distrainor  left  a  note, 
stating  their  number,  with  the  tenant,  and  on  the  following  morning 
delivered  to  him  a  notice  of  distress,  in  which  he  stated  that  he 
had  distrained  upon  the  cattle,  and  had  "  impounded  them  in  the 
place  or  places  thereunder  mentioned."  The,  notice  concluded 
thus :  "  An  inventory  of  cattle,  &c.  distrained  upon,  and  the  same 
are  i/mpounded  on  the  premises."  It  was  held,  that  the  impound- 
ing was  complete,  as  against  a  tender  subsequent  to  the  notice ; 
Maule,  J.,  dissentiente,  on  the  ground  that  the  note  left  at  the 
time  of  the  distress  was  not  itself  an  im,pounding,  and, that  a  notice 
that  the  cattle  had  been  impounded  (which  was  what  the  notice 
amounted  to),  could  not  make  that  an  impounding,  which  was  not 
so  in  itself;  and  that  even  if  it  were  a -sufficient  impounding  within 
the  11  Geo.  II.  c.  19,  s.  10,  still  it  was  not  sufficient  to  oust  the 
tenant  of  his  right  of  tender.  Where  the  tenant  assented  to  the 
manner  of  impounding,  by  thanking  the  distrainor  the  next  day 
for  the  way  in  which  the  distress  had  been  conducted,  it  was  held 
that  he  could  not  afterwards  object  that  no  impounding  had  taken 
place  {v).  It  is  incumbent  on  a  party  pleading  a  tender  to  be 
accurate  in  his  plea,  and  to  prove  a  tender  to  the  full  amount 
stated.  Hence,  where  defendant  pleaded  nothing  in  arrear  beyond 
16^.,  and  pleaded  a  tender  of  that  sum;  proof  of  a  tender  of  16J.  16s., 
was  held  insufficient,  although  the  latter  sum  only  was  proved  to 
be  due  for  rent  {x). 

Nil  habuit  m  tenementis — cannot  be  pleaded  in  bar  to  an 
avowry  for  rent  arrear  by  the  tenant  (for  he  cannot  dispute  his 
landlord's  title)  or  by  a  stranger,  either  at  common  law,  for  that 
would  be  to  call  on  the  defendant  to  set  out  the  title  in  his  repli- 
cation he  had  set  out  before  in  his  avowry,  or  under  the  11  Geo.  II. 
c.  19,  s'.  11,  for  that  would  be  to  overthrow  the  statute,  which  was 
passed  in  ease  of  landlords,  and  to  prevent  their  title  from  being 

(s)  Svam  V.  Elliott,  6  A.  &  E.  142.  L.  J.,  Q.  B.  33.    See  ante,  p.  1256. 

(t)  Ladd  V.  Thomas,  12  A.  &  E.  117 ;  (x)  John  v.  Jenlam,  1  Or.  &  M.  227. 

Ellis  V.  Taylor,  8  M.  &  W.  415.  Ace.  as  to  tender  of  amends  in  trespass, 

(v)  Johnson  v.  Upham,  28  L.  J.,  Ex.  Williams  v.  Price,  3  B.  &  Ad.  695  ;  and 

26.     See  ante,  p.  609.  see  Marks  v  Lahee,  3  B.  N.  C.  40g,  ,' 

(d)  Per  Erie,  J.,  Tennant  v.  Pidd,  27  '             ,     •    . 
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disputed  in  this  action.  Nor  any  plea  which  amounts  to  nil 
habuit{y).  Nor  can  evidence  be  given  under  another  form  of 
plea,  but  substantially  raising  that  defence  (z).  But  the  tenant 
may  plead  payment  of  an  annuity  secured  out  of  the  demised 
lands  previously  to  the  demise  to  him,  for  the  arrears  of  which 
the  grantee  had  threatened  to  distrain  (a).  So  to  an  avowry 
for  rent  the  tenant  may  plead  payment  of  it  to  a  mortgagee, 
to  whom  the  premises  had  been  mortgaged  in  fee  before  the 
demise  to  the  plaintiff,  and  who  had  demanded  payment  from  the 
plaintiff,  and  threatened  "  to  put  the  law  in  force "  in  case  of 
refusal ;  for  such  a  plea  is  not  a  plea  of  nil  habuit  i/n  tenementis, 
nor  of  eviction  (b),  but  of  Hens  in  arrere  (c). 

Payment  into  Court.— Bj  C.  L.  P*  Act,  1860,  s.  23,  the  plaintiff 
in  replevin  may,  in  answer  to  an  avowry,  pay  money  into  court  in 
satisfaction,  in  like  manner  and  subject  to  the  same  proceedings 
as  to  costs  as  in  other  actions.  By  s.  24^  such  payment  into  court 
shall  not,  nor  shall  the  acceptance  thereof  by  defendant  in  satis- 
faction, work  a  forfeiture  of  the  replevin  bond. 

Set-off. — There  cannot  be  a  set-off  in  replevin  (d).  To  an 
avowry  for  rent  arrear,  the  tenant  pleaded  that  a  certain  sum 
(equal  in  amount  to  the  rent  arrear)  was  due  for  ground-rent  from 
the  avowant  to  the  original  landlord ;  that  payment  of  that  sum 
was  demanded  of  the  avowant,  who  refused  to  pay  the  same, 
whereupon  the  original  landlord  demanded  payment  of  the  tenant, 
and  threatened  to  distrain,  and  that  tenant,  in  order  to  avoid  a 
distress,  paid  the  ground-rent:  on  demurrer,  the  plea  was  held  to 
be  good  ;  Buller,  J.,  observing,  that  there  was  a  difference  between 
a  payment  and  a  set-off,  the  former  might  be  pleaded  to  an  avowry 
(see  supra),  though  the  latter  could  not  (e). 


IX.  Of  the  Verdict  and  Judgment. 

For  the  Piamtiff. — As,  by  the  nature  of  the  proceedings  in 
replevin,  the  goods  distrained  are  delivered  by  the  Registrar  of 
the  county  court  to  the  plaintiff;  if  he  recovers,  he  can  have 
judgment  for  damages  only.  If  the  plaintiff  has  judgment  on  a 
demurrer,  the  form  of  entry  is  "  that  the  plaintiff  do  recover  his 
damages,  by  reason  of  the  premises "  (/) ;  whereupon  a  writ  of 
inquiry  is  awarded  to  ascertain  the  damages,  and  on  return  of  the 
inquisition,  final  judgment  is  entered  for  the  damages  found  by  the 
inquisition,  and  costs  de  incremento.     If  the  plaintiff  obtains  a 

(y)  Sullwan  y.  Stradling,  2  Wils.  208 ;  (c)  Jones  v.  Morm,  3  Ex.  742. 

Alchome  v.  Oomwie,  2  Bingh.  54.  (d)  Absalom  v   £nigM    Barnes,  450, 

(z)  Pcmv  V.  Souse,  Holt's  N.  P.  C.  4to  edit.  ;  Bull.  N.  P.  181. 
^g^g'          ^                 '  (e)  Sapsford  v.  Fletcher,  4  T.  R.  511. 

(a)  Taylor  v.  Zamira,  6  Taunt.  524.  (/)  2nd  Book  of  Judgm.  20  ;  Chitt. 

(6)  Johnson  v,  Jones,  9  A.  &  E.  809.  rorms,  692  (7tli  edit). 
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verdict,  then  the  jury,  on  that  verdict,  ascertain  the  damages  and 
costs  ;  and  the  judgment  is,  "  that  the  plaintiff  do  recover  against 
the  defendant  the  damages  assessed  by  the  jurors,  and  costs  de 
i/ncremento  "  (^g). 

For  the  Defendant — In  the  case  of  a  distress  for  rent  arrear, 
the  17  Car.  II.  c.  7,  has  prescribed  the  mode  of  proceeding  in  the 
four  following  cases ; — 

1.  If  the  plaintiff  shall  be  nonsuit,  before  issue  jovmd,  in  any 
suit  of  replevin  by  plaint  or  writ  lawfully  removed,  the  defendant 
may  make  a  suggestion  in  nature  of  an  avowry  or  cognizance  for 
the  rent  arrear,  whereupon  the  court,  upon  prayer  of  the  defendant, 
will  award  a  writ  of  inquiry  touching  the  sum  in  arrear  at  the 
time  of  the  distress,  and  the  value  of  the  distress.  On  the  return 
of  the  inquisition,  the  defendant  will  have  judgment  to  recover 
the  rent  arrear,  if  the  distress  amounts  to  the  value  of  it ;  if  not, 
then  to  recover  the  value  of  the  distress  Qi)  with  full  costs  (i). 
Sect.  2. 

2.  If  the  plaintiff  shall  be  nonsuit,  after  cognizance  or  avowry 
made,  and  issue  joined,  the  jurors  that  are  impannelled  to  inquire 
of  such  issue,  shall,  at  the  prayer  of  the  defendant,  inquire  con- 
cerning the  sum  of  the  arrears  and  the  value  of  the  distress,  and 
thereupon  the  defendant  is  entitled  to  the  same  judgment  as  in 
case  1.  Sect.  2.  But  the  defendant,  by  not  adopting  this  course, 
does  not  waive  his  right  to  sue  the  sureties  on  the  replevin  bond, 
or  to  sue  out  the  writ  de  retorno  habendo  at  common  law  Qc). 

3.  If,  after  cognizance  or  avowry  made,  and  issue  joined,  the 
verdict  shall  be  given  against  the  plaintiff,  the  jurors  that  are  im- 
pannelled to  inquire  of  such  issue  shall,  at  the  prayer  of  the  ds' 
fendant,  inquire  concerning  the  sum  of  the  arrears,  and  the  value 
of  the  distress,  and  thereupon  the  defendant  is  entitled  to  the  same 
judgment  as  in  case  1.     Sect.  2. 

It  must  be  observed,  that  if  the  jurors  give  a  defective  verdict, 
e.  g.  if  they  find  the  value  of  the  distress,  but  omit  to  find  the  sum 
of  the  arrears,  this  omission  cannot  be  supplied  by  a  writ  of  in- 

(g)  Ibid.  of  inquiry  in  this  case,  Chitt.  Forms  (7tli 

(k)  Where  the  value  of  the  cattle  dis-  edit.),  598. 

trained  shall  not  be  found  to  he  to  the  (i)  Jlefford  v.  Alger,  1  Taunt.  218.   In 

value  of  the  arrears,  the  party  to  whom  case  of  the  plaintiff  in  replevin  being 

such  arrears  are  due,  his  executors,  or  nonsuit,  the  judgment  at  common  law  is 

administrators,  may,  from  time  to  time,  for  a  return,  but  not  for  a  return  irrepk- 

distrain  again  for  the  residue.     Sect.  4.  iiisaile.     Cooper  v.  Sherbrooke,  2  Wils. 

(i)  For  the  form  of  prayer,  writ  of  in-  116.'  The  plaintiff  might  therefore  re- 
quiry,  judgment,  &c.  see  Lilly's  Entries  plevy  the  goods  taken  again  and  again. 
(3rd  edit.),  610;  Chitt.  Forms  (7th  This  was  remedied  by  the  13  Edw.  I.  c. 
edit.),  587,  et  seq.  If  the  plaintiff  be  non-  2,  which  provided  for  the  issuing  by  the 
pressed,  after  the  defendant  has  avowed,  plaintiff  in  such  a  case  of  a  writ  called  a 
for  want  of  a  plea  in  bar,  it  seems  un-  writ  of  second  deliverance,  which  pro- 
necessary  to  add  a  suggestion,  the  cause  ceeding,  however,  since  the  above  statute, 
of  the  distress  being  sufficiently  ascer-  is  practically  obsolete,  if  not  abolished, 
tained  by  the  avowry.     See  form  of  writ  See  Playters  v.  Sheering,  1  Vontr.  64. 
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quiry :  because  the  statute  directs  that  the  jurors,  who  are  impan- 
nelled  to  try  the  issue,  shall  inquire  concerning  the  sum  of  the 
an-ears  (I).  The  case  of  Sheape  v.  Culpeper  was  recognized  by  Lord 
Hardvykke,  0.  J.,  in  R.  v.  Kynaston,  B.  R.,  T.  10  Geo.  II.,  MS. ; 
where  it  was  held,  that  the  court  could  not  supply  a  defective 
verdict,  where  several  traverses  had  been  taken  on  a  return  to  a 
mandamus,  under  the  9  Ann.  c.  20,  and  the  jury  had  omitted  to 
find  damages  and  costs  for  the  plaintiff.  Ca.  Temp.  Hardw.  297, 
S.  G.  This  point  was  again  moved  in  Freeman  v.  Lady  Archer, 
2  W.  Bl.  763 ;  and  Gould,  J.,  then  expressed  a  doubt,  whether  a 
writ  of  inquiry  could  be  granted  to  supply  a  defective  verdict  for 
the  defendant  in  the  case  of  an  avowry  for  rent  arrear.  It  appears 
clearly,  from  the  case  of  Sheape  v.  (Mlpeper,  that  it  cannot.  And 
in  a  subsequent  case,  where  the  jury  found  a  verdict  for  the  avowant, 
and  damages  to  the  amount  of  the  rent  claimed  in  the  avowry,  but 
did  not  find  either  the  amount  of  the  rent  in  arrear,  or  the  value 
of  the  distress,  and  judgment  was  entered  for  the  damages  assessed ; 
it  was  held,  that  this  .judgment  was  erroneous,  and  could  not  be 
amended  into  a  judgment  under  the  statute,  becaitse  the  neglect 
of  siich  inquiry  by  the  jury  could  not  be  in  any  manner 
supplied  (m). 

But  in  cases  where  the  court  is  not  restrained  by  the  express 
words  of  the  statute  (which  relates  to  rent  arrear  only),  an  inquiry 
may  be  granted  to  supply  omissions  on  the  part-  of  the  jury  at  the 
trial  of  the  replevin  (w).  Hence,  where  the  defendant  avowed,  as 
overseer  of  the  poor,  for  a  distress  for  a  rate  under  43  Eliz.  c.  2, 
and  at  the  trial  the  plaintiff  was  nonsuit,  and  the  jury  was  dis- 
charged without  any  inquiry  of  the  treble  damages  given  by  the 
19th  section  of  that  statute  to  defendants  in  case  of  a  nonsuit 
after  appearance  ;  an  application  was  made  to  the  court  that  the 
avowants  might  have  a  writ  of  inquiry  awarded  to  supply  this 
defect ;  which  application,  after  much  debate,  was  granted  (o).  A 
similar  application  was  made  in  the  case  of  Valentirie  v.  Fawcett, 
2  Str.  1021 ;  Ca.  Temp.  Hardw.  138,  where  a  verdict  had  been 
given  for  the  defendant,  who  had  justified  under  the  same  statute, 
43  Eliz.  0.  2 ;  Lord  Hardwicke,  C.  J.,  (with  whom  the  rest  of  the 
court  concurred,)  was  of  opinion,  that  a  writ  of  inquiry  ought  to 
be  granted,  upon  the  ground,  that  the  words  of  this  section  of  the 
statute  were  sufficient  to  take  in  this  case,  viz.,  "that  defendant 
shall  recover  treble  damages,  to  be  assessed  by  the  same  jury,  or 
writ  to  inquire  of  the  damages,  as  the  same  shall  require."  So 
in  the  case  of  an  avowry  for  distress  damage  feasant  {p). 

(I)  Sheape  v.  Culpeper,  1  Lev.  255.  W  Dewell  v  Marshall,  2  W.  Bl.  921  ; 

(m)  Mees  v.  Morgan,  3  T.  E.  349.    But  per  Gould  J    3  Wils  442 

the  court  in  this  case  permitted  the  de-  (o)  Herbert  v.  Walters,  Ld.  Baym.  59  ; 

fendant  to  amend  his  judgment  by  enter-  Carth.  362.                  ,,■  j  .    r<     u  -,■, 

ing  a  common  law  judgment.  (p)  Humphreys  v.  Mtsdale,  Comb.  11. 
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4.  If  judgment  be  given  upon  demurrer  for  the  avowant  or 
person  making  cognizance,  the  court,  at  the  prayer  of  the  defendant, 
will  award  a  writ  to  inquire  of  the  value  of  the  distress  (^) ;  and 
upon  return  thereof,  the  like  judgment  shall  be  given  as  in  case  1, 
that  is  to  say,  to  recover  the  rent  alleged  to  be  in  arrear  in  the 
avowry  or  cognizance,  if  the  distress  shall  amount  to  the  value  of  it ; 
if  not,  then  to  recover  the  value  of  the  distress,  with  full  costs  (r). 
Sect.  3. 

It  is  worthy  of  remark,  that  this  statute,  which  defines  with  so 
much  accuracy  the  mode  of  proceeding  to  be  adopted  by  a  defen- 
dant who  succeeds  in  a  replevin  suit,  has  not  superseded  the  judg- 
ment at  common  law,  which  may  still  be  entered,  if  the  defendant 
shall  be  so  advised  ;  for  the  statute  is  considered  as  giving  a  further 
remedy,  and  not  as  extinguishing  the  remedy  to  which  the  defendant 
was  held  entitled  at  common  law.  Under  this  view  of  the  statute,  it 
has  been  held,  that  an  avowant  may  enter  a  common  law  judgment, 
and  also  pray  a  writ  of  inquiry  under  the  statute  (s).  The  statute 
is  strictly  confined  to  rents.  And,  therefore,  where  the  defendant 
avowed  for  taking  a  distress  for  a  penalty  for  selling  hay  off  the 
premises,  and  obtained  a  verdict,  and  signed  judgment  under  the 
statute,  the  judgment  was  reversed  in  error  (t) ;  although,  if  he  had 
avowed  for  additional  or  penal  rent,  it  would  have  been  othei^wise. 
8.G. 


X.  Of  the  Costs  and  Damages. 

1.  As  to  the  Pladntiff. — At  the  common  law  the  plaintiff  ob- 
taining judgment  in  replevin  was  not  entitled  to  costs  (u) ;  but  by 
the  Stat,  of  Gloucester,  6  Edw.  I.  c.  1,  s.  2,  the  plaintiff  is  entitled 
to  costs  in  all  cases  where  he  was  entitled  to  damages  antecedently 
to  that  statute ;  of  course,  therefdre,  the  plaintiff  is  entitled  to 
costs  in  replevin. 

2.  As  to  the  Defendant. — At  the  common  law,  if  an  avowry,  or 
cognizance,  or  justification,  was  found  for  the  defendant  in  replevin, 
or  if  the  plaintiff  was  otherwise  barred,  the  defendant  was  not 
entitled  to  costs.  By  7  Hen.  VIII.  c.  4,  s.  3,  persons  making  avowry, 
cognizance,  &c.  for  any  rent,  custom,  or  service,  if  their  avowry,  &c. 
be  found  for  them,  or  if  the  plaintiff  be  otherwise  barred,  shall 
recover  their  damages  or  costs,  as  the  plaintiff  should  have  done 
if  he  had  recovered.     By  21  Hen.  VIII.  c.  19,  damages  and  costs 

(j)  The  amount  of  the  rent  alleged  to  (7th  edit.)  601. 

be  due  in  the  avowry  or  cognizance  being  (r)  See  form  of  judgment,  prayer  of 

admitted  by  the  demurrer,  it  is  not  neoes-  writ  of  inquiry,  award  thereof,  &o.  Mown- 

sary  in  this  case,  as  it  is  in  the  three  pre-  son  v.  Redshwio,  1  Saund.  195. 

ceding  cases,  that  the  inquiry  should  ex-  (s)  Baker  v.  Lade,  Carth!  254. 

tend  to  the  amount  of  the  rent  in  arrear.  (t)  Pollitt  v.  Forrest,  11  Q.  B.  949. 

See  form  of  writ  of  inquiry,  Chitt.  Forms  (u)  2  Inst.  288. 
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are  given  to  the  defendants  in  replevin,  not  only  in  the  cases  pro- 
vided for  by  the  preceding  statute,  but  also  in  the  cases  of  avowries, 
&c.  for  damage  feasant,  "  or  for  other  rent  or  rents,"  if  such  avow- 
ries, &c.  be  found  for  them,  or  if  the  plaintiff  be  otherwise  barred. 
And  by  the  4  Jac.  I.  c.  3,  s.  2,  a  defendant  in  any  action  whatsoever, 
obtaining  judgment  upon  verdict  or  nonsuit  is  entitled  to  recover 
costs  in  every  species  of  action  wherein  the  plaintiff,  if  he  had 
prevailed,  might  have  recovered  them.     See,  Gray  on  Costs,  p.  209. 

A  replevin  was  held  not  to  be  within  the  meaning  of  the  8  &  9 
WiU.  III.  c.  .11,  s.  1,  which  gave  costs  to  one  or  more  of  several 
persons  improperly  made  defendants  in  actions  of  trespass,  assault, 
false  imprisonment,  or  ejectio  firmce  («).  But  this  was  remedied 
by  the  3  &  4  Will.  IV.  c.  42,  s.  32,  which  applies  to  all  personal  actions. 

By  11  Geo.  II.  19,  s.  22,  defendants  in  actions  of  replevin  for 
distresses  for  rent,  &c.,  and  other  services,  if  the  plaintiff  became 
nonsuit  or  discontinued  his  action,  or  had  judgment  given  against 
him,  were  entitled  to  double  costs ;  and  are  now,  therefore,  entitled 
to  "  the  full  and  reasonable  indemnity  as  to  all  costs,  charges,  and 
expenses  incurred,  &c.,"  mentioned  in  the  5  &  6  Vict.  c.  97,  s.  2. 
But  this  does  not  apply  to  owners  of  a  tithe  rent-charge,  distraining 
therefor,  under  the  81st  sect,  of  the  6  &  7  Will.  IV.  c.  71  (y). 

(x)  Ingle  v.  Wordsworth,  3  Burr.  1285.     {y)  Newriham  v.  Bever,  8  C.  B.  560. 
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CHAPTER  XXXIV. 

RESCOUS. 

The  term  rescous,  as  far  as  it  relates  to  the  subject  of  this  chap- 
ter (a),  means  the  setting  at  liberty,  against  law,  a  person  arrested 
by  process  or  course  of  law  (&).  To  recover  a  compensation  for 
this  injury,  the  plaintiff  may  bring  an  action  of  rescous,  or  an 
action  on  the  case,  against  the  party  guilty  of  the  rescous.  The 
action  of  rescous  having  fallen  into  disuse,  the  usual  mode  of  pro- 
ceeding is  by  an  action  on  the  case ;  to  support  which  it  is  neces- 
sary for  the  plaintiff  to  prove,  if  put  in  issue  by  the  pleadings  (c), — 

1.  The  original  cause  of  action. 

2.  The  writ  and  warrant,  by  the  production  of  copies  of  them, 
sworn  to  be  true  copies  by  a  witness  who  has  compared  and  ex- 
amined them  with  the  originals. 

3.  The  manner  of  the  an-est,  in  order  that  it  may  appear  to  the 
court  whether  the  arrest  was  legal  or  not;  for  without  a  legal  arrest 
there  cannot  be  a  rescue. 

Mere  words  only,  as  if  the  officer  says  to  the  defendant,  "  that  he 
has  a  warrant  against  him,  and  that  he  arrests  him,"  will  not  con- 
stitute an  arrest  {<£),  if  the  defendant  afterwards  escapes  from  the 
officer ;  but  if  the  defendant  acquiesces,  and  goes  along  with  the 
officer,  this  will  be  considered  as  submitting  himself  to  the  process, 
and  as  complete  an  arrest  as  if  the  officer  had  touched  the  person 
of  the  defendant  (e).  It  is  a  good  arrest  if  a  sheriff's  officer,  having 
in  his  possession  a  writ  of  ca.  sa.,  goes  ,to  the  house  in  which  the 
execution  debtor  is,  and  thrusting  his  hand  through  the  window 
where  a  pane  of  glass  had  fallen  out,  touches  the  execution  debtor, 
saying,  "  you  are  my  prisoner."  A  touch  is  sufficient,  although  the 
power  is  wanting  to  put  the  debtor  under  corporeal  restraint  (/). 

(a)  For  rescous  of  distress,   see  ante,  (c)  The    plea    of    not   guilty  "■will 

tit.   "Distress,"  sect.  YIII.     By  5  &  6  operate  as  a   denial  of  the  neglect  or 

Vict.  c.  98,  s.  31,  "  if  any  debtor  in  exe-  default  of  the  sheriff  or  his  officers,  but 

cution  shall  escape  out  of  legal  custody,  not  of  the  debt,  judgment  or  preliminary 

the  sheriff,  bailiff  or  other  person  having  proceedings."      Plead.    Rules,   Hil.   T. 

the  custody  of  the  debtor  shall  be  liable  1853,  r.  16. 

only  to  an  action  on  the  case  for  damages  {d)  Oenner  v.  Sparks,  Salk.  79. 

sustained  by  the  person  or  persons  at  (e)  Somer  v.  Bccttyn,  B.  E.,  H,  12 

whose  suit  the  debtor  was  taken  or  im-  Geo.  II.,  Bull.  N.  P.  62. 

prisoned,  and  shall  not  be  liable  to  any  (/)  Sandon  v.  Jervis,  27  L.  J.,  Q.  B. 

action  of  debt  in  consequence  of  such  279  ;   affirmed   by    Exch.    Chamb.    (on 

escape."  error),  Feb.  4,  1859. 

(6)  1  Inst.  160,  b. 
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An  officer  having  two  warrants  in  Ms  pocket  against  the  defen- 
dant (gr),  at  the  several  suits  of  A.  and  B.,  laid  his  hands  on  the 
defendant,  and  said  to  him,  "  I  arrest  you  by  virtue  of  a  warrant 
that  I  have;"  but  he  did  not  show  the  defendant  the  warrant,  Twr 
had  ^tvrthis  hand,  nor  told  the  defendant  at  whose  suit  he  arrested 
him,  neither  did  the  defendant  demand  to  see  the  warrant,  or  to  be 
informed  at  whose  suit  he  was  arrested.  It  was  held ;  1st,  That 
this  arrest  without  showing  the  warrant,  and  without  mention- 
ing at  whose  suit  the  defendant  was  arrested,  was  legal,  and  that  it 
was  not  incumbent  on  the  officer  to  show  the  warrant  to  the  defen- 
dant until  he  obeyed  and  demanded  it.  2ndly,  that  this  arrest  was 
legal,  although  the  officer  had  not  the  warrant  in  his  hand,  and 
although  he  had  two  warrants  in  his  po'fiket  for  the  defendant ;  for, 
being  under  the  bailiff's  arrest,  fie  was  in  custody  for  all  causes  for 
which  the  sheriff  had  made  his  warrant  against  him,  although  the 
sheriff  or  baiUff  did  not  mention  any  specially. 

By  29  Car.  II.  c.  7,  s.  6,  "No  person  upon  the  Lord's  day  shall 
serve  or  execute  any  writ,  process,  warrant,  order,  judgment,  or 
decree  (except  in  cases  of  felony  or  breach  of  the  peace),  but  the 
service  of  every  such  writ,  &c.  shall  be  void  to  aU  intents  and  pur- 
poses."   As  it  is_  matter  of  public  policy  that  proceedings  of  the 
nature  described  in  the  statute  should  not  be  executed  on  a  Sunday, 
the  regularity  or  irregularity  of  them  cannot  depend  on  the  assent 
of  the  party  afterwards  to  waive  an  objection  to  such  proceedings, 
because  they  are  in  themselves  absolutely  void  by  the  statute  Qi). 
In  the  construction  of  this  statute,  it  has  been  held,  that  an  arrest 
cannot  be  made  on  a  Sunday  for  non-payment  of  a  penalty  by  a 
defendant  who  has  been  convicted  on  a  penal  statute  (*).     The 
statute  prohibits  original  arrests  only  on  Sundays.    Hence,  a  defen- 
dant, who  wrongfuUy  escapes  from  the  custody  of  the  law,  may  be 
retaken  upon  a  Sunday  on  fresh  pursuit  (Ic),  or  by  virtue  of  an 
escape  warrant,  which  is  in  the  nature  of  fresh  pursuit,  for  it  is  not 
original  process,  and  a  commitment  upon  it  is  only  the  old  commit- 
ment continued  down  (Q.     But  after  a  voluntary  escape,  defendant 
cannot  be  retaken  on  a  Sunday  (m).     So  where  A.  was  arrested  at 
the  suit  of  B.,  and  discharged,  the  sheriff  not  knowing  that  there 
was  also  a  detainer  in  his  office  against  A.  at  the  suit  of  C,  and  on 
the  Sunday  following  the  sheriff  arrested  A.  at  the  suit  of  C,  the 
court  discharged  him  out  of  custody,  considering  the  arrest  on  the 
Sunday,  either  as  an  original  taking,  which  was  prohibited  by  the 
statute,  or  as  a  retaking  after  a  voluntary  escape  which  was  bad 
under  the  authority  of  the  preceding  case  {n),  where  the  distinction 
between  a  voluntary  and  a  negligent  escape  was  recognized.     A 

(g)  Bodges  v.  Marks,  Cro.  jac.  485.  (I)  Adjudged  in  Parker  v.  Moor,  Lord 

(A)  Twylor  y.  Phillips,  3  East,  155.  Eaym.  1028  ;  Salk.  626  ;  6  Mod.  95. 
(i)  R.  X.  Myers,  1  T.'  E.  265.  {m)  FecUherstoneAaugh    v.    Atkinson, 

.   {Ic)  Admitted  in  Parker  v.  Moor,  Salk.  Barnes,  373. 

626.  '  (n)  Atkinson  V.  Jameson,  ST.  H.  25. 
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person  may  be  arrested  on  a  Sunday  on  an  attachment  for  a 
rescue  (o).  But  a  rule  nisi  for  an  attachment  for  non-payment  of  a 
sum  of  money,  pursuant  to  the  master's  allocatur,  cannot  be  served 
on  a  Sunday  (p)..  Ifa  defendant,  after  an  arrest  on  mesne  process, 
was  rescued  on  bis  way  to  gaol,  the  only  remedy  which  the  plaintiff 
had,  was  by  an  action  against  the  rescuers,  since  the  sheriff  was  ex- 
cusable, by  reason  of  the  rescue ;  for  on  mesne  process  the  sheriff  was 
not  bound  to  take  the  posse  comitatus  with  him,  and,  therefore 
upon  such  process  it  was  a  good  return  to  return  the  rescous  (q).  In 
an  action  against  the  sheriff  for  an  escape  on  mesne  process,  if  he 
pleaded  a  rescue,  it  was  not  incumbent  on  him  to  show  that  the 
rescue  was  returned  (r).  If  the  party  is  once  within  the  walls  of  the 
prison,  (s),  though  the  custody  is  on  mesne  process  only,  yet 
a  rescue  thence  by  any  persons  (excepting  the  king's  enemies  (t), 
will  not  excuse  th^  sheriff.  So  on  writs  of  execution  the.  sheriff 
cannot  return  a  rescue ;  for  the  law  supposes  that  the  sheriff  is 
attended  with  his  po^se  pomitatus  ,  (u).  So  ,if  the  defendants  is 
brought  out  of  prison  after  judgment,  and  before  any  charge  in 
execution  on  a  habeas  corpus,  and  is  rescued  on  his  way  to  the 
judge's  chambers,  the  sheriff  will  be  answerable  in  an  actipn  for 
an  escape ;  for  it  is  his  duty,  and  so  he  is  directed  by  the  writ,  to 
provide  for  the  sure  and  safe  conduct  of  the  party  (as).  Wheje  a 
sheriff,  in  obedience  to  a  warrant  from  a  commissioner  of  bank- 
ruptcy, brings  a  party  whom  he  has  in  custody  in  execution  ■  for 
debt  beyond  the  limits  of  his  county  in  order  to  be  examined  by 
the  commissioner,  he  is  bound  to  take  such  prisoner  back  again 
within  a  convenient  time  after  the  examination  is  over ;  but  during 
the  time  the  prisoner  is  so  necessarily  beyond  the  limits  of  the 
sheriff's  county,  it  is  sufficient  if  he  is  accompanied  and  duly 
watched  by  the  officer,  and  it  is  no  escape  by  the  sheriff  that  the 
prisoner  is,  during  that  time,  allowed  to  go  about  with  the  sheriff's 
bailiff  to  several  places  and  to  dine  and  sleep  at  an  inn  (y). 

4.  The  plaintiff  must  prove  the  dcmiage  susta^ined  by  the  rescue. 
The  true  measure  of  damages  against  the.  sheriff,  under  the  5  ^  6 
Vict.  c.  98,  s.,31,  is  the  value  of  the  custody  of  the  debtor  at  the 
moment  of  the  escape ;  and  no  deduction  is  to  be  made  on  account 
of  anything  which  the  plaintiff  might  have  obtained  by  diligence 
after  the  escape.  If,  however,  the  plaintiff  has  done  anything  to 
aggravate  the  loss  occasioned  by  the  sheriff's  neglect,  or  has  pre- 
vented the  sheriff  from  retaking  the  debtor,  the  damages  will  be 
materially  affected  by  such  conduct  (z). 

(o)  Willes,  459.  Str.  435. 

ip)  M'llehamy.  Smith,  8  T.  E.  86.  ,{t)  Per  Coke,  in  his  report  of  Smth.- 

(?)  May  V.  Prdby,  Cro.  Jao.  419.  cote's  case,  4  Co.  84,  a. 

<»■)  .<?f»'S'es  V.  Oore,  3  Lev.  46.     See  1  (u)  May  v.  Proby,  1  Eoll.  Eep,  441. 

&  2  Viot.  0.  HO,  for  abolishing  arrest  on  Eesolved  per  tot.  Cwr. 

mesne  process  in  civil  actions  except  in  (a;)  Oromptoh  v.  Ward,  Str.  429.  ' 

certain  cases.                                     '  (j,)  jffiass  v.  Da/ois;  4  C.  B.  444. 

{s)May  V.  Proby,  1  Eoll.  Eep.  441.  («)  Atden  v.  Goodacre,  11  C.  B.  871 ; 

Kesolved,  per  tot.  Cm.,  recognized  in  1  20  L.  J.,  C.  P.  184 
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By  a  contract  of  sale,  the  property  sold  was  to  be  paid  for  in 
ready  money.  The  vendee  induced  the  servant  of  the  vendor  to 
deliver  it  for  a  check  upon  a  banker,  by  representing  it  to  be  as 
good  as  ready  money;  in  fact,  he  had  overdrawn  his  account  for 
many  months.  The  vendor,  after  keeping  the  check  for  two  days, 
presented  it  at  the  bankers,  when  payment  was  refused.  On  the 
same  day  that  the  goods  were  purchased,  the  vendee  gave  a  warrant 
of  attorney  to  a  creditor,  under  which  judgment  was  immediately 
entered  up  and  execution  issued,  and  the  property  in  question 
seized  by  the  bailiff  of  a  liberty ;  while  it  was  in  his  custody,  the 
vendor  rescued  it ;  it  was  held,  in  an  action  brought  against  the 
latter  by  the  bailiff  of  the  liberty,  for  the  rescue,  that  the  question 
whether  the  contract  of  sale  was  so  vitiated  by  fratid,  as  to  prevent 
the  property  in  the  goods  passing  to  the  vendee,  depended  upon  a 
question  of  fact  which  ought  to  have  been  sulsmitted  to  the  jury ; 
viz.,  whether  the  vendee  had  obtained  possession  of  the  goods  with 
a  preconceived  design  not  to  pay  for  them ;  for  if  he  had,  that 
would  be  such  a  fraud  as  would  vitiate  the  sale,  and  prevent  the 
property  from  passing  to  him  (a). 

Where  a  draft  for  money  was  intrusted  to  a  broker  to  buy 
Exchequer  bills  for  his  principal,  and  the  broker  received  the  money 
and  misapplied  it  by.  purchasing  American  stock  and  bullion, 
intending  to  abscond  with  it  and  go  to  America,  and  did  accord- 
ingly abscond,  but  was  taken  before  he  quitted  England,  and  there- 
upon surrendered  to  the  principal  the  securities  for  the  American 
stock  and  the  bullion,  who  sold  the  whole  and  received  the  pro- 
ceeds :  it  was  held,  that  the  principal  was  entitled  to  withhold  the 
proceeds  from  the  assignees  of  the  broker,  who  became  banknipt 
on  the  day  on  which  he  so  received  and  misapplied  the  money  (6). 

(a)  Earl  of  Bristol  v.  mismore,  1  B.  &  (J)  Taylor  v.  Plumer,  3  M.  &  S.  '562. 

C.  614.  See  Gladstone  v.  Hadwen,  1  M,  &  S.  517. 
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I.  Of  the  Merchant  Shipping  Act,  1854,  Part  11.^  As 

to  British  Ships :  their  Ownership  and  Registry  1172 

II.  Of  Masters  and  Seamen :  their  Wages,  Desertion,  &c., 
and  the  Statute  relating  thereto,  viz.,  the  above  Act, 
Part  III. 1181 

III.  Of  Pilotage :  PaH  V.  of  the  above  Act 1192 

IV.  Of  the  Limitation  of  the  Liability  of  Ship-owners,  and 

of  their  Liability  for  repairs,  &c. ;  and  herein  of 
Part  IX.  of  the  above  Act 1193 


I.  Of  the  Merchant  Shipping  Act,  1854,  Part  II.  As  to  British 
Ships :  their  Ownership  and  Registry. 
The  Ship  Registry  Act  (a)  having  been  repealed  (6),  and  the 
laws  relating  to  the  subject  of  this  section  having  been  consolidated 
by  the  Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  amended 
by  the  Merchant  Shipping  Act  Amendment  Acts,  1855  &  1862 
(18  &  19  Vict.  c.  91,  &  25  &  26  Vict.  c.  63),  it  will  be  unnecessary 
to  consider  the  enactments  in  force  previous  to  the  passing  of 
the  Act  of  1854.  The  second  part  of  the  Act  contains  the  provi- 
sions with  which  this  section  is  concerned,  and  these  may,  so  far 
as  they  fall  within  the  limits  of  this  work,  be  an-anged  under  the 
following  heads,  suggested  by  the  learned  author  of  the  Treatise 
on  Shipping : — 

I.   What  are  the  Privileges  acquired  hy  Registry,  p.  1173. 
IT.   What  Ships  rrvust  he  or  are  entitled  to  become  and  continue  Registered 
Ships, -p.  WIS. 

III.  Who  may  be  owners,  p.  1173.  ' 

IV.  At  what  Place  Ships  may  be  Registered,  p.  1174. 
V.  Of  the  Certificate  of  Registry,  p.  1175. 

VI.   What  is  required  on  the  part  of  the  Owners  to  obtain  Registry, 

p.  1175. 
VII.  Of  Transfers  and  Transmissions,  p.  1176. 
VIII.  Mortgages,  p.  1177. 
IX.  Certificates  of  Mortgage  and  Sale,  Tp.  1178. 

X.  Registry  anew  and  Transfer  of  Registry,  p.  1179. 
XI,   What  shall  be  sufficient  Evidence  of  Declarations,  Certificates,  and 
Booh  of  Registry,  p.  1180. 

(a)  8  &  9  Vict.  c.  89.  (V)  17  &  18  Vict.  c.  120. 
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I.  TVhat  are  the  Privileges  acquired  by  Begistry. 

The  exclusive  privileges  which  it  was  so  long  the  policy  of  this 
country  to  secure  to  British  ships,  by  means  of  the  enactments 
known  as  "  The  Navigation  Laws/'  having  been  swept  away  so  far 
as  the  foreign  trade  is  concerned  by  12  &  13  Vict.  c.  29,  and  as  to 
the  coasting  trade  by  17  &  18  Vict.  c.  5,  the  only  privileges  to 
which  a  British  ship  is  now  entitled,  are  those  of  carrying  the 
national  flag,  and  of  claiming  the  national  protection. 

II.   What  Ships  must  he  or  are  entitled  to  become  and  continue  Registered. 

Every  "  British  ship  "  must  be  registered,  except  certain  coasters 
not  exceeding  fifteen  tons'  burden,  a%d  certain  fishing  vessels  not 
exceeding  thirty  tons,  employed  on  the  coast  of  Newfoundland  and 
the  vicinity.  And  no  ship  required  to  be  registered  will,  imless 
registered,  be  recognized  as  a  British  ship,  or  be  cleared  out  or 
allowed  to  proceed  to  sea  (c).  British  ships  are  such  as  are  owned 
in  the  manner  mentioned  in  the  next  section,  but  it  is  not  necessary 
that  they  should  be  British  built,  or  that  the  crew  should  be  wholly 
or  in  part  British  seamen,  as  was  formerly  the  case  (d). 

The  registry  of  the  ship  specifies  the  names  of  all  registered 
owners,  and  the  proportions  in  which  they  are  interested  (e) ;  and 
on  transfer  of  the  ship,  or  any  share  therein,  the  new  owner  must 
be  registered  as  transferree  (/).  The  consequence  of  omitting  to 
register  a  transfer  will  be,  that  the  transfeiTor  will  continue  com- 
petent to  dispose  absolutely  of  the  interest  transferred  {g). 

The  commissioners  of  customs,  or  the  governor  of  any  British 
possession,  are  empowered,  under  special  circumstances,  to  grant  a 
pass  within  her  Majesty's  dominions  to  a  British  ship  without 
being  registered  QC). 

If  any  registered  ship  is  either  actually  or  constructively  lost, 
taken  by  the  enemy,  burnt,  or  broken  up ;  or  by  reason  of  a  transfer 
to  any  persons  not  qualified  to  be  owners  of  British  ships,  or  other- 
wise ceases  to  be  a  British  ship,  notice  must  be  given  to  the  regis- 
trai-,  and  her  certificate  of  registry  must  be  delivered  up  {%).  And, 
as  will  be  more  fuUy  explained  in  a  subsequent  page  Qc),  if  a  ship 
is  so  altered,  as  not  to  correspond  with  the  register,  she  must  be 
registered  anew  (f). 

III.    Who  may  he  Owners. 

The  owners  must  be  either : — 1.  Natural-bom  British  sub- 
jects; provided  that  any  such  subject,  who  has  taken  the  oath  of 

(o)  17  &  18  Vict.  c.  104,  sect.  19.   See  {g)  Sect.  43.   BellY.  The  BanTcofLmi^ 

Benymi  v.  Cresmell,  12  Q.  B.  899.  don,  3  H.  &  N.  730. 

(d)  See  8  &  9  Vict.  c.  89,  ss.  18,  19,  (h)  Sect  98. 

and  12  &  13  Vict.  c.  29,  s.  7.  (i)  Sect.  63. 

(«)  Sect.  42.  Q')  Post,  p.  1179. 

(/)  Sect.  57.  W  Sect.  84. 
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allegiance  to  a  foreign  state,  must  subsequently  take  the  oath 
of  allegiance  to  her  Majesty,  and  reside,  or  be  partner  in  a  house 
caitying  on  business  within  her  dominions,  or  be  a  member  of  a 
British  factory.  2.  Persons  made  denizens  or  naturalized,  subject 
to  a  similar  proviso.  3.  Bodies  corporate  established  under,  sub- 
ject to  the  laws  of,  and  "having  their  principal  place  of  business  in 
the  United  Kingdom,  or  some  British  possession  (m).. 

The  property  in  a  ship  must  be  divided  into  sixty-four  shares ; 
but  not  more  than  thirty-two  individuals  can  be  registered  owners 
of  one  ship,  except  in  cases  of  joint  ownership,  or  ownership  by 
transmission,  on  death,  bankruptcy,  insolvency,  or  marriage  (w). 
No  person  can  be  registered  as  owner  of  a  fractional  part  of  a 
share;  but  aiiy' number,  not  exceeding  five,  may  be  registered  as 
joint  owners  of  a  ship,  or  of  a  share  or  shares  therein.  Joint  owners 
will  constitute  one  person  only  as  regards  the  above  rale  relating 
to  the  number  of  owners,  but  are  not  entitled  to  dispose  of  their 
shares  in  severalty  (o). 

,  No  iiotice  of  any  trust,  Express,  implied  or  constructive,  can  be 
iregistered ;  but  the  registered  owner  may  dispose  absolutely  of  the  ■ 
ship  or  share  in  respect  whereof  he  is  registered,  subject  to  the 
matters  appearing  oh  the  register  book  (p).  The  rule  relating  to 
the  number  of  owners,  however,  will  not  affect  the  beneficial  title 
of  any  number  of  persons  or  of  any  company  represented  by,  or 
claiming  under,  any  registered  owner  or  joint  owner  (5). 

If  the  property  in  any  ship  or  share  devolves  on  any  person  not 
qualified  to  own  British  ships,  on  death,  or  on  the  marriage  of  a 
female  owner,  the  Court  of  Chancery,  or  other  appropriate  court, 
may  order  a  sale  of  the  interest  so  transmitted  (t). 

IV.  At  what  Place  Ships  may  he  Registered. 

■  The  registry  may  be  made  at  any  port  or  place  in  the  United 
Kingdom  or  Isle  of  Man,  approved  by  the  commissioners  of  cus- 
toms for  the  registry  of  ships,  or  within  her  Majesty's  dominions 
abroad,  as  mentioned  in  the  30th  section  of  the  act.  And  the  port 
or  place  at  which  any  British  ship  is  registered  for  the  time  being 
will  be  considered  her  port  of  registry,  or  that  to  which  she  be- 
longs (s).  The  registry  may  be  transferred  from  port  to  port,  but 
without  prejudice  to  the  rights  of  parties  interested  (i). 

(ro)  Sect.  18.    See  R.  v.  Ammid,  9  Q.  Alexander  v.  Simms,  18  Beav.  80  ;  23  L. 

B.  806.  J.,  Chan.  721 ;  Darby  v.  JBaiiies,  9  Hare, 

(»)  See  sects.  58  to  '64.     Any  number  369. 

of  owners  on  whom  a  ship  or  share  may  (p)  See  sect.  43.    See  25  &  26  Vict  c. 

devolve  by  such  transmission  may,  if  63,  s.  3,  which  enacts  that  equities  are 

qualified,  be  registered,  and  will  count  not  excluded  by  the  act  of  1854.  . 

as  one   person   only  within  this  rule.  (y)  Sect.  37. 

Sect.  60,  post,  p.  1176.  (r)  Sects.  62,  63,  post,  p.  1176. 

(0)  Sect.  37.     As  to  the  interests  of  (s)  Sect.  33. 

part  owners  in  the  ship,  and  its  earnings,  (t)  Sects.  89,  90,  91. 
&c.,  see  Oreen  v.  Briggs,  6  Hare,  395 ; 
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V.  Of  the  Certificate  of  Registry. 

On  completion  of  registry,  the  registrar  grants  the  certificate  of 
registry,  comprising  the  following  particulars  : — 1.  The  ship's  name 
and  port ;  2,  her  description  ;  3,  the  master's  name ;  4,  the  parti- 
culars of  her  origin  ;  and  5,  the  names  of  the  owners  and  the  propor- 
tions in  which  they  are  interested,  indorsed  upon  the  certificate  (u). 
And  any  change  of  ownership,  or  of  the  master,  must  be  indorsed 
by  the  proper  ofiicer  (a;).  If  the  ship's  certificate  be  lost,  mislaid, 
destroyed,  or  detained  (j/),  a  fresh  certificate  will  be  granted  (z).  If 
a  ship  is  acquired  by  British  owners  at  a  foreign  port,  a  provisional 
certificate  may  be  gi-anted,  available  for  six  months,  or  till  the 
ship's  arrival  at  a  port  where  there  31  a  British  registrar  (a).  And 
a  pass  granted  under  special  circumstances  by  the  commissioners 
of  cxistoms,  or  the  governor  of  a  British  possession,  to  an  unregis- 
tered ship  to  proceed  within  her  Majesty's  dominions,  will  have  the 
same  effect  as  a  certificate  (6). 

The  certificate  should  be  in  the  custody  of  the  master  (c),  and 
may  only  be  used  for  the  purposes  of  the  navigation  of  the  ship, 
and' is  not  subject  to  detention  on  account  of  any  lien,  charge,  or 
interest  claimed  in  respect  of  the  ship  {d).  This  makes  any 
pledge  of  the  certificate  for  any  pui-pose  whatever,  though  for  a 
good  consideration,  illegal  and  void,  and  consequently  any  detainer 
of  a  certificate  so  pledged  illegal  (e).  And  if  the  ship  is  actually  or 
constructively  lost,  taken,  burnt,  broken  up,  or  ceases  to  be  British,  , 
the  certificate  is  to  be  delivered  up  (/). 

VI.   What  is  required  on  the  part  of  the  Owners  to  obtain  Registry. 

The  application  for  registry  must  be  made  by  one  or  more  of  the 
owners,  or  their  agent,  appointed  by  writing ;  except  in  the  case  of 
a  corporation,  whose  application  must  be  by  agent  appointed  under 
,the  common  seal  {g).  Before  registry,  the  ship's  name  and  port 
must  be  painted  on  her  stern  (h) ;  and  she  must  be  surveyed  by  an 
official  surveyor,  and  the  particulars  as  to  her  description  certified 
by  him  (i).  No  person  can  be  registered  as  owner  of  the  ship,  or 
any  share  therein,  until  he  has  made  a  declaration  of  ownership, 
containing  the  particulars,  and  in  the  form  required  by  the  act  (j). 
A  certificate  from  the  builder,  together  with  the  bill  of  sale,  if  any, 

(u)  Sect.  44.  '^^8  master  has  no  lien  on  the  certificate. 

irA  Sects  45  46  CKbson  v.  Ingo,  6  Hare,  162. 

(y)  Sect  '51  '      '  («)  ^'^^"y  "•  Grawford,  1  B.  &  S.  265, 

(z)  Sects.  48,  49.  in  e™r ;  30  L.  J.,  Q.  B.  319. 

(o)  Sect.  54.  {^)^^'^^-B- 

(b)  Sect  98  'fl')  "^'^t-  °5. 

(c)  Arkle  v!  Hmzell,  27  L.  J.,  M.  C.  (h)  Sect.  34.  Pleasure  yachts  may  be 
IIOV                             '  exempted,  18  &  19  Vict.  c.  91,  s.  13. 

(d)  Sect.  50.     See  Bowm  v.  Fox,  10  (i)  Sect.  36. 

B  &  C.  41 ;  Oazenove  v.  Clayton,  2  Moo.  0)  Sects.  38,  39. 

&  R.  553  ;  B.  v.  Walsh,  1  A.  &  E.  481. 

E  E   2 
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by  virtue  of  whicli  the  ship  or  share  has  become  vested  in  the 
party  requiring  to  be  registered,  must  be  produced  ;  but  in  case  of 
foreign-built  ships  the  builder's  certificate  may,  under  some  circum- 
stances, be  dispensed  with.  If  the  ship  has  been  condemned,  an 
ofiicial  copy  of  the  condemnation  must  also  be  produced  (k).  In 
case  of  incapacity,  the  declaration  may  be  made  by  the  guardian, 
committee,  or  other  proper  substitute  (1)  ;  and  the  act  gives  the 
registrar  power,  with  the  sanction  of  the  commissioners  of  cus- 
toms, if  reasonable  cause  exists,  to  dispense  with  the  declarations 
and  evidence  required  by  the  act,  subject  to  certain  conditions  (m), 

VII.  Of  Transfers  and  Transmissions. 

A  registered  ship  or  any  share  therein,  when  disposed  of  to 
qualified  British  owners,  must  be  transfeiTod  by  bill  of  sale,  in  the 
form  contained  in  the  act,  to-  be  executed  by  the  transfen-or,  in  the 
presence  of  and  attested  by  one  or  more  witnesses  (n).  A  vessel 
which  has  been  registered,  but  has  been  converted  into  a  coal  hulk, 
is  not  a  ship  so  as  only  to  be  transferable  by  bill  of  sale  (o).  No 
transferree  may  be  registered  until  the  declaration  required  by  the 
act  has  been  duly  made  (p).  The  transfer  is  to  be  registered  at 
the  ship's  port  of  registry,  and  the  fact  of  registry,  with  the  date 
and  hour  thereof,  will  be  indorsed  on  the  bill  of  sale  by  the  regis- 
trar. And  all  the  bills  of  sale  will  be  registered  in  the  order  of 
their  production  to  the  registrar  (g).  If  the  property  in  the  ship 
or  share  becomes  transmitted  in  consequence  of  the  death,  bank- 
ruptcy, or  insolvency  of  a  registered  owner,  or  of  the  marriage  of 
a  female  owner,  a  declaration  according  to  the  form  prescribed  in 
the  act  must  be  made  (r),  and  appropriate  evidence  given  (s),  where- 
upon the  person  or  persons  entitled  will  be  registered  as  owners  of 
the  transmitted  share  (t).  In  case,  on  the  maniage  of  a  female 
owner,  or  death,  the  ship  or  share  becomes  vested  in  any  person  not 
qualified  to  own  British  ships,  the  Court  of  Chancery,  or  other  ap- 
propriate court,  may  order  a  sale  of  the  interest  of  the  unqualified 
person  (w),  provided  the  application  is  made  within  four  weeks  of 
the  event  causing  the  transmission,  or  such  further  time  not  ex- 
ceeding a  year  from  such  event,  as  the  court  may  allow,  and  if  the 
application  is  not  so  made,  the  ship  or  share  will  be  forfeited  (y). 
And  the  act  gives  power  to  the  Court  of  Chancery,  or  other  appro- 
fit)  Sect.  40.  L,  T.  (N.  S.)  704. 
{I)  Sect.  99.  (p)  Sect.  56. 
(m)  Sect.  97.  (j)  Sect.  57. 
(m)  Sect.  55.  It  would  appear  that  a  (r)  Sect.  68. 
vessel  unnecessarily  registered  may  be          (s)  Sect.  59. 

transferred  without  a  bill  of  sale.   Benym  (t)  Sect.  60.     These  persons,  however 

V.  Cresswell,  12  Q.  B.  899.  See  Duncan  numerous,  will  be  considered  as  one  per- 
V.  Tindall,  13  C.  B.  258,  decided  on  the  son  only  in  reckoning  the  thirty-two 
repealed  statute.  persons  entitled  to  be  registered.    IWd. 

(0)  Ewopean   wnd  Australian   limjal  {%i)  Sects.  62,  63. 

Mail  Company  v.  Tlie  Peninsular  and  (v)  Sect.  64. 

Oriental  Steam  Namigatim  Compamy,   14 


SHIPPING.  1177 

priate  court,  to  make  an  order  to  prohibit  for  a  time,  to  be  named 
therein,  any  dealing  with  such  ship  or  share  (x). 

VIII.  Of  Mortgages. 

A  registered  ship  or  any  share  therein  may  be  made  a  security 
for  a  loan  or  other  valuable  consideration,  by  means  of  a  mortgage, 
which  must  be  in  the  form  given  by  the  act.  And  all  such  mort- 
gages will  be  registered  at  the  ship's  port  of  registry  (i/),  in  the 
order  of  their  production  to  the  registrar,  who  will  indorse  on  the 
mortgage  a  memorandum  of  the  registry,  and  the  date  and  hour 
thereof  (2).  The  provisions  of  s.  66  do  not  prevent  the  owner  who 
has  executed  a  bill  of  sale,  absolute  in  its  terms,  from  showing  that 
it  was  intended  to  operate  as  a  security  only  (a).  Equities  against 
owners-  and  mortgagees  are  not  excluded  by  the  act  of  1854  (6). 
On  the  discharge  of  such  mortgage  being  duly  proved  to  the  regis- 
trar, he  will  make  an  entry  of  the  fact  in  the  register-book,  where- 
upon the  estate  which  had  passed  to  the  mortgagee  will  vest  in  the 
parties  entitled  to  the  interest  which  had  been  mortgaged  (c). 
Mortgagees  will  be  entitled  to  priority  according  to  the  date  at 
which  each  instrument  is  registered,  and  not  according  to  the  date 
of  the  instrument  itself,  notwithstanding  any  express,  implied,  or 
constructive  notice  (d).  A  mortgage  may  be  made  before  regis- 
tration of  the  ship,  and  if  the  mortgage  is  registered  after  regis- 
tration of  the  ship  it  will  be  valid  (e).  An  injunction  may  be  ob- 
tained to  restrain  a  sale  by  a  mortgagee  who  takes  it  with  notice 
of  a  chai-ter-party  (/). 

The  mortgagee  will  not,  by  reason  of  his  mortgage,  be  deemed 
the  owner,  nor  will  the  mortgagor  be  deemed  to  have  ceased  to  be 
owner  of  the  ship  or  share,  except  so  far  as  may  be  necessary  for 
making  the  security  available  {g).  But  every  mortgagee  will  have 
power  absolutely  to  dispose  of  the  ship  or  share ;  no  subsequent 
mortgagee,  however,  can  exercise  this  power,  except  under  the 
order  of  a  court  of  competent  jurisdiction,  without  the  concurrence 
of  every  prior  mortgagee  Qi).  Under  the  analogous  clauses  of  the 
repealed  statutes,  it  was  held,  that  a  vendee  (i),  of  the  ship,_or  a 
mortgagee  in  possession  ( j),  was  entitled  to  the  accruing  freight, 
but  that  a  mortgagee  who  had  done  no  act  towards  taking  posses- 
sion, was  not  so  entitled.     So  it  was  held,  that  a  transfer  of  a  share 

ix)  Sect.  65.  165. 

(«)  Sect  66  (9)  Sect.  70.     See  Irving  v,  Richard- 

(z)  Sect.'  67.'  «"».  2  B.  &  Ad.  193. 

(a)  WardY.  Bed,  32  L.  J.,  C.  P.  113.  (h)  Sect.  71.    See  Hay  v.  Fairhaim, 

The  Innisf alien,  L.  E.  1,  Adm.  72.  2  B.  &  A.  193. 

Cb)  Act  of  1862,  s.  3.  W  Mamson  v.  Parsons,  2  Taunt.  407. 

(c)  Sect.  68.  See  alsoDe  Potlionier  v.  De  Mattos,  27  L. 

id)  Sect.  69.  J->  Q-  ^-  2®"'  ^^^  equitable  jurisdiction 

(e)  Bell -v.  The  Bank  or  London,  3  H.  in  that  case. 

4  jf  730  (/)  Kerswell  v.  Bishop,  2  C.  &  J.  629  ; 

(/)  De  Mattos  v.  Gilson,  28  L.  J.,  Ch.  Deani  v.  M'Ohie,  4  Bingh.  45. 


1178  SHIPPING. 

transferred  a  right  to  a  corresponding  share  of  the  freight  (k).  It 
was  also  held,  that  where  a  transfer  was  in  form  absolute,  a  court 
of  law  might,  nevertheless,  look  at  the  real  nature  of  the  transac- 
tion, and  see  that  it  was  by  way  of  mortgage  only  (T) ;  and,  on  its 
appearing  that  the  mortgagee  had  taken  no  steps  to  obtain, 
possession,  they  held,  that  he  was  not  entitled  to  the  accruing 
freight  (m). 

No  registered  mortgage  of  any  ship  or  share  will  be  affected  by 
any  act  of  bankruptcy  committed  by  the  mortgagor  after  the  regis- 
tration of  the  mortgage,  notwithstanding  that  the  mortgagor  may 
have  the  ship  or  share-in  his  possession  and  disposition,  and  be  the 
reputed  owner  thereof,  but  the  mortgage  will  be  prefen-ed  to  the 
claim  of  the  assignees  (n). 

Any  transfer  of  the  mortgage  may  be  registered  in  the  same  way 
as  the  original  mortgage  (o),  and  in  case  of  transmission,  the  ac- 
quired interest  is  also  to  be  registered  (p). 

IX.  Certificates  of  Mortgage  and  Sale. 

The  registered  owner  of  any  ship  or  share,  if  desirous  of  dis' 
posing  thereof  by  way  of  mortgage  or  sale,  at  any  place  out  of 
the  country  or  possession  in  which  the  ship's  port  of  registry  is 
situated  {q),  may  obtain  irom  the  registrar  a  certificate  of  mortgage 
or  sale  as  the  case  may  require  (r) ;  on  registering,  the  names  of  the 
persons  by  whom  the  power  is  to  be  exercised  (s),  the  maximum 
charge  to  be  created  or  minimum  price  to  be  taken  (if  such  restric- 
tion is  wished),  the  place  where,  the  power  is  to  be  exercised,  and 
the  limit  as  to  time  (f).  The  power  conferred  by  the  certificate  of 
mortgage  must  be  exercised  in  conformity  therewith ;  and  every 
mortgage  is  to  be  indorsed  thereon  by  a  registrar  or  British  consular 
ofiicer.  No  bond  fide  mortgage  made  thereunder  can  be  im- 
peached by  reason  of  the  previous  death  of  the  grantor ;  and,  if 
the  certificate  specifies  the  place  at  which,  and  a  limit  of  time  not 
exceeding  twelve  months  within  which  the  power  is  to  be  exer- 
cised, a  bond  fide  mortgage,  without  notice,  will  not  be  prejudiced 
by  the  bankruptcy  or  insolvency  of  the  grantor  (li).  Mortgages  so 
indorsed  on  the  certificate  take  priority  over  all  mortgages  subse- 
quent to  the  registry  of  ike  certificate  of  Tnortgage ;  and  mortgages 
under  the  certificate  take  priority  inter  se  in  the  order  of  their 
indorsement  (v).     The  discharge  of  any  such  mortgage  may  be 

(Jc)  Lindsay  v.  Qibbs,  22  Beav.  522 ;  (o)  Sect.  73. 

2  Jur.  (N.  S.)  1039.  (p)  Sects.  74,  75. 

(I)  Myers  v.  Willis,  17  C.  B.  77  ;  Lang-  (?)  Sect.  78. 

ton  T.  Morton,  5  Beav.  9.  (r)  Sect.  76. 

(m)  Gardner  v.  Cazenove,  1  H.  &  N.  (s)  Sect.  78. 

422.  ,  ,  (<)  Sect.  77. 

(«)  Sect.  72  ;  12  &  13  Vict.  e.  106,  s.  (u)  Sect.  80. 

125.  («)  lUd. 
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indorsed  on  the  certificate,  as  provided  for  in  the  act ;  and  -the 
certificate  of  mortgage  itself  may  be  delivered  up  to  the  registrar 
who  granted  it,  to  be  cancelled  on  registration  of  any  unsatisfied 
mortgages  effected  by  virtue  of  it  (x). 

pertificates  of  sale  can  only  be  granted  for  the  sale  of  an  entire 
ship,  and  are  subject  to  the  same  conditions,  in  respect  to  the  death, 
bankruptcy,  and  insolvency  of  the  grantor,  as  the  certificate  of 
mortgage  {y).  If  the  ship  is  sold  to  a  qualified  British  owner,  the 
transfer  must  be  by  bill  of  sale  in  the  prescribed  form,  and  registry 
anew,  stating  all  mortgages,  will  be  necessary  (z).  If  the  ship  is 
sold  to  a  party  not  qualified  to  be  the  owner  of  a  British  ship,  the 
certificates  of  sale  and  registry  mult  be  duly  forwarded  to  the  re- 
gistrar of  the  ship's  port  of  registry,  whereupon  the  ship's  registry- 
will  be  considered  closed,  except  as  to  any  unsatisfied  mortgage  or 
certificate  of  mortgage  (a)  ;  and  in  case  of  default  in  production 
of  the  certificates,  the  unqualified  person  will  be  considered,  by 
British  law,  as  having  acquired  no  title  to  or  interest  in  the  ship. 
If  no  sale  is  made  in  conformity  with  the  certificate,  it  is  to  be 
delivered  up  to  be  cancelled,  after  which  it  will  be  void  to  all 
intents  (6). 

The  registered  owner  of  any  ship,  or  share,  in  respect  whereof 
a  certificate  of  mortgage  or  sale,  specifying  the  place  where  the 
power  is  to  be  exercised,  has  been  granted,  may  revoke  the  certi- 
ficates by  notice  to  be  given,  through  the  registrar  of  the  ship's  port, 
to  the  registrar  or  consular  ofiicer  at  such  place  (c). 

X.  Registry  Anew  and  Transfer  of  Registry.  ' 

Whenever  a  registered  ship  is  so  altered  as  not  to  con-espond 
with  her  registry,  it  will  be  necessary  to  register  the  alteration,  and 
either  a  new  certificate  will  be  granted,  or  the  alteration  will  be 
indorsed  on  the  old  one  {d) ;  unless  the  registrar  of  the  port  where 
the  alteration  takes  place,  or  of  the  first  port  the  ship  enters,  thinks  fit 
to  require  registration  anew ;  and  if  this  port  does  not  happen  to  be 
the  ship's  port  of  registry,  a  provisional  certificate  or  indorsement 
will  be  granted  for  the  ship's  use  until  her  return,  so  as  to  be  regis- 
tered anew  (e).  On  failure  of  such  registry  anew,  or  registry  of 
alteration,  the  ship  will  no  longer  be  recognized  as  British  (/). 

On  any  change  of  ownership  in  the  ship  she  may  be  registered 
anew,  at  the  option  of  the  owners  {g).  And  the  registry  may  be 
transferred  from   one  port  to   another,  on  the  application  of  all 

(a;)  Sect.  80.  (e)  Sect.  83. 

(y)  Sect.  81.  {d)  Sect.  84. 

(z)  IMd.  (e)  Sects.  85,  86. 

(a)  Ibid.  (f)  Sect.  87.     See  ss.  100  and  616. 

(6)  IMd.  (g)  Sect.  88. 
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parties  registered  either  as  owners  or   mortgagees  (A),  without 
prejudice  to  the  rights  of  the  several  parties  interested  (*). 

On  sale  of  a  ship  to  a  qualified  British  owner,  by  virtue  of  a 
certificate  of  sale,  registry  anew  is  required  (J). 

XL  Evidence — wliat  shall  be  sufficient  Evidence  of  Declarations,  Certificates 
and  Boolcs  of  Registry. 

Great  inconvenience  having  arisen  from  registering  oflScers  being 
served  with  subpoenas  requiring  them  to  produce  the  declarations 
and  books  of  registry,  the  legislature  has  deemed  it  expedient  to 
dispense  with  their  attendance  ;  and  for  that  purpose  has  enacted 
that  every  person  may,  upon  payment  of  a  fee  not  exceeding  one 
shilling,  inspect  the  register  book  at  any  reasonable  time  during 
office  hours  (/c).  And  that  every  register  or  declaration  made  in 
pursuance  of  the  second  part  of  the  act  in  respect  of  any  British 
ship,  may  be  proved  in  any  court  of  justice,  or  before  any  person 
having,  by  law,  "  or  by  consent  of  parties,  authority  to  receive  evi- 
dence, either  by  the  production  of  the  original,  or  by  an  examined 
copy  thereof,  or  by  a  copy  thereof  purporting  to  be  certified  under 
the  hand  of  the  registrar  or  other  person  having  the  charge  of  the 
original ;  which  certified  copies  he  is  hereby  required  to  furnish  to 
any  person  applying  at  a  reasonable  time  for  the  same,  upon  pay- 
ment of  one  shilling  for  each  such  certified  copy  ;  and  eveiy  such 
register  or  copy  of  a  register,  and  also  every  certificate  of  registry 
of  any  British  ship  purporting  to  be  signed  by  the  registrar  or 
other  proper  officer,  shall  be  received  in  evidence  in  any  court  of 
justice,  or  before  any  person  having  by  law,  or  by  consent  of  the 
parties,  authority  to  receive  evidence,  as  j9rM«4/acieproof  of  allthe 
matters  contained  or  recited  in  such  register  when  the  register  or 
such  copy  is  produced,  and  of  all  matters  contained  in  or  indorsed 
on  such  certificate  of  registry,  and  purporting  to  be  authenticated 
by  the  signature  of  a  registrar,  when  such  certificate  is  produced  "(V). 
Copies  on  transcripts  of  registers  kept  under  the  direction  of  the 
Commissioners  of  Customs  or  the  Board  of  Trade  are  made  equiva- 
lent to  the  original  registers  (m).  The  act  contains  a  similar 
provision  in  respect  to  documents  in  the  custody  of  the  Eegistrar- 
General  of  Seamen  (n).  See  7  Will.  IV.  &  1  Vict.  c.  89,  intituled, 
"An  Act  to  amend  the  Laws  relating  to  burning  or  destroying 
Buildings  and  Ships." 

(h)  Sect,  89.  (I)  Sect.  107. 

(i)  Sect.  91.  (m)  18  &  19  Vict.  c.  91,  s.  15. 

(})  Sect.  81.  (11)  Sect.  277. 

(k)  Sect.  92. 
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II.  Of  Masters  and  Seamen :  their.  Wages,  Desertion,  &c.,  17  &  18 
Viet.  c.  104,  Part  III. 
Shipping  Offices,  &c.,  p.  1181. 
Engagement  of  Seamen,  and  Ship's  Articles,  p.  1181. 
Allotment  of  Wages,  p.  1183. 
Discharge,  and  Payment  of  Wages,  p.  1183. 
Legal  Right  to  Wages,  p.  1184. 
Forfeitures  and  Desertion,  p.  1187. 
Official  Logs,  p.  118SI 
Mode  of  Recovering  Wages,  p.  1190. 

The  legislature  has  thought  fit  to  make  several  provisions  relat- 
ing to  seamen  employed  in  merchant  ships,  for  the  protection  of  the 
seamen,  for  the  better  securing  their  wages,  and  to  guard  against 
desertion.  By  the  third  part  of  the  act  (o),  it  is  provided  that 
shipping  offices,  superintended  by  shipping  masters,  are  to  be  esta- 
blished at  the  principal  seaports  (p),  for  the  purpose  of  keeping 
registries  of  the  names  and  characters  of  seamen,  of  superintending 
and  facilitating  their  engagement  and  discharge,  and  of  securing 
their  presence  on  board  when  engaged  (q).  In  order  to  guard 
against  the  evils  which  have  so  long  been  felt  of  incompetent 
persons  being  entrusted  with  the  command  of  ships,  the  act  provides 
for  the  institution  of  examinations  for  masters  and  mates  (r),  and 
enacts,  that  no  foreign-going  ship,  or  home  trade  passenger  .ship, 
shall  go  to  sea  from  any  port  in  the  kingdom,  unless  the  master 
and  one  or  more  of  the  mates,  according  to  the  class  of  ship,  is 
furnished  with  a  proper  certificate  of  competency  of  service  (s). 

Engagement  of  Seamen,  and  Ship's  Articles. 

The  masters  of  all  ships  other  than  coasters  of  less  than  80 
tons  registered  tonnage,  are  bound  to  enter  into  an  agreement, 
in  the  form  sanctioned  by  the  Board  of  Trade,  with  every  sea- 
man whom  they  carry  to  sea  from  any  port  in  the  kingdom  (t). 
This  agreement,  usually  known  as  the  "ship's  articles,"  must 
be  dated  at  the  time  of  the  first  signature,  must  be  signed  by  the 
master  before  any  seaman  signs,  and  must  contain  the  following 
particulars  as  terms  thereof: — 1.  The  nature,  and  as  far  as  prac- 
ticable, the  duration  of  the  intended  voyage  or  engagement ;  S. 
The  number  and  description  of  the  crew,  specifying  how  many 
are  engaged  as  sailors ;  3.  The  time  at  which  the  seaman  is  to 
be  on  board,  or  to  begin  work  ;  4.  The  capacity  in  which  each 
seaman  is  to  serve ;  5.  The  amount  of  wages  he  is  to  receive  ;  6.  The 
scale  of  provisions  ;  7.  Any  regulations  as  to  conduct,  fines,  and  the 

(o)  See  also  the  repealed  statute  7  &          (s)  Sects.  134,  135,  136,  161,  162. 

8  Viet.  c.  112.  {t)  Sect.    149.    The  agreement  is  of 

(p)  Sect.  122.  course  several,  not  joint.     See  Framr  v. 

(g)  Sect.  124.  Hatton,  2  C.  B.,  N.  S.  512,  as  to  its  con- 

(r)  Sect.  131.  struction. 
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like,  which  have  been  sanctioned  by  the  Board  of  Trade,  and  which 
the  parties  agree  to  adopt  (u).  The  agreement  is  to  be  framed 
so  as  to  admit  stipulations,  to  be  adopted  at  the  will  of  the  master 
and  seamen  in  each  case,  as  to  advance  and  allotment  of  wages, 
and  may  contain  any  other  stipulations  not  contrary  to  law  (v). 
Colonial  ships,  however,  may  use  here  for  single  seamen,  an  agree- 
ment conformable  to  the  law  of  the  colony  to  which  they  belong  (a;). 
An  omission  on  the  part  of  the  master  in  getting  the  articles  signed 
by  seamen,  before  can-ying  them  to  sea,  although  it  will  subject 
him  to  a  penalty,  will  not  render  tht  ship  unseaworthy,  or  the 
voyage  illegal  (y). 

In  the  case  of  foreign-going  ships,  the  following  rules  are  to  be 
observed  : — The  agreement  (except  for  substitutes)  is  to  be  signed 
in  duplicate  by  each  seaman,  in  presence  of  a  shipping  master,  who 
is  to  have  it  explained  to  him,  and  to  attest  his  signature.  One  part 
is  to  be  retained  by  the  shipping  master,  and  the  other  delivered  to 
the  master  ;  and  the  latter  must  contain  a  form  for  the  signatures 
of  substitutes  and  persons  engaged  after  the  first  departure  of  the 
ship,  in  respect  to  whom  special  provisions  are  made  {z).  Foreign- 
going  ships,  however,  may  use  running  agreements  to  extend  over 
two  or  more  voyages  in  certain  cases  (a).  In  the  case  of  home- 
trade  ships,  crews  or  single  seamen  may,  if  the  master  thinks  fit, 
be  engaged  before  a  shipping  master,  as  in  the  case  of  foreign- 
going  ships,  and  if  they  are  not  so  engaged,  the  master,  before  the 
ship  puts  to  sea,  or  as  soon  after  as  practicable,  must  cause  the 
agreement  to  be  read  over,  and  explained  to  each  seaman,  who  is 
thereupon  to  sign  it  in  presence  of  an  attesting  witness  (b).  The 
agreement,  however,  may  be  made  with  the  owners  to  serve  in  one 
or  more  of  their  home-trade  ships  (c).  And  before  the  act  a  similar 
stipulation  as  to  foreign-going  ships  was  held  to  be  legal  (cZ).  If 
seamen  are  engaged  abroad  at  any  place  where  there  is  a  British 
consular  officer,  his  sanction  must  be  obtained  and  endorsed  on 
the  agreement,  subject  to  the  same  rules  as  in  respect  of  shipment 
before  a  shipping  master  (e),  but  an  omission  on  this  point  will  not 
avoid  the  agreement  (/). 

In  order  to  prevent  the  agreement  being  tampered  with,  and  to 
ensure  its  full  protection  to  the  seamen,  the  act  provides  that 
every  erasure,  interlineation,  or  alteration  (except  as  to  substi- 
tutes and  persons  engaged  after  the  ship's  first  departure)  shall 
be  wholly  inoperative  unless  proved  to  have  been  made  with  the 
consent  of  all  persons  interested,  by  the  written  attestation  of  a 

(u)  Sect.  149.  (6)  Sect.  155. 

(v)  Ibid.  (c)  Sect.  156. 

(»)  Ibid.  (d)  Frazer  v.  Satton,  2  C.  B.,  N.  S. 
iy)  Redmond  v.  Smim,  7  M.  &  G.  457 ;      516. 

8  Scott,  N.  K.  250.  (e)  Sect.  160. 

(z)  Sect  150.  (/)  Frazer  v.  Hatton,  supra. 
(a)  Sects.  151,  152,  153,  154. 
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shipping  master,  justice,  officer  of  customs,  or  other  public  func- 
tionary ;  or  if  abroad,  of  a  British  consular  officer,  or  of  two 
respectable  British  merchants,  if  there  is  no  such  officer  (g).  The 
master  must,  at  the  commencement  of  the  voyage  or  engagement, 
cause  a  copy  of  the  agreement  (omitting  signatures)  to  be  duly 
posted  up  on  board  (A). 

Any  seaman  may  bring  forward  evidence  to  prove  the  contents 
of  any  agreement,  or  otherwise  support  his  case,  without  producing 
or  giving  notice  to  produce  the  agreement,  or  any  copy  thereof, 
thus  affording  an  important  exception  to  tJie  ordinary  rules  of 
evidence  (i).  Any  seaman  who  has  signed  the  agreement  and  is 
discharged  before  the  commencemen*  of  the  voyage,  or  the!  earning 
of  a  month's  wages,  without  his  own  default,  will  be  entitled  in 
addition  to  such  wages  as  he  may  have  earned,  to  compensation 
not  exceeding  a  month's  wages,  and  may  "  recover  such  compensa- 
tion as  if  it  were  wages  duly  earned"  (j). 

Allotment  of  Wages. 

All  stipulations  for  the  allotment  of  any  part  of  the  wages  during 
the  seaman's  absence,  which  are  entered  into  before  the  commence- 
ment of  the  voyage,  must  be  inserted  in  the  agreement,  and  allot- 
ment notes  must  be  in  the  form  prescribed  by  the  Board  of  Trade  (/c). 
These  allotment  notes,  if  made  in  favour  of  the  wife,  father,  mother, 
grandfather,  grandmother,  child,  grandchild,  brother,  or  sister  of 
the  seaman,  may,  subject  to  certain  restrictions,  be  sued  on  by 
such  relations  in  the  county  court,  or  be  enforced  summarily  before 
justices ;  but  it  seems  that  they  could  not  be  enforced  by  them  in 
the  superior  courts  {I). 

Discharge,  and  Payment  of  Wages. 

In  the  case  of  British  foreign-going  ships,  all  seamen  discharged 
in  the  United  Kingdom  must,  and  in  the  case  of  home-trade  ships 
may,  be  discharged  and  receive  their  wages  in  presence  of  a  ship- 
ping master,  unless  some  competent  court  otherwise  directs  (m). 
The  master  must  enter  all  deductions  in  a  book  to  be  kept  for  that 
purpose,  and  which  must,  if  required,  be  produced  upon  the  hear- 
ing before  any  competent  authority  of  any  question  relating  to  such 
payments  ;  and  he  must  deliver  an  account  of  the  wages  in  the 
prescribed  form  at  least  twenty-four  hours  before  discharge  of  the 
seaman  {n).    The  master  or  owner  and  any  of  the  crew  are  entitled 

/^\  a-nt  IRQ  monej-,  will  not  vitiate  an  advance  note. 

(I)  Sect  166.  M'Kwne  v.  Johnson,  12  L.  J.,  C.  P.  183. 

(i)  Sect  165.'  <^\^a°*l^?E^ 

(h  Sect  167.  (™)  Sect.  170. 

(ft)  Sect.  168.   The  fact  of  the  advance  (m)  Sect.  1/1. 
being  made  in  clothes,  &c.,  and  not  in  ' 
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to  refer  any  question  whatever  whicli  may  arise  between  them,  and 
which  both  parties  may  agree  in  wiiting  so  to  submit,  to  a  shipping 
master,  who  must  hear  and  decide  such  question  ;  and  every  award 
(for  which  no  stamp  is  required)  so  made  by  him  will  be  binding 
on  both  parties,  and  will,  in  any  legal  proceedings  which  may  be 
taken  in  the  matter,  be  deemed  conclusive  as  to  the  rights  of  the 
parties.  Any  document  purporting  to  be  such  submission  or 
award,  will  he  primd  facie  evidence  thereof  (o). 

Upon  completion  before  the  shipping  master  of  any  discharge 
and  settlement,  the  ipiaster  or  owner  and  each  seaman  must  re- 
spectively sign,  in  the  presence  of  the  shipping  master,  a  mutual 
release  in  the  prescribed  form  of  all  claims  in  respect  to  the  past 
voyage  or  engagement.  This  document  the  shipping  master  is  to 
sign  and  attest,  whereupon  it  will  operate  as  a  mutual  discharge 
aind  settlement  of  all  demands  between  the  parties  in  respect  of  the 
past  voyage  or  engagement ;  and  in  cases  in  which  discharge  and 
settlement  before  a  shipping  master  are  required,  no  payment,  re- 
ceipt, settlement  or  discharge  otherwise  made,  will  operate  as  a 
release  or  satisfaction  of  any  claim,  or  be  admitted  as  evidence 
thereof  (^j).  The  shipping  master  is  to  retain  the  original,  and, 
after  completion  of  the  business,  transmit  it  to  the  Eegistrar- 
General  of  seamen  to  be  recorded  and  presei-ved  (g) ;  and  copies 
certified  either  by  the  shipping  master  or  the  registrar-general,  are 
receivable  in  evidence  and  have  the  same  effect  as  such  original  (r). 

The  shipping  master  must,  if  required,  sign  and  give  to  the  master 
an  account  of  the  whole  amount  paid  before  him,  which  will  be 
evidence  as  between  the  master  and  his  employers  of  the  payments 
therein  mentioned  (s). 

Upon  every  discharge  before  a  shipping  master,  the  master  is  to 
sign  a  report  as  to  the  seaman's  conduct,  character,  and  qualifica- 
tions, to  be  recorded  by  the  Eegistrar-General  of  Seamen  (i). 

Legal  Rights  to  Wages. 

_  A  seaman's  right  to  wages  and  provisions  is  taken  to  commence 
either  at  the  time  at  which  he  commences  work,  or  at  the  time 
specified  for  such  commencement,  or  presence  on  board,  whichever 
first  happens  (u).  No  seaman  can,  by  agreement,  forfeit  his  lien  on 
the  ship,  or  forego  any  remedy  for  the  recovery  of  wages ;  and  any 
stipulation  in  the  agreement  inconsistent  with  the  act,  or  for  the 
abandonment  of  wages  on  loss  of  the  ship,  or  of  any  right  in  the 
nature  of  salvage,  will  be  wholly  inoperative  {v).    The  rule  quaintly 

(o)  Sect.  173.  racter,  &c.,  see  the  section,  and  R.  v. 

\P)  Sect.  176.  WUson,  6  "W.  R.  603. 

(q)  Sect.  277.  (u)  Sect.  181. 

(r)  Sects.  176,  277.  (»)  Sect.  182.  The  master  has  no  claim 

/A  a  1   Mi'     «     X    P             ,    ,  ^^^^^'^  ^°^  '^^  freight,  on  the  accruing 

Kt)  Sect.  176.    As  to  forgery  of  cha-  wages  or  for  monies  disbursed  for  the  use 
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expressed,  by  saying  that  "freight  is  the  mother  of  wages "(cc),  has 
been  abrogated,  so  far  as  British  and  colonial  ships  are  concerned, 
and  in  such  ships  the  right  to  wages  is  no  longer  dependent  on  the 
earning  of  freight ;  but  in  case  of  wreck,  or  loss  of  the  ship,  proof 
that  the  seaman  has  not  exerted  himself  to  the  utmost  to  save  the 
ship,  cargo,  and  stores,  will  bar  his  claim  {y).  If  the  seaman  dies 
during  the  voyage,  the  wages  will  ordinarily  be  payable  pro  Tata  {z). 
Where  the  service  terminates  prematurely,  on  account  of  the  wreck 
or  loss  of  the  ship,  or  on  account  of  the  seaman's  being  left  on 
shore  under  a  certificate  of  inability,  or  volunteering  into  the  navy 
without  having  deserted,  he  will  be  entitled  io  wages  for  the  time 
of  service  prior  to  such  termination,  but  not  beyond  it  (a).  Wages 
do  not  accrue  for  any  time  during  ^hich  the  seaman  refuses  to 
work,  nor  during  his  imprisonment  for  any  offence  committed, 
unless  the  court  otherwise  order  (b).  An  embargo  does  not  put  an 
end  to  the  contract  of  the  seamen  for  wages,  or  suspend  their  right 
to  wages  during  its  continuance,  if  the  seaman  serves  out  the 
voyage  (c).  But  where  the  service  is  wholly  put  an  end  Ao  by  a 
superior  authority,  as  by  the  seaman  being  sent  home  by  a  naval 
court  as  a  witness  in  a  case  of  felony,  wages  will  not  be  payable 
beyond  the  time  of  his  leaving  the  ship  (d).  But  if  the  seaman 
remains  on  board  he  will  be  entitled  to  his  full  wages,  notwith- 
standing that  he  has  been  unable  to  work  on  account  of  illness  or 
accident  (e) ;  and  if  he  receives  any  hurt  or  any  injury  in  the  service 
of  the  ship,  the  expenses  of  medical  attendance  and  subsistence 
\intil  he  is  cured,  brought  home,  or  dies ;  and  if  he  dies,  of  his 
burial,  are  to  be  defrayed  by  the  owners  (/).  So,  also,  all  medicines 
and  medical  and  surgical  attendance  given  on  board  are  to  be  paid 
for  by  the  owners  (g) ;  who  are  bound  to  provide  certain  medicines 
for  the  ship's  use  (h),  in  default  of  which  an  action  may  be  main- 
tained by  any  seaman  whose  health  suffers  (%). 

In  a  case  where  the  defendant  gave  a  written  promise  to  pay 
the  plaintiff's  intestate  a  gross  sum  (thirty  guineas),  provided  he 
proceeded,  continued,  and  did  his  duty  as  second  mate  in  a  certain 
ship,  from  Jamaica  to  Liverpool,  and  the  intestate,  who  had  regu- 
larly performed  his  duty,  died  about  a  month  after  the  ship  had 

of  the  ship.   Gibson  v.  Ingo,  6  Hare,  112.  payment  of  wages  required  to  be  paid  by 

This  does  not  apply  to  a  stipulation  made  s.  209,  see  25  &  26  Yict.  c.  63,  s.  19. 

by  seamen  belonging  to  a  ship  to  be  eft-  (J)  Sect.  186. 

gaged  in  salvage  service.     25  &  26  Vict.  (c)  BeaU  v.  Thompson,  i  East,  5i6  ;  1 

c.  63  s.  18.  Dowl.    299  ;    Johnson  v.   Broderick,   i 

'  (x)  As  to  this,  see  Abbott,  454.     The  East,  566. 

master  was  not  within  the  rule.   HawTcins  (d)  Melville  v.  De  Wolf,  4  E.  &  B. 

V.  Twiwdl,  5  E.  &  B.  883.  844. 

(j/)  Sect.  183.  W  Abbott,  460 ;  Chandler  v.  Orwves, 

{z)  See  butter  v.  Powell,  6  T.  E.  320  ;  2  H.  Bl.  606. 

2  Smith's  Lead.  Cas.  1  ;  Armstrong  v.  (/)  Sect.  228. 

SmUh,  1  N.  R.  299  ;  Abbott,  453.  (?)  Md. 

(a)  Sects.  185,  215  ;  and  see  Tmjlor  v.  (h)  Sect.  224. 

Laird,  1  H.  &  N.  266.     As  to  right  of  (i)  Couch  v.  Steel,  3  E.  &  B.  402. 
parties  holding  bills  given  by  masters  in 
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sailed,  and  before  her  arrival  at  Liverpool ;  and  it  appeared,  that 
the  common  rate  of  wages  was  U.  per  month,  when  the  party  was 
paid  in  proportion  to  the  time  he  served,  and  that  the  voyage  was 
generally  performed  in  two  months :  it  was  held  that  the  repre- 
sentative of  the  intestate  was  not  entitled  to  recover  any  wages  on 
the  express  contract,  because  it  was  an  entire  contract,  and  not 
divisible  ;  nor  on  an  vmplied  contract,  by  reason  of  the  axiom  of 
law,  that  where  the  parties  have  entered  into  an  express  contract, 
no  other  can  be  implied  {j).  During  a  voyage  the  ship  was  wrecked, 
and  the  captain  gave  the  mariners  an  order  upon  the  owners  for 
the  amount  of  their  wages  to  the  date  of  the  wreck,  acknowledging, 
at  the  same  time,  that  he  had  hired  them  by  the  month.  It  was 
held,  that,  under  these  circumstances,  no  action  for  wages  could  be 
maintained  by  the  mariners  against  the  captain,  at  least,  without 
proving  that  they  first  made  a  demand  upon  the  owners  (/c). 

There  is  no  implied  warranty  by  the  master  or  owners  to  the 
seaman  of  seaworthiness ;  consequently,  a  count  alleging  that  the 
plain titf  engaged  the  defendant  to  serve  on  board  a  British  ship,  as 
a  common  seaman,  and  laying  for  breach,  that  the  vessel  was  leaky 
and  unseaworthy,  whereby  the  plaintiff  was  continually  wet,  and 
was  subjected  to  excessive  labour,  and  became  unwell,  is  bad  on 
demurrer  (Z). 

The  wages  are  payable,  in  the  case  of  a  home-trade  ship,  within 
two  days  of  the  termination  of  the  agreement,  or  of  the  discharge, 
whichever  first  happens ;  and  in  the  case  of  other  ships  (except 
certain  whalers  and  partnership  ventures)  within  three  days  of  the 
delivery  of  the  cargo,  or  five  days  of  the  seaman's  discharge,  which- 
ever first  happens  (m).  In  all  cases,  however,  the ;  seaman  is  en- 
titled to  be  paid  at  the  time  of  his  discharge,  one-fourth  of,  the 
balance  due  to  him ;  and  in  case  of  default  in  any  of  the  above 
cases,  the  master  or  owner  will  be  liable  to  pay  to  the  seaman  a 
sum  not  exceeding  two  days'  pay,  for  every  day  not  exceeding  ten 
during  which  the  payment  is  delayed,  without  sufficient  cause,  such 
sum  to  be  recoverable  as  wages  (to).  This  extra  payment,  however, 
will  not  become  due  where  the  wages  are  kept  back  on  account  of 
an  untenable  claim  to  a  further  sum  raised  by  the  seaman,  notwith- 
standing that  the  sum  really  due  has  not  been  tendered  (o).  The 
master  may  legally  dismiss  a  seaman  for  mutiny  (p). 

When  a  written  agreement  is  made,  a  seaman  cannot  recover 
any  money  agreed  to  be  given  in  reward  for  his  service  which  is 
not  specified  in  the  articles  {q).     Thus,  where  a  sailor  brought  an 

{j)  Cutter  V.  Powell,  6  T.  R.  320  ;  2  (m)  Sect.  187. 

Smitli's  Lead.  Cas.  1.     See  also  Appleby  (n)  Ibid. 

V.  Dods,  8  East,  300 ;  Jesse  v.  Boy,  1  C.  (o)  Frazer  v.  Batton,  2  C.  B.,  N.  S. 
M.  &  E.  316  ;  1  Lord  Raym.  639,  739 ;      612. 

Mills  V.  Blackall,  11  Q.  B.  358.  (p)  Benno  v.  Bennett,  3  Q.  B.  768. , 

(A)  Forsboon  v.  Kruger,  3  Campb.  197.  (?)  Abtott,  447. 

(I)  Cowh  V.  Steel,  stipra. 
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action  against  the  master,  and  declared  on  an  agreement,  whereby 
it  was  stipulated,  that  the  sailor  should  have  a  certain  sum  per 
month  during  a  voyage  from  London  to  Africa,  and  thence  to  the 
West  Indies,  and  also  so  much  money  as  should  be  the  average 
price  of  a  negro  slave  in  the  West  Indies,  but  in  the  ship's  articles 
no  mention  was  made  of  the  money  to  be  paid  to  the  plaintiff  as 
the  average  price  of  the  negro  slave ;  it  was  held,  that  the  additional 
perquisites  of  the  average  price  of  a  negro  slave  could  only  be  con- 
sidered as  wages,  and  therefore  ought  to  have  been  inserted  in  the 
written  agreement  (i-).  In  like  manner  it  has  been  held,  that  a 
sailmaker,  serving  in  a  ship  belonging  to  the  East  India  Company, 
cannot  recover,  upon  a  promise  to  pay  him  a  monthly  sum,  beyond 
the  wages  mentioned  in  the  ship's  afticles  which  had  been  signed 
by  him  as  a  sailmaker  (s).  Seamen,  by  signing  the  ship's  articles, 
imdertake  to  do  all  they  can  under  all  the  emergencies  of  the 
voyage,  and  sell  all  their  services  until  it  shall  be  completed.  Con- 
sequently, a  promise  by  the  master  in  the  course  of  the  voyage,  to 
pay  wages  beyond  those  stipulated  for  is  void  for  want  of  consi- 
deration :  even  though  the  ship  has  become  short-handed  by  deser- 
tion, and  the  master  signs  fresh  articles  at  the  increased  rate  (t). 
However,  it  has  been  decided  in  a  recent  case,  that  if  the  ship 
has  become  so  short-handed  as  to  make  it  dangerous  to  life  to  go 
to  sea  in  her,  it  is  not  incumbent  on  the  seaman  to  go  on,  and  that, 
in  such  case,  an  agreement  made  in  port  to  go  to  sea  and  work  the 
ship  in  that  state  at  an  increased  rate  of  pay  is  binding  (u). 

Forfeitures  and  Desertion. 

Any  seaman,  who  has  been  lawfully  engaged,  committing  any  of 
the  following  offences,  will  be  liable  to  be  punished  as  follows  : — 
'  1.  For  desertion,  he  will  be  liable,  in  addition  to  a  term  of  im- 
prisonment, to  forfeit  all  or  any  part  of  the  clothes  and  effects  he 
leaves  on  board,  and,  all  or  any  part  of  the  wages  which  he  has 
then  earned,  and  also,  if  the  desertion  takes  place  abroad,  at  the 
discretion  of  the  court,  to  forfeit  all  or  any  part  of  the  wages  he 
may  earn  in  any  other  ship  until  his  next  return  to  the  United 
Kingdom,  and  to  satisfy  any  excess  of  wages  paid  to  any  substitute 
engaged  in  his  place  (x). 

2.  For  neglecting,  without  reasonable  cause,  to  join  his  ship,  or 
proceed  to  sea  in  her,  or  for  absence  without  leave,  &c.,  in  addition 

(r)  White  v.  Wilson,  2  B.  &  P.  116.  842  ;  Car.  &  M.  273,  as  to  a  promise  by 

(s)  Ulsworth  Y.Woolmore,  Abbott,  ii7  ;  a  captaiii  in  the  navy  to  pay  his  cook 

5  Esp.  84.  wages  in  addition  to  his  pay. 

(t)  Stilk  T.  Meyridc,  2  Campb.  317 ;  (m)  Hartly  v.  Pomonby,  7  E.  &  B. 

Thompson  v.  Hamdoch,  1  Campb.  527  ;  872  ;  The  MoUU,  3  Jur.  (N.  S.)  893. 

Harris  v.  Watson,  Peaks,  72  ;  Harris  v.  (x)  Sect.  243.    This  section  varies  ma- 

Cart&r,  3  E.  &  B.  569  ;  Prazer  v.  Hatto/i,  terially  from  the  corresponding  provision 

2C  B    N.  S.  525.     Bsq  Glutterlnock  \.  of  the  repealed  statute?  &  8  Vict.  c.  112, 

Coffin,  I  Scott,  N.  E.  509  ;  3  M.  &  G.  s.  9. 
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to  imprisonment,  to  forfeit,  at  the  discretion  of  the  court,  a  sum  not 
exceeding  two  days'  pay,  and  six  days'  pay  in  addition  for  eveiy 
twenty-four  hours'  absence,  or  the  expenses  of  a  substitute  {y). 

3.  For  quitting  the  ship  without  leave  after  her  arrival,  but 
before  she  is  placed  in  security,  to  forfeit  a  sum  not  exceeding  a 
month's  pay  (2;).  Where  a  seaman  who  had  signed  the  articles, 
absolutely  quitted  the  ship  without  any  a/nirmis  revertendi  after 
bhe  had  arrived  and  been  moored  at  her  port  of  delivery,  but  before 
her  cargo  had  been  discharged;  it  was  held,  that  he  did  not  thereby 
incur  a  total  forfeiture  of  his  wages,  but  only  of  a  month's  wages, 
under  the  corresponding  section  of  a  repealed  statute  (a). 

4.  For  wilfully  damaging  the  ship,  stores  or  cargo,  or  embezzle- 
ment thereof,  to  forfeit  out  of  his  wages,  the  loss  thereby  sustained, 
as  well  as  imprisonment  (6). 

5.  For  causing  loss  or  damage  by  smuggling,  on  conviction,  to 
reimburse  the  master  or  owner ;  and  the  whole  or  any  part  of  the 
wages  may  be  retained  in  satisfaction  (c).  Various  other  breaches 
of  discipline  will  also  subject  the  seaman  to  different  forfeitures  (d). 

A  formal  entry  of  the  above  offences  is  to  be  made  and  signed 
according  to  the  act  in  the  oflScial  log  and  read  over,  or  a  copy  given 
to  the  offender,  and  his  reply,  if  any,  is  also  to  be  entered.  In  any 
subsequent  legal  proceeding,  these  entries  must,  if  practicable,  be 
produced  and  proved,  or  the  court  may,  in  default,  refuse  to  receive 
evidence  of  the  offence  (e). 

When  desertion  takes  place  abroad,  it  must  be  certified  on  the 
ship's  articles  by  the  British  consul,  or  in  his  absence,  by  two  re- 
spectable resident  merchants  (/),  on  production  of  the  entry  in  the 
official  log.  The  consul  or  merchants  are  to  make  and  certify  copies 
of  the  entry  in  the  log  and  of  the  certificate  of  desertion,  which  are  to 
be  transmitted  to  the  Registrar-General  of  Seamen,  and  such  copies 
purporting  to  be  so  made  and  certified,  and  certified  to  have  come 
from  the  custody  of  the  registrar,  are,  in  legal  proceedings  relating 
to  such  desertion,  to  be  received  as  evidence  of  the  entries  (g).  In 
questions  as  to  forfeiture  of  wages  for  desertion,  it  is  sufficient 
for  the  party  insisting  on  the  forfeiture  to  show  that  the  seaman 
was  engaged  in  or  belonged  to  the  ship,  that  he  quitted  her  before 
completion  of  the  voyage  or  engagement,  and  that  the  desertion  has 
been  duly  entered  in  the  official  log,  after  which  proof  it  lies  on 
the  seaman  to  produce  a  proper  certificate  of  discharge,  or  show 
that  he  had  sufficient  reason  for  leaving  his  ship. 

Where  the  seaman  contracts  for  wages  by  the  voyage,  by  the 

(y)  im-  (c)  Sect.  243. 

(«)  li^-  (d)  Ibid. 

(a)  M'Domld  r.  Joplwg,  4  M.  &  W.  (e)  Sect.  244. 

285.  (/)  Sect.  207. 

(6)  Sect.  243,  {g)  Sect.  249. 
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run,  or. by  the  share,  and  not  by  time,  the  forfeitures  are  to  be 
calculated  proportionately  (h). 

All  clothes,  wages,  &c.,  forfeited  for  desertion,  are  to  be  applied, 
in  the  first  instance,  towards  the  reimbursement  of  the  expenses 
caused  to  the  ship  by  the  desertion,  and  subject  thereto  to  be  paid 
into  the  exchequer,  to  go  to  the  consolidated  fund.  All  other  for- 
feitures of  wages  will,  in  the  absence  of  specific  directions  to  the 
contrary,  be  for  the  benefit  of  the  master  or  owner  by  wl^om  the 
wages  are  payable.  Wages  forfeited  for  desertion,  if  earned  sub- 
sequently, may  be  recovered  by  the  master  or  owner  of  the  ship 
from  which  the  desertion  takes  place,  or  his  agent,  in  the  same 
manner  as  the  deserter  might  otherwise  have  recovered  them  (-i). 
And  questions  concerning  the  forfeiture  of  or  deductions  from 
wages,  may  be  determined  in  proceedings  for  wages,  notwithstand- 
ing that  the  offence  may  also  be  made  punishable  by  imprison- 
ment, and  that  it  has  not  been  proceeded  for  criminally  {j). 

Entering  or  being  entered  into  the  service  of  her  Majesty,  on 
board  any  of  her  Majesty's  ships,  wiU  not  occasion  a  forfeiture  of 
clothes  or  wages,  nor  is  it  to  be  deemed  a  desertion  (k).  Being 
compelled  to  quit  the  ship  through  the  inhuman  treatment  of  the 
master  (I),  or  on  account  of  the  insufficiency  of  the  provisions  (m), 
or  being  dismissed  without  any  lawful  cause,  will  not  be  deemed 
desertion  (n).  A  majority  of  the  Court  of  Queen's  Bench,  however, 
have  held,  that  a  threat  by  the  master  to  sell  a  black  seaman  as  a 
slave  abroad,  wiU  not  justify  desertion,  unless  at  a  place  where 
slaveiy  is  legal  (o).  So  where  the  seaman  is  impressed  into  the 
royal  service,  he  will  be  entitled  to  receive  a  proportion  of  his 
wages  up  to  the  time  of  impressing  (jp),  but  not  beyond  (g). 

Official  Logs. 

An  official  log  of  eveiy  ship,  in  a  form  sanctioned  by  the  Board 
of  Trade,  must  be  kept  (r),  in  which  every  entry  must  be  made  as 
soon  as  possible  after  the  occurrence  to  which  it  relates ;  and,  if 
not  made  on  the  day,  the  dates  both  of  the  occurrence  and  of  the 
entry  must  be  inserted,  but  in  no  case  may  an  entry  of  any  occur- 
rence, happening  previously  to  the  ship's  arrival,  be  made  after 

(A)  Sect.  252.  59'    i^^<^  qiusre.    The  possibility  of  a  sale, 

(i)  Sect.'  253.'     .  not  its  legality,  would  seem  to  bo  the 

(j)  Sect  264.  correct  criterion, 

{k)  Sect.  214,  ante,  p.  1185.  (p)  Sect.  215.     See  Wiggins  v.  Ingk- 

(I)  Umland  v.  Stephens,  3  Esp.  N.  P.  ton,  2  Lord  Kaym.  1211. 

C.  269,  Kenyan,  C.  J.  ;  Edward  v.  Tre-  (?)  Clements  v.  Maybom,  B.  R.,  T.  24 

vellicJc,  4  E.  &  B.  59.  Geo.  III.,  Abbott,  451  ;  S.  G.  nom.  CU- 

(m)  Gastilia,  Steward,  1  Hagg.  Adm.  ments  v.  Mavor,  B.  P.  B.,  Dampier  M3S., 

Rep.  59  ;  Abbott,  136,  450.  L-  I-  L-.  No.  333 ;  but  the  voyage  must, 

(n)  Sigard  v.  Jioberts,  3  Esp.  N.  P.  C.  where  earning  freight  was  necessary,  have 

72,  Eldon,  C.  J.    See  Sherman  v.  Bennett,  been  completed,  2  Campb.  320,  n. 

M.  &  Malk.  489.  W  Sect.  280. 

(o)  Edward  v.  Trevellick,  4  E.  &  B. 

VOL.  II.  ^  ^ 
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the  lapse  of  twenty-four  hours  after  arrival  (s).  The  master  is 
required,  amongst  other  things,  to  enter  every  offence  committed 
by  any  of  the  crew  for  which  it  is  intended  to  prosecute  or  enforce 
a  forfeiture  or  fine,  together  with  a  statement  of  the  reading  over 
of  the  entry  to  the  offender,  and  his  reply,  if  any  (t).  The  entry 
must  be  signed  by  the  master  and  mate,  or  some  other  of  the 
crew  (tt),  and  will  be  received  in  evidence,  siibject  to  all  just  ex- 
ceptions (x).  At  the  termination  of  the  voyage  the  olficial  log  is 
delivered  up  to  the  shipping  master,  and  transmitted  in  course  to 
the  Registrar-General  of  Seamen  (y).  Certified  copies  of  all  docu- 
ments in  the  custody  of  the  Registrar-General  of  Seamen  are 
receivable  in  evidence,  and  have  the  same  effect  as  the  originals  in 
all  cases  in  which  the  production  of  the  original  is  not  essential  (z). 

Mode  of  Recovering  Wages. 

It  only  remains  to  state  the  remedies  which  the  law  has  pro- 
vided for  the  recovery  of  seamen's  wages.  If  the  hiring  be  on  the 
usual  terms,  and  made  by  word  or  by  writing  only,  and  not  by 
deed,  the  seamen,  or  any  one  or  more  of  them,  and  every  officer 
(the  master  now  included)  {a),  may  sue  in  the  Court  of  Admiralty ; 
and  may,  by  the  process  of  that  court,  arrest  the  ship  as  a  security 
for  their  demand,  or  cite  the  master  or  owner  (6)  personally  to 
answer  to  them  (c).  But  if  the  agreement  be  by  deed,  and  the 
terms  of  such  agreement  are  not  the  usual  terms,  then  the  only 
remedy  is  in  the  common  law  courts.  But  whether  the  party  sue 
in  the  Court  of  Admiralty  {d),  or  bring  an  action  in  the  courts  of 
common  law  (e),  in  both  cases  the  suit  or  action  must  be  com- 
menced withiu  six  years  next  after  the  cause  thereof  has  accrued  ; 
unless  the  party  suing  should  have  been  under  any  of  the  dis- 
abilities mentioned  in  the  Statute  of  Limitations, — as  infancy, 
absence  beyond  the  seas,  &c.  In  proceedings  against  the  ship  in 
specie,  if  the  value  thereof  be  insufficient  to  discharge  all  the 
claims  upon  it,  the  seaman's  claim  for  his  wages  is  preferred,  before 
all  other  charges ;  for  the  labour  of  the  seamen,  having  brought 
the  ship  to  the  destined  port,  has  furnished  to  all  other  persons 
the  means  of  asserting  their  claims  upon  it  which  otherwise 
they  could  not  have  had  (/).  In  the  courts  of  common  law  the 
seamen  severally  may  sue  either  the  master,  as  the  person  im- 

(s)  Sect.  281.  (c)  Abbott,   481,   cites  "Winch.   8 ;  2 

(i!)  Sect.  282.  Vent.  181 ;  8  Mod.  379  ;  2  Lord  Eaym.' 

(«)  Sect.  283.  1206 ;    1  Str,  707 ;   Say.   136 ;   1  Lord 

(x)  Sect.  286.  Eaym.  632 ;  Salk.  33  ;  2  Str.  858  ;  1 


Sect.  286.  Barnard.  297  ;   2  Dods.  104 ;   3 

(z)  Sect.  277.  379  ;  1  Say.  136  :  1  Lord  Eaym. 

(a)  Sect.  191.  2  Str.  937. 

(5)  As  to  effect  of  a  change  'of  owner-  (d)  Stat.  4  Ann.  c.  16,  ss.  17,  18,  19. 

ship  whilst  the  ship  is  at  sea,  see  Robins  (e)  21  Jao.  I.  o.  16,  ss.  3,  7. 

v.  Power,  27  L.  J.,  C.  P.  256 ;  4  C.  B.,      ■    (/)  Abbott,  486. 

(N.  S.)  778. 
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mediately  contracting  with  them,  and  answerable  to  them,  or  the 
owners,  as  the  persons  virtually  contracting  with  them  through  the 
agency  of  the  master,  and  answerable  for  the  performance  of  his 
engagement  (g).  If  foreign  sailors  stipulate  in  their  own  country, 
before  the  commencement  of  a  voyage,  that  they  will  not  sue  the 
captain  for  any  money  abroad,  but  be  satisfied  with  what  he  may 
advance  them  abroad  in  deduction  of  their  wages,  such  stipulation 
is  binding ;  and  an  action  cannot  be  maintained  by  the  seaman  for 
his  wages  in  the  courts  of  this  country  (A).  In  ^n  action  against 
the  defendants,  as  part  owners,  for  seamen's  wages,  the  question 
arose,  whether  A.  and  B.  being  partners,  and  also  part  owners  of 
a  vessel,  the  admission  of  A.,  as  to  a»subject  of  co-part  ownership, 
but  not  of  co-partnership,  was  binding  on  B.  ?  Aiid  Lord  Mien- 
borough  held  that  it  was  not  (i). 

Where  the  wages  sought  to  be  recovered  do  not  exceed  501., 
they  may  be  recovered  summarily  before  two  justices,  and  in 
Scotland,  also,  before  the  sheriff  (k) :  and  no  suit  or  proceeding  for 
wages  for  an  amount  less  than  501.  will  lie  in  the  admiralty  or 
superior  courts,  unless  the  owner  is  bankrupt  or  insolvent  (Z),,  or 
the  ship,  is  under  arrest,  or  is  sold  under  authority  of  the  court,  or 
unless  such  justices  refer  the  case,  or  neither,  the  owner  nor  master 
is  or  resides  within  twenty  miles  of  the  place  where  the  seaman  is 
discharged  or  put  ashore  (m).  But  this  defence  must  in  an  action 
by  a  seaman  for  wages  be  pleaded  specially  (n).  Where  the  voyage 
or  engagement  is  to  terminate  here,  no  wages  are  recoverable 
abroad,  unless  the  seaman  is  duly  discharged  with  the  -vn-itten 
consent  of  the  master,  or  proves  such  iU-usage  on  his  part,  or  by 
his  atithority,  as  to  warrant  reasonable  apprehension  of  danger  to 
life ;  and  if  the  seaman,  on  his  return,  proves  that  the  master  or 
owner  has  been  guilty  of  any  conduct,  or  default,  which,  but  for 
this  provision,  would  have  entitled  the  seaman  to  sue  for  wages 
before  the  termination  of  the  voyage  or  engagement,  he  will  be 
entitled  to  recover,  in  addition  to  his  wages,  compensation  not 
exceeding  201.  (p). 

The  master  has  the  same  remedy  for  wages  as  an  ordinary 
seaman  (p). 

Seamen's  wages  are  not  liable  to  any  process  of  attachment  or 

ig)  See  note  (e),  supra,  p.  1190.  worth  v.  Palmer,  4  Ex.  267. 

(h)  Johnson  v.  Machielsne,  3  Campb.  (l)  See   The   Princess  Koyal,  2  Eob. 

44.  Adm.  Eep.  373;  The  Great  Northern, 

(i)  Jaqaers  v.  Sinninqs,  1  Stark.  K.  iUd.  509. 

P.  d  eZ  W  Sect.  189. 

(k)  Sect.  188.     Under  the  correspond-  (n)  Johnston  v.  EiUerry,  3  H.  &  C. 

ing  sections  of  7  &  8  Vict.  c.  112,  which  328. 

are  worded  a  little  diflferently,  it  was  (o)  Sect.  190. 

held,  that  the  summary  remedy  thereby  (p)  Sect.  191.    See  also  Gibsonv.  Ingo, 

given  oonld  be   enforced   only  by  the  6  Hare,  112  ;  The  Eepulse,  2  Rob.  Adm. 

"  seaman  himself,  and  not  by  his  personal  Eep.  398J;  Tlie  Milford,  1  Swa.  362. 
representative  after  his  death.   HolUngS' 

F  p  2 
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arrestment;   and  payment  to  the  seaman  will  be  good  notwith- 
standing any  prior  assignment  he  may  have  made  {q). 


HI.  Pilotage  (Part  V.). 

The  general  jurisdiction  of  pilotage  authorities  is  to  he  re- 
tained (r).  The  pilotage  authorities  or  the  Board  of  Trade  may 
arrange  the  limits  or  transfer  the  jurisdiction  (s),  and  may  also 
grant  exemptions  from  compulsory  pilotage  {t).  The  master  or 
mate,  if  examined  and  passed,  is  to  receive  a  pilotage  certificate 
from  the  pilotage  authorities  enabling  him  to  pilot  particular  ships 
within  limits,  which  must  be  within  their  jurisdiction  (u).  This 
certificate  must  be  renewed  annually  (x).  The  Board  may  grant 
certificates  on  the  pilotage  authorities  refusing  to  do  so  (y),  subject 
to  exemption  and  alteration  to  be  made  by  the  authorities.  Com- 
pulsory pilotage  is  to  remain  in  those  districts  in  which  it  existed 
before  the  passing  of  the  act  (z).  Home  trade  passenger  ships  are 
to  employ  qualified  pilots  unless  they  have  certificated  masters  or 
mates  (a).  The  rights,  privileges,  and  remuneration  of  pilots  are 
defined  by  ss.  356 — 365.  An  unqualified  pilot  may  in  some  cases 
take  charge  of  a  ship,  viz.,  when  no  qualified  pilot  has  offered  to 
do  so,  or  when  a  ship  is  in  distress,  or  to  change  the  mooring  of  a 
ship  in  port  (h).  The  persons  liable  to  pay  pilotage  dues  are  the 
owner  or  master,  or  such  consignee  or  agent  thereof  as  have  paid 
or  are  liable  to  pay  any  other  charges  on  account  of  the  ship  in 
either  the  port  of  discharge  or  clearance  outwards,  and  the  amount 
may  be  recovered  summarily  before  two  justices  or  a  stipendiary 
magistrate  (c).  Offences  of  pilots  are  provided  for  by  ss.  365  to 
367.  The  Trinity  House  pilotage  powers  are  regulated  by  ss.  368 — 
387.  No  owner  or  master  of  any  ship  is  answerable  to  any  person 
whatever  for  any  loss  or  damage  occasioned  by  the  fault  or  inca- 
pacity of  any  qualified  pilot  [acting  in  the  charge  of  such  ship 
within  any  district  where  the  employment  of  such  pilot  is  com- 
pulsory (d). 

The  following  ships  when  not  carrying  passengers  are  exempted 
from  compulsory  pilotage  in  the  London  district,  and  in  the  Trinity 
House  outport  districts  :  1.  Ships  employed  in  the  coasting  trade 
of  the  United  Kingdom.  2.  Ships  of  not  more  than  sixty  tons 
burden.    3.  Ships  trading  to  Boulogne,  or  to  any  place  in  Europe 

(?)  Sect.  233.  (2,)  Sect.  342. 

{r)  Sect.  331.  ,  u)  Sect.  353. 

(s)  Sect.  333 ;  25  &  26  Viet.  c.  63,  s.  (a)  Seffl;.  354. 

,.i  a    .  „„  (*)  Sect.  362. 

(t)  Sect.  332  ;  25  &  26  Vict.  c.  63,  s.  (c)  Sect.  363. 

AA  «    *.  o.n  ("^J  Sect.  388.     See  The  Maria,  1  W. 

(u)  Sect.  340.  Rol3.  95. 

(x)  Sect.  341. 
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north  of  Boulogne.  4.  Ships  from  the  Channel  Islands  laden 
with  stone.  5.  Ships  navigating  within  the  limits  of  the  port  to 
which  they  belong.  6.  Ships  passing  through  the  limits  of  any 
pilotage  district  on  their  voyages  between  two  places  both  situate 
outof  such  hmits,  and  not  being  bound  to  any  place  within  such 
limits  nor  anchoring  therein  (e). 

Although  a  vessel  may  be  within  her  own  port  at  the  time  of  a 
collision,  yet  if  she  is  under  the  charge  of  a  pilot  compulsorily 
taken  on  board,  the  shipowner  will  not  be  responsible  for  the 
pilot's  negligence  (/). 


IV.  Of  the  Limitation  of  the  Liability  of  Ship-Owners,  and  of 
their  Liability  for  Repairs,  &c.  {Part  IX.) 

No  owner  or  part  owner  of  any  sea-going  ship  is  liable,  to  any 
extent  whatever,  for  damage  to  the  cargo  by  fire,  if  it  happen 
without  his  actual  fault  or  privity ;  or  for  loss  or  damage  to  gold, 
silver,  diamonds,  watches,  jewels,  or  precious  stones  by  robbery 
or  embezzlement,  unless  the  true  nature  and  value  of  the  articles 
is,  at  the  time  of  shipment,  inserted  in  the  bills  of  lading,  or 
otherwise  declared  in  writing  to  the  master  or  owner  {g). 

The  owners  shall  not  in  cases  where  all  or  any  of  the  following 
events  occur  without  their  actual  fault  or  privity,  i.  e. : — 1.  Loss  of 
life  or  personal  injury  to  any  person  carried  in  such  ship.  2. 
Damage  or  loss  to  goods,  merchandize  or  other  things  on  board. 
3.  Loss  of  life  or  personal  injury,  caused  by  improper  navigation 
of  the  ship,  to  any  person  in  any  other  ship  or  boat.  4.  Loss  or 
damage,  caused  by  improper  navigation  of  the  ship,  to  any  other 
ship  or  boat,  or  to  any  goods,  merchandize  or  things  on  board  any 
other  ship  or  boat ;  be  answerable  in  damages  in  respect  of  loss  of 
life  or  personal  injury  either  alone  or  together  with  loss  or  damage 
to  ships,  goods,  &c.,  to  an  aggregate  amount  exceeding  151.  for  each 
ton  of  their  ship's  tonnage  ;  nor  in' respect  of  loss  or  damage  to  ships, 
goods,  &c.,  whether  there  be  in  addition  loss  of  life  or  personal 
injury  or  not,  to  an  aggregate  exceeding  8^.  a  ton  Qi).  The  liability, 
however,  for  loss  of  life,  personal  injury,  or  loss  of  or  damage  to 

(c)  Sect.  379.     See  also  6  Geo.  IV.  c.  Monwood  v.  Pollock,  1  E.  &  B.   743 

12.5,  s.  59,  for  other  exemptions  from  the  Williams  v.  African  Steam  Ship  Com- 

compulsory  emploj'ment  of  pilots.     See  pany,  1  H.  &  N.  300  ;  Bourne  v.  6atli§\ 

R.  V,  Stanton,   8  E.    &   B.   445  ;   The  11  CI.  &  F.  45  ;  8  Scott,  N.  E.  604 ;  7 

Wesley,  1  Lush.  268  ;  The  Stettin,  31  M.  &  G.  850  ;  Gihbs  y.  Potter,  10  M.  & 

L.  J.  Ad.  208 ;  Tyne  Commissioners  v.  yf.  72. 

General  Steam  Navigation  Company,  L.  (A)  25  &  26  Vict.  c.  63,  s.  54.    The 

E.  2  Ex.  71.  fetilt  of  one  owner  docs  not  deprive  his 

(/)  General  Steam  Navigation  Com-  co-owner  of  his  exemption  from  unlimited 

pany  v.  British  and  Colonial  Steam  Nam-  liability.    The  Spirit  of  the  Ocean,  34  L, 

gaMm  Ccmpany,  L.  R.  3,  Ex.  330.  J.,  Adra.  74. 

(gr)  17  &  18  Vict.  c.  104,  s.  503.     See 
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goods,  will  be  the  same  on  each  distinct  occasion  as  if  no  other 
loss,  injury  or  damage  had  arisen  (i).  The  master's  list  or  the 
duplicate  list  of  passengers  delivered  to  the  customs  officers  imder 
s.  16  of  the  Passenger  Act,  1856  (18  &  19  Vict.  c.  119),  is  suffi- 
cient proof  (in  case  of  a  proceeding  against  the  owner  in  respect 
of  loss  of  life  of  a  passenger)  that  the  person  killed  was  a  passenger 
at  the  time  of  his  death  (Ic). 

In  cases  of  loss  of  life  or  personal  injury,  the  Board  of  Trade  is 
empowered  to  institute  proceedings  before  a  jury,  presided  over  by 
the  sheriff,  in  which  the  damages  are  to  be  assessed  at  dOl.  for 
each  death  or  injury,  subject  to  any  compromise  the  Board  of 
Trade  may  make  (I).  But  any  person  dissatisfied  with  the 
amount  may,  on  repayment  of  the  statutory  damages,  sue  on  his 
own  account,  subject  to  liability  to  pay  costs  to  the  defendant,  as 
between  attorney  and  client,  in  the  event  of  his  failing  to  recover 
double  the  amount  of  the  statutory  damages  (m).  No  action,  how- 
ever, can  be  maintained  for  loss  of  life  or  personal  injury  occa- 
sioned by  an  accident  until  the  Board  of  Trade  inquiry  has  been 
concluded,  or  the  Board  of  Trade  has  refused  to  institute  pro- 
ceedings (n). 

The  captain  of  a  ship  is  the  general  agent  of  the  owner  for  all 
things  rendered  necessary  by  the  maritime  exigencies  of  a  voyage, 
and  he  is  of  necessity  also  the  agent  for  his  owners  to  do  all  which 
must  be  done  promptly  for  the  preservation  of  the  ship  (o).  Bat 
generally  the  ownership  of  the  ship  does  not  render  the  owners 
liable  either  in  contract  or  in  tort  for  the  acts  of  the  master  and 
crew  or  other  persons  in  charge  of  the  vessel,  unless  the  owners 
are  the  employers  of  such  persons.  Proof  of  ownership  is,  how- 
ever, sufficient  primd  facie  evidence  to  prove  that  the  owners  are 
the  employers  (p). 

The  registered  owner  of  a  ship  is  not  liable  for  repairs,  unless 
actually  done  upon  his  credit,  as  "  it  is  perfectly  well  settled  now, 
that  the  liability  to  pay  for  supplies  to  a  ship  depends  on  the  con- 
tract to  pay  for  them,  and  not  on  the  ownership  of  the  ship "  {q). 
The  register  is  primd  facie  but  not  conclusive  evidence  of  owner- 
ship, and  the  real  state  of  the  case  may  be  looked  to  in  order  to 
ascertain  whether  what  appears  to  be  a  legal  title  is  really  so  (r). 
"  The  question  is,  with  whom  was  the  contract  made :  and  that 
depends   on   another   question,  now  very  well  understood,  viz., 

(i)  17  &  18  Viot.  c.  104,  s.  506.  2.5  L.  J.,  Q.  B.  39. 

(k)  25  &  26  Viot.  c.  63,  s.  56.  {p)  Ribbs  v.  Ross,  L.  R.  1,  Q.  B.  643. 

(I)  Ibid.  ss.  507,  508,  509.  See,  however,  Pearson  Y.  Nell,  12  L.  T. 

(to)  lUd.  s.   511.      See    Qlaholm   v.  607. 

BwrTcer,  35  L.  J.,  Ch.  657.  (q)  Judgment  in  Mitcheson  t.  Oliver, 

(n)  lUd.  s.  512.    As  to  the  apportion-  5  B.  &  B.  443. 

ment  of  damages  between  several  claim-  (r)  Myers  v.  Willis,  17  C.  B.  77  ;  18 

ants,  and  against  several  part  owners,  C.  B.  886  ;  Mackenzie  v.  Pooley,  11  Exch. 

&c.,  see  sects.  513,  514,  616.  638. 

(a)  Mitcheson  v.  Oliver,  5  E.  &  B.  443  ; 
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whetter  the  master  was  the  agent  of  the  party  sought  to  be  fixed 
with  liability  in  respect  of  a  contract  made  by  him  "  (s).  So  also, 
the  fact  of  a  man's  being  registered  part  owner  of  a  ship,  does 
not  give  his  co-owner  or  the  broker  authority  to  pledge  his  credit 
for  necessary  repairs  (i).  So  also,  the  fact  of  the  master  being 
registered  as  such,  is  not  sufficient  to  charge  the  registered  owner, 
unless  he  has  sanctioned  the  master's  appearing  to  be  his  master 
acting  for  him,  and  the  work  was  done  on  the  faith  of  the  master 
being  his  master  (u).  In  Jennings  v.  Griffiths  (x),  Lord  Tenter- 
den  held  that  legal  ownership  is  primd  facie  evidence  of  lia- 
bility {y),  which  may  be  rebutted  by  proof  of  the  beneficial 
interest  having  been  parted  with,  an^  of  the  legal  owners  having 
ceased  to  interfere  with  the  management  of  the  ship.  As  where 
A.,  the  managing  owner  of  a  ship,  mortgaged  his  share  to  B.,  who 
procured  the  transfer  to  be  duly  indorsed  on  the  certificate  of 
registry,  but  A.  continued  in  the  management  as  before,  and  gave 
orders  for  repairs  and  stores,  and  B.  did  not  take  possession  or 
interfere  in  the  concerns  of  the  ship  ;  it  was  held,  that  B.  was  not 
liable  for  such  repairs  and  stores  so  ordered  by  A.  (z).  So  where  a 
steam-vessel  was  let  by  charter-party  for  twelve  months,  the  regis- 
tered owners  engaging  to  keep  the  engine  in  repair,  but  the 
charterer  binding  himself  to  do  all  other  repairs,  to  pay  all  wages, 
and  charges  of  navigating,  &c.,  and  to  indemnify  the  owners  against 
all  debts,  costs,  damages,  expenses,  &c.,  incurred  in  respect  of  the 
charter-party  and  emploj'ment  of  the  vessel.  The  owners  were  to 
appoint  the  engineers.  The  charterer,  who  acted  as  captain,  had 
repairs  done  to  the  vessel  by  persons  unacquainted  with  the  con- 
tract :  it  was  held,  that  no  action  lay,  in  respect  of  those  repairs, 
against  the  registered  owners  (a).  So  a  party  who  takes  a  share 
in  a  ship,  under  a  conveyance,  void  for  want  of  conformity  with  the 
provisions  of  the  Kegistry  Acts,  is  not  liable  for  articles  fur- 
nished to  the  ship,  unless  credit  be  given  to  him  individually,  or  he 
holds  himself  out  as  owner  (&). 

The  master  of  a  ship  has  authority  by  law  to  pledge  the  credit 
of  his  owner,  resident  in  England,  not  only  for  necessaries,  but 
also  for  money  advanced  to  the  master  in  an  EngKshport  where 
the  owner  has  no  agent,  if  such  advance  of  money  was  necessary 
for  the  prosecution  of  the  voyage  (c) ;  but  the  case  must  be  one 

(s)  Per  Jemis,  C.  J.,  ibid.  17  C  B.  Jcinsm  were   recognized  in   Curling  v. 

103.  Roiertmn,  8  Scott's  ~S.  E.  12  ;  7  M.  &  G. 

(<)  Brodie  v.  Eoward,  17  C.  B.  109  ;  336.     See  Holmes  v.  Preston,  2  H.  &  N. 

Mackwood  v.  Lyall,  17  C.  B.  124.     See  684.                                   ,     ^  t,       „     „ 

Preston  v.  Samplin,  2  H.  &  N.  363.  [a)  R'.eve  v.  Davis,  1  A.  &  E.  312  ;  3 

(u)  Frost  V.   Oliver,  2  E.  &  B.   301 ;  Nev.  &  M.  873,  recognizing  Briggs  v. 

Miteheson\.  Oliver,  5 'Fj.  fB.  iW.  Wilkinson.                            „.,,„„ 

(x)  1  Ey.  &  M   42.  (6)  Harnngton  v.  Fry,  2  Bmgh.  179. 

iy)  See,  too,  Fletcher  v.  Feid,  and  Cox  (c)  Organ    v.    Brodie,    10  Ex.    449  ; 

V.  Seid,  1  By.  &  M.  199,  202.  Arthur  v.  Barton,  6  M.  &  W.  138,  recog- 

(2)  Briggs  v.  Wilkinson,  7  B.  &  C.  30  ;  nized  in  Weston  v.  Wright,  7  M.  &  W. 

Jennings  v.  Griffiths  and  Briggs  v.  Wil-  396.     See  ante,  p.  969. 
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where  the  necessity  is  pressing,  and  the  master  and  owner  cannot 
comraunicate  without  very  great  prejudice  and  delay  (d) ;  and 
whether  it  was  so  or  not  is  a  question  for  the  jury  (e)  :  but  the 
owner  of  a  ship  is  not  liable  for  money  advanced  to  the  master, 
although  it  has  been  properly  expended  by  the  master  for  the  pur- 
pose of  the  ship,  unless  the  money  was  borrowed  by  the  master 
expressly  for  that  purpose  (/).  And  where  money  is  lent  and 
goods  supplied  to  the  master  at  a  foreign  port,  the  onus  is  on  the 
plaintiff  to  prove  that  they  were  necessaries  (g). 

The  tenth  part  of  the  Merchant  Shipping  Act,  1854  (ss. 
517  to  543),  regulates  the  legal  procedure.  Any  document  re- 
quired by  the  act  to  be  executed  in  the  presence  of  or  to  be 
attested  by  any  witness,  may  be  proved  by  the  evidence  of  any 
person  who  is  able  to  bear  witness  to  the  requisite  facts  with- 
out calling  the  attesting  witness  (h).  The  judge  of  any  court 
of  record,  or  of  the  Court  of  Admiralty,  may,  where  damage  has 
been  caused  by  a  foreign  ship,  detain  it,  when  found  within  three 
miles  of  the  coasts  of  the  United  Kingdom,  until  security  has  been 
given  to  abide  the  event  of  any  legal  proceedings  (i).  In  certain 
cases  a  commissioned  officer  of  the  army  or  navy  may  detain  the 
ship  whilst  the  application  is  made  to  a  judge  (Jc).  The  person 
giving  security  is  to  be  made  the  defendant  (I). 

This  act  was  amended  by  "  The  Merchant  Shipping  Act  Amend- 
ment Act,  1855  "  (18  &  19  Vict.  c.  91),  and  these  acts  were  further 
amended  by  "The  Merchant  Shipping  Act  Amendment  Act,  1862" 
^25  &  26  Vict.  c.  63).  Some  of  these  amendments  have  been 
already  noticed.  Amongst  others  there  is  a  very  important  altera- 
tion made  in  the  enactments  under  the  heading  of  "  Safety"  (part  IV. 
of  The  Merchant  Shipping  Act) ;  sections  295  to  299,  both  inclusive, 
of  the  act  of  1854,  are  repealed  by  the  act  of  1862,  and  in  heu 
thereof  there  is  an  enactment  of  regulations  concerning  lights,  fog 
signals,  and  sailing  rules,  which  the  Board  of  Trade  and  the  Board 
of  Admiralty  have  power  to  alter  or  add  to  (m).  All  owners  and 
masters  are  bound  to  obey  them  (n),  and  if  collision  ensue  from 
breach  of  these  regulations  the  ship  committing  such  breach  is, 
primd  facvs,  to  be  deemed  in  fault  (o). 

(d)  Per  Patteson,  J.,  in  Johns  v.  (i)  Sect.  527. 
Simons,  2  Q.  B.  425 ;  but  see  Edwards  (h)  Sect.  628. 
V.  Havill,  14  C.  B.  107.  (I)  Sect.  629. 

(e)  AHhwr  v.  Barton,  6  Mi  &  W.  138.  (m)  26  &  26  Vict.  c.  63.  s.  25. 
(/)  Thacker  v.  Moates,  1  M.  &  Rob.  \n)  Sect.  26. 

79  ;  Seldon  v.  Campbell,  6  Ex.  886.  (o)  Sect.  29.     Section  28  means  the 

(g)  Mackintosh  v.  Mitcheson,  4  Exch.  same  ;  see  Grill  v.  General  Iron  Screw 

176.  Collier  Compcmy,  L.  R.  1,  C.  P.  611. 
(h)  Sect.  526. 


1197 


CHAPTER  XXXVI. 
SLANDER. 

I.  Scandalum  Magnatum       ....  .  1197 

II.  Of  the  Action  for  Slander,  andin  what  Cases  it  may 

be  maintained 1198 

III.  Of  the  Declaration,  and  herein  of  the  Nature  and 

Office  of  the  Innuendo 1208 

IV.  Of  the  Pleadings 1212 

Evidence  .........   1214 

Costs 1216 


I.  Scandalum  Magnatum. 


Slander  spoken  and  published  of  a  peer  is  termed  scandalum 
vnagnatum.  The  S  Edw.  I.  Westm.  1,  c.  34,  commands,  "  That 
none  be  so  hardy  to  tell  or  publish  any  false  news  or  tales,  whereby 
discord,  or  occasion  of  discord,  or  slander,  may  grow  between  the 
king  and  his  people,  or  the  great  men  of  the  realm  ;  and  he  that 
doth  so,  shall  be  taken  and  kept  in  prison,  until  he  hath  'brought 
him  into  the  court  which  was  the  first  author  of  the  tale "  (a). 
And  by  Ric.  II.  c.  5,  "  None  shall  devise  or  speak  false  news,  lies, 
or  other  such  false  things  of  the  prelates,  dukes,  earls,  barons,  and 
other  noble  and  great  men  of  the  realm,  and  of  the  chancellor, 
treasurer,  clerk  of  the  privy  seal,  steward  of  the  king's  house,  jus- 
tices of  the  one  bench  or  the  other,  and  other  great  officers  of  the 
realm ;  and  he  that  doth,  shall  incur  the  pain  of  the  stat.  Westm. 
1,  c.  34"  And  by  12  Ric.  II.  c.  11,  "When  any  such  [person,  as 
is  described  in  the  foregoing  statutes]  is  taken  and  imprisoned, 
and  cannot  find  him  by  whom  the  speech  be  moved,  he  may 
be  punished  by  the  advice  of  the  council,  notwithstanding  the 
statute  of  Westm.  1,  c.  34,  and  2  Ric.  II.  c.  5."  The  foregoing 
statutes  do  not  expressly  give  an  action;  yet  it  has  been  held, 
that  the  party  injured  may  maintain  an  action  on  the  2  Ric.  II. 
c.  5,  upon  the  principle  of  law,  that  an  action  lies  on  a  statute, 
which  prohibits  the  doing  an  act  to  the  prejudice  of  another  (b). 
Though  the  dignity  of  viscount  was  not  created  at  the  time  when 

(o)  See  Sir  Edw.  Coke's  exposition  of         {b)  2  Inst.  118  ;  10  Eep.  75,  b. 
this  statute,  2  Inst,  225. 
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this  statute  was  made ;  yet  it  has  been  held,  that  such  dignity  is 
within  the  statute  (c) ;  and  a  peer  of  Scotland,  since  the  union,  may 
also  take  advantage  of  the  statute  (d ).  The  form  of  declaration 
is,  tarn  pro  dornvno  rege  quam  pro  seipso,  concluding  contra  for- 
mam  statuti  (e).  The  2  Eic.  II.  c.  5,  is  a  general  law  (/),  and  con- 
sequently need  not  be  pleaded  (g) ;  but  if  the  party  undertook  to 
recite  it,  and  failed  in  a  material  part,  it  would  have  been  fatal  Qi). 
It  must  appear  on  the  face  of  the  declaration,  that  the  party  injured 
was  unus  magnatum  at  the  time  when  the  words  were  spoken  (i). 
Special  bail  was  not  required  in  this  action  (j),  and  the  venue  could 
not  be  changed  upon  the  common  affidavit  (k).  Neither  could  a 
writ  of  error  be  brought  upon  it  in  the  Exchequer  chamber  ;  for  it 
has  been  held,  that  this  action  is  not  an  action  on  the  case  within 
the  meaning  of  the  27  Eliz.  c.  8,  which  gives  the  writ  of  error 
in  the  Exchequer  chamber  in  certain  actions  (T).  There  is  a  dictum 
in  2  Show.  506,  that  in  a  scand.  mag.  the  plaintiff  obtaining  a 
verdict,  will  not  be  entitled  to  costs.  It  has  been  held,  that  certain 
words  are  actionable  in  the  case  of  a  peer,  which  would  not  have 
been  deemed  so  in  the  case  of  a  common  person ;  as  in  Lord 
Townshend  v.  Hughes,  where  the  defendant  said  of  the  plaintiff, 
"  he  is  an  unworthy  man,  and  acts  against  law  and  reason  "  (m). 


II.  Of  the  Action  for  Slander,  and  in  what  Cases  it  may  he 
maintained  (n). 

In  former  times,  the  action  for  slander  was  very  rare ;  the  first 
action  fcft-  words  to  be  found  in  the  books  was  in  the  30th  year  of 
Edw.  III.  Lib.  Ass.  fo.  177,  pi.  19  ;  and  from  that  time  to  the  reign 
of  Queen  Elizabeth,  these  actions  were  few  in  number,  and  not 
brought  on  frivolous  causes ;  during  the  reigns  of  Queen  EHzabeth 
and  King  James,  they  begsm  to  increase,  and  in  modem  times  the 
action  has  been  more  frequent.  Actions  for  words  should  not 
be  brought  upon  slight  and  trivial  occasions ;  and  where  the  words 

(c)  Vise.  Say  and  Scale  v.  Stephem,  (g)  Lord  Shaftesbury  T.  Lord  Sighy, 
Cro.  Car.  135.  2  Mod.  98. 

(d)  Vise.  FalUand  v.  Phipps,  Corny ns'  {h)  4  Eep.  12,  b.  ;  for  instances  of  mis- 
R.  439.  _  Some  of  the  old  precedents  state  recital,  what  fatal,  and  what  not,  see  1 
the  plaintiff  to  have  vocem  et  locum  in  Com.  Dig.  188,  (B.)  3. 
parliamento.     See  Vid.  Entr.  74  ;  and  (i)  Adm.  Cro.  Jac.  136. 

Bohun,  319,  320  :  but  these  words  are  (/)  12  Mod.  420 ;  2  Mod.  215,  S.  P. 

unnecessary,  and  they  are  omitted  in  two  {k)  Duke  of  Norfolk  v.  Alderton,  Carth. 

precedents  in  Heme,  200,  201.    Vid.  61,  400  ;  Duke  of  Richmond  v.  Cosielow,  11 

fi3-  ^  ,^  ^  Mod.  234  ;  2  Salk.  668 ;  1  Lev.  56 ;  1 

(e)  Vid.  Entr.  74.     An  action  upon  a  Bac.  Abr.  36. 

statute  which  prohibits  a  thing,  but  does  (I)  Lord  Say  amd  Scale  v.  Stephens, 

not  give  any  penalty,  must  be  brought  Cro.  Car.  142;  Ley,  82,  S.  0. ;  Sir  W. 

tam  pro  rege  quam  pro  seipso,  because  in  Jones,  194,  S.  0. 
such  case  the  king  is  to  have  a  iine.  (m)  1  Mod.  232 ;  2  Mod.  150,  S.  C. 

WaUrhouse   v.   Pawde,    Cro.   Jac.  134.  (n)  The  jurisdiction  of  the  ecolesias- 

Bee  the  precedents  cited  in  n.  (d)  supra.  tical  courts  in  actions  for  defamation  was 

(/)  Doct.  Plac.  339  ;  4  Eep.  13,  a.  abolished  by  18  &  19  Vict.  c.  41. 
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are  merely  words  of  heat,  anger,  or  passion,  spoken  suddenly  or 
without  deliberation,  such  actions  should  be  discountenanced ;  at 
the  same  time  it  has  been  truly  said  by  Wray,  C.  J.,  that  unless 
the  party  injured  by  false  and  malicious  scandal  had  a  remedy 
at  law,  it  would  be  a  verbis  ad  verbera,  and  the  consequences 
might  be  fatal. 

It  would  exceed  the  limits  prescribed  to  this  work  to  enumerate 
with  particularity  all  the  cases  which  have  been  adjudged  as  to 
what  words  are  actionable  and  what  are  not  so.  It  may  be  suffi- 
cient for  the  present  purpose  to  observe,  that  an  action  on  the  case 
lies  against  any  person  for  falsely  and  maliciously  speaking  and 
publishing  of  another,  w^ords  which  (a|)  charge  him  with  any  crime, 
for  the  commission  of  which  the  offender  is  punishable  by  common 
or  statute  law  (p), — as  treason  (q),  murder  (r),  larceny  (s),  perjury  (<), 
keeping  a  bawdy-house  (u),  or  with  having  any  contagious  disorder, 
the  imputation  of  which  may  exclude  him  from  society ;  as  leprosy  (a;), 
plague,  French  pox  (y),  &c.  But  charging  a  person  with  having  had 
a  contagious  disorder,  is  not  actionable ;  for  unless  the  words  spoken 
impute  a  continuance  of  the  disorder  at  the  time  of  speaking  them, 
the  ground  of  the  action  fails ;  for  such  a  charge  cannot  produce 
the  effect  which  makes  it  the  subject  of  an  action,  namely,  his 
being  avoided  by  society  (0).  There  are  two  sorts  of  malice  : 
one  denoting  an  act  that  has  been  done  from  ill-will  towards 
an  individual,  or  from  some  improper  motive,  and  which  is  called 
express  malice  or  malice  in  fact,  and  the  existence  of  such  ill 
will  or  improper  motive  must  be  proved ;  the  other  denoting 
a  wrongful  act  that  has  been  intentionally  done,  without  just 
cause  or  excuse ;  and  this  is  called  malice,  or  malice  in  law,  the  law 
inferring  that  the  natural  consequences  of  the  act  were  intended. 
In  ordinary  actions  for  slander,  malice  in  law  may  be  inferred  from 
the  publishing  the  slanderous  matter,  the  act  itself  being  wrong  and 
intentional,  and  without  just  cause  or  excuse ;  but  in  actions  for 

(0)  "The  words  must  contain  an  ex-  common  law  or  statute;  for  ohai-gmg  a 

press  imputation  of  some  crime,  &c.,  and  man  with  an  offence  exammable  only  m 

the  charge  upon  the  person  spoken  of  the  spiritual  court,  unless  special  damage 

must  he  precise."     Per  de  Gretj,  C.  J.,  in  ensues,  is  not  actionable.    Parrcay.  Car- 

Onslow  vT  Some,  3  Wils.  187.    "  Words  penter,  Cro.  Eliz.  502 ;  Graves  v.  Blcmcliet, 

to  he  actionable  must  he  unequiYOoally  Salk.  696.         .„  ,    .    tt    j   ono     n 

so.    Imputing  to  a  person  an  evil  incUna-  (?)  Lewis  v.  IMeHs,  Hard.  203  ;  Lorn, 

tion,  which  is  not  carried  into  effect,  is  Dig.  Action  on  the  Case  for  Defamation 

not  actionable."  PerEllenborougA,C.S.,  (D),  1.  ^  „    ,,      _„     ,    , 

in  JIarrison  v.  Stratton,  4  Esp.  N.  P.  C.  (r)  1  EoU.  Ahr.  72,  pi.  4. 

218.    So  words  implying  mere  suspicion.  (s)  Aleyn,  31. 

Tozer  v.   Mashford,  6   lEx.  539.      The  («)  1  EpU.  Ahr.  39  1.  25 

charging  another  with  a  crime  of  which  («)  1  EoU.  Abr.  44,  1.  15. 

he  cannot  by  any  possibility  be  guilty,  as  W  ^^V^^  y-  P%'^^'  Ci'"-  Jf"' 1^*- 

kiUing  a  person  who  is  then  living,  has  {y)  1  KoU.  Abr.  66,  1  38  ;  fioodworth 

been  held  not  to  be  actionable,  because  v.  dray,  8  Scott's  N.  R.  9 ;  7  M.  &  G. 

the  plaintiff  cannot  be  in  any  jeopardy  334.             ,  r      ,    t      ■      n     7  j 

■from  such  a  charge.    Snag  v.  Gee,  i  Ti.ei^.  {^Pf  Ashursf,   J,  ^J^  Oarslake  v. 

Ig  „                   8             »  Mapledoram,  2  T.   E.  475 ;    Taylor  v. 

(p)  Finch,  B.  3,  C.  2.     That  is,  by  Hall,  2  Str.  1189,  S.  P. 
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slander,  prvmd  facie  excusable  on  account  of  the  cause  of  pubKsh- 
ing  the  slanderous  matter,  malice  in  fact  must  be  proved  (a). 
Where  the  defendant,  in  the  presence  of  a  third  person,  not  an 
officer  of  justice,  charged  the  plaintiff  with  having  stolen  his  pro- 
perty, and  afterwards  repeated  the  charge  to  another  person,  also, 
not  an  officer  of  justice,  who  was  called  in  to  search  the  plaintiff 
with  the  consent  of  the  latter ;  it  was  held,  that  the  charge  was 
privileged  if  the  defendant  believed  in  its  truth,  acted  bond 
fide,  and  did  not  make  the  charge  before  more  persons,  or  in 
stronger  language  than  was  necessary ;  and  that  it  was  a  question 
for  the  jury  and  not  the  judge,  whether  the  facts  brought  the  case 
within  this  rule  (b).  The  case  appears,  however,  to  have  been  over- 
ruled as  to  the  last  point  (c).  So  in  an  action  for  slander,  in  giving  a 
character  of  a  servant,  although  the  occasion  prima  facie  justifies 
the  communication  of  matter  which  would  otherwise  be  actionable, 
yet,  if  at  the  close  of  the  plaintiff's  case  there  is  any  evidence  which 
would  warrant  the  jury  in  inferring  actual  or  express  malice,  the 
judge  cannot  withdraw  the  case  from  them,  but  must  leave  it  to 
them  to  say  whether  the  defendant  spoke  the  words  under  the  in- 
fluence of  a  sinister  motive  or  not  (d).  A.  having  accused  B.  of 
stealing,  a  friend  of  the  latter,  to  whom  she  had  mentioned  the 
fact  called  at  A.'s  shop  and  asked  him  if  he  had  accused  B.  of  steal- 
ing; to  which  A.  answered,  "Yes;  and  I  believe  it  to  be  true,"  This 
was  held  not  to  be  a  privileged  communication  (e). 

In  order  to  sustain  this  action,  it  is  essentially  necessary  that  the 
words  should  contain  an  express  imputation  of  some  crirnie  liable 
to  punishment,  some  capital  offence,  or  other  vnfamous  crime  or 
misdemeanour.  An  imputation  of  the  mere  defect  or  want  of  moral 
virtue,  moral  duties,  or  obligations,  is  not  sufficient  (/).  To  call  a 
man  a  swindler  is  not  actionable  (g).  So  to  say  to  a  woman,  "you 
are  living  by  imposture ;  you  used  to  walk  St.  Paul's  Churchyard 
for  a  living,"  intending  to  impute  that  she  was  a  swindler  and 
prostitute  (h).  The  Court  of  Exchequer,  in  a  recent  case,  were 
equally  divided  as  to  whether  it  was  actionable  to  call  a  man  a 
"  blackleg,"  two  judges  considering  it  would  be  so,  if  the  persons 
who  hear  it  understand  it  to  impute  an  indictable  offence  (i).  So 
to  call  a  man  a  thief  is  not  actionable,  unless  it  be  intended  to  im- 
pute felony  to  him.     Hence,  where  that  expression  is  accompanied 

(a)  Bmmge  v.   Prosser,  4  B.  &  C.  (d)  Jackson  v.  Sopperton,  16  CB.CS. 

247.  S.)  829. 

(5)  Padmore  v.  Lawrence,  11  A.  &  E.  (e)  Force  v.  Warren,  15  C.  B.  (N.  S.) 

380  ;  3  P.  &  D.  209,  recognizing  Toogood  806. 

V.  Spyring,  1  C.  M.  &  E.  181  ;  4  Tvrw.  (/)  Per   de    Grey,   0.   J.,   delivering 

582.   See  Kine  v.  Sewell,  3  M.  &  "W.  297  ;  judgment  in  Onslow  v.  Eome,  3  Wils. 

Martin  v.  Strong,  5  A.  &  E.  535.    On  the  187,  recognized  by  Lawrence,  J.,  in  EoU 

subject  of  privileged  communications,  see  v.  Scholefield,  6  T.  E.  695. 

post,  p.  1211,  and  anU,  p.  986.  (g)  Samle  v.  Jardine,  2  H.  Bl.  631. 

(c)  Somerville  v.  Hcmhims,  10  C.  B.  (A)  Wilhy  v.  Elston,  8  C.  B.  142. 

583  ;  ToA/lor  v.  BcmUns,  16  Q.  B.  308 ;  (i)  Bomett  v.  Allen,  3  H.  &  N.  376  ; 

Cooke  V.  Wildes,  5  E.  &  B.  328,  1  F.  &  F  125 
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with  other  words,  which  clearly  denote  that  the  speaker  did  not 
intend  to  impute  felony  to  the  party  charged,  no  action  can  be 
maintained.  No  action  lies  for  these  words  :— "  I  will  take  him  to 
Bow  Street  on  a  charge  of  forgery  "  (j).  In  an  action  for  words, 
the  words  proved  were,—"  He  is  a  thief,  for  he  has  stolen  my  beer." 
It  appeared  in  evidence,  that  the  defendant  was  a  brewer,  and  that 
the  plaintifif  had  lived  with  him  as  servant :  in  the  course  of  which 
sei-vicehe  had  sold  beer  to  different  customers  of  the  defendant, 
and  received  money  for  the  same,  which  he  had  not  duly  accounted 
for.  Lord  Kenyan,  C.  J.,  directed  the  jury  to  consider  whether 
these  words  were  spoken  in  reference  to  the  money  received,  and 
unaccounted_  for  by  the  plaintifi',  or  whether  the  defendant  meant 
that  the  plaintiff  had  actually  stolen  beer ;  for  if  they  referred  to 
the  money  not  accounted  for,  that  being  a  mere  breach  of  contract, 
so  far  explained  the  word  "  thief,"  as  to  make  it  not  actionable. 
As,  if  a  man  says  to  another,  ",You  are  a  thief,  for  you  stole  my 
tree,"  it  is  not  actionable  (k),  for  it  shows  he  had  a  trespass,  and 
not  a  felony,  in  his  contemplation.     Verdict  for  defendant  (T). 

The  rule  which  at  one  time  prevailed,  that  words  are  to  be  under- 
stood in  mitiori  sensu,  has  been  long  ago  superseded,  and  words 
are  now  construed  by  courts,  as  they  always  ought  to  have  been,  in 
the  plain  and  popular  sense  in  which  the  rest  of  the  world  natu- 
rally understand  them  (m).  And  where  the  words  are  susceptible 
of  a  harmless  and  an  injurious  meaning,  they  may  be  pointed  to 
the  latter  by  innuendo^('?2,).  In  an  action  for  words,  it  was  stated  in 
the  declaration  that  the  plaintiff  had  lived  among  the  neighbours 
with  credit  and  reputation,  and  without  being  suspected  of  felony, 
and  that  the  defendant,  in  order  to  charge  him  with  the  crime 
of  felony,  falsely  and  maliciously  spoke  of  the  plaintiff  these  false, 
malicious,  and  scandalous  words,  viz.,  "that  the  plaintiff  was  in 
Winchester  gaol,  and  was  tried  for  his  life,  and  would  have  been 
hanged,  if  it  had  not  been  for  Abraham  Legat,  for  breaking  farmer 
Atkin's  granary  and  stealing  his  sacks."  Plea,  Not  Guilty.  After 
verdict  for  plaintiff;  it  was  moved,  in  arrest  of  judgment,  that  the 
words  did  not  import  any  guilt  in  the  plaintiff,  being  only  a  narra- 
tive of  what  passed  on  the  trial,  and  rather  tended  to  show  the 
IDlaintiff  was  cleared  by  the  evidence  of  Legat,  than  that  he  was 
f  guilty  of  any  crime  for  which  he  deserved  to  be  hanged.  But  per 
Lord  Hardwiclce,  C.  J.,  "  The  construction  now  made  upon  actions  for 
words  is  very  different  from  what  it  was  formerly.  Judges,  anciently, 
to  discourage  little  frivolous  actions,  used  their  utmost  endeavour 
to  explain  away  the  most  opprobrious  words ;  but  this  was  certainly 
wrong ;  and  as  the  character  and  reputation  of  mankind  is  under 

U)  Earrison   v.   King   (in   error),   7  also  Thompson  v.  Bernard,  1  Campb.  48, 

Taunt.  431 ;  post,  p.  1211.  to  the  same  effect.               „  i,    ^  „, 

(h)  Cro.  Jao.  114 ;  Bull.  N.  P.  5.  (m)  Soterts  v.  Camden,  9  East,  96. 

il)  CJiristie  V.  Cowell,  Peake,  4.    See  (»)  Griffitl^  v.  Lewts,  8  Q.  B.  841. 
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the  protection  of  the  law,  as  well  as  their  estates,  we  ought  to  do 
equal  justice  to  both  and  take  care  that  neither  the  one  nor  the  other 
are  injured.  The  question  then  is,  whether  the  words  spoken  do 
import  any  slander  or  reproach,  for  which  an  action  lies.  To  say  a 
man  has  been  in  gaol  and  tried  for  his  life,  is  certainly  scandalous : 
and  that  he  would  have  been  hanged  but  for  such  a  one,  does 
naturally  import,  that  he  was  saved  by  some  indirect  means.  (And 
he  cited  the  case  of  Halley  v.  Stanton,  Cro.  Car.  268,  as  a  very- 
strong  authority  in  point.)  As  to  the  second  question,  whether  the 
plaintiff  ought  not  to  have  averred,  that  he  was  not  in  gaol,  &c.  ? 
it  was  anciently  held  that  such  averments  were  necessary  :  but  in 
later  times,  it  has  been  held,  that  the  alleging  the  words  to  have 
been  spoken  falsely,  amounted  to  such  an  averment ;  and,  if  so,  the 
court  must  now  take  it,  that  all  the  imputation  cast  on  the  plain- 
tiff was  false.  If  the  words  had  been  true,  the  defendant  should 
have  pleaded  that  specially  (o).  Sq  where  the  defendant  said  of  the 
plaintiff,  that  "  he  was  under  a  charge  of  a  prosecution  for  perjury, 
and  that  G.  W.,  an  attorney,  had  the  attorney-general's  directions 
to  prosecute  the  plaintiff  for  perjury ; "  the  defendant  pleaded 
Not  Guilty.  After  verdict  for  plaintiff;  it  was  objected,  in  arrest 
of  judgment,  that  the  words  were  not  actionable,  as  not  conveying 
any  opinion  of  the  speaker  upon  the  truth  of  the  charge.  But  the 
court  overruled  the  objection  ;  Lord  Ellenborough,  C.  J.j  (who  de- 
livered judgment),  observing,  that  the  words  must  mean,  that  the 
plaintiff  was  ordered  by  the  attorney-general  to  be  prosecuted, 
either  for  a  perjury  which  he  had  committed,  or  which  he  had  not 
committed,  or  which  he  was  supposed  only  to  have  committed.  In 
the  first  sense,  they  were  clearly  actionable.  In  the  second,  they 
could  not  possibly  be  understood  consistently  with  the  context. 
And  if  the  defendant  had  used  the  words  in  the  last  sense,  the  jury 
might  have  acquitted  him  according  to  the  doctrine  in  the  case  of 
Oldham  v.  Peake,  both  in  the  Court  of  Common  Pleas  (p),  and  in  this 
court  (g).  And  certainly,  if  the  sense  of  the  defendant,  in  speaking 
these  words,  had  varied  from  that  ascribed  to  them  by  the  plaintiff, 
he  might  by  specially  pleading  have  shown  them  not  actionable,  had 
he  not  chosen  to  have  rested  the  defence  merely  on  the  general  issue. 
It  appeared,  therefore,  that  these  words  must  fairly  be  understood 
in  the  first  of  these  three  senses ;  namely,  that  he  was  ordered  to 
be  prosecuted  for  a  perjury,  which  he  had  cormnitted:  and  so  under- 
stood, they  were  unquestionably  actionable  (r).  There  are  in  the 
books  various  authorities  to  show,  that  the  understanding  of  the 
hearers  is  the  rule  to  go  by.  In  a  MS.  case,  1  Viner,  507,  it  is  laid 
down  that  the  question  is  only  what  is  understood  by  the  hearers. 
In  Fleetwood  v.  Curly,  Hob.  268,  Lord  Hobart  says,  the  slander 

(o)  Oa/rpmter  v.  Ta/rrmt,  M.  T.,  10  Roberts  v.  Oamden,  9  East,  97. 
Geo.  II.,  B.  E.,  MSS.,  Ca.  Temp.  Hardw.  (p)  2  Bl.  961,  962. 

839  ;  cited  by  Lord  EUenborough,  C.  J.,  {q)  Cowp.  278. 

delivering  the  opinion  of  the  court  in  (?•)  Moierts  v.  Camden,  9  East,  93. 
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and  damage  consist  in  the  apprehension  of  the  hearers  ;  and  in 
Gilbert's  Oases  in  Law  and  Equity,  117,  the  rule  laid  down  is,  that 
the  words  shall  be  taken  in  the  sense  in  which  the  hearers  under- 
stood them  (s).  This  rule,  however,  has  been  somewhat  modified 
by  more  recent  cases,  and  it  may  be  taken,  that  in  action  for  words 
spoken  or  written,  the  ordinaiy  sense  of  those  words  in  which  they 
may  fairly  be  understood  by  bystanders  not  acquainted  with  the 
matter  to  which  they  relate  (t)  is  to  be  taken  as  the  meaning  of  the 
speaker  or  writer,  unless  something  be  shown  to  have  taken  place, 
which  may  give  a  peculiar  character  to  the  expressions  used.  And 
in  the  absence  of  such  evidence,  a  witness  cannot  be  asked  what  he 
understood  by  the  words  ;  the  proper ^ourse  is  to  lay  the  founda- 
tion by  giving  such  evidence,  and  then  the  question  becomes  ad-r 
missible  (u). 

In  addition  to  the  preceding  instances,  it  may  be  observed,  that 
it  is  actionable,  falsely  and  maliciously  to  speak  and  publish  of 
another,  words  which  tend  to  disinherit  him  (v),  or  to  deprive  him 
of  his  estate  (x),  or  which  slander  him  in  his  office  (y),  profession  (z), 
or  trade  (a) ;  e.  g.  in  speaking  of  a  justice  of  the  peace  in  the 
execution  of  his  office,  to  say  that  "He  is  a  rascal,  a  villain,  and 
a  liar,"  is  actionable ;  for  the  words  import  a  charge  of  acting  cor- 
ruptly and  partially  (6).  Words  imputing  drunkenness  to  a  certifi- 
cated master  mariner  whilst  in  command  of  a  vessel  at  sea,  are 
actionable  (c).  Saying  of  a  churchwarden,  "  He  is  a  cheat,  and 
cheated  the  parish  of  4Z.,  and  notwithstanding  I  have  given  him  a 
receipt  upon  his  bill  of  Ql.  Is.  expended,  it  was  a  false  thing,  and  I 
never  received  more  than  Bl.  of  the  9?.  Is."  {d).  But  words  imput- 
ing to  a  churchwarden  that  he  stole  the  parish  bell-ropes  are  not 
actionable ;  the  possession  of  the  bell-ropes  being  in  him  (e).  Words 
of  an  innkeeper,  imputing  insolvency,  were  held  to  be  actionable  ; 
although,  at  the  time  they  were  spoken,  an  innkeeper  was  not  sub- 
ject to  the  bankrupt  laws.  For  slander  of  this  kind  an  action  may 
be  brought  before  any  injury  has  been  sustained,  in  consequence  of 
the  words  having  been  spoken.  From  the  nature  of  the  words,  the 
law  implies  the  injury ;  hence  such  words  are  said  to  be  actionable 
in  themselves  (/). 

(s)  See  also  Read  v.  Amhridge,  6  C.  &  (b)  Aston  v.  Blagrave,  Str.  617 ;  Lord 

P.  308.  Raym.  1369. 

{t)  BanMnsm  v.  Bilhy,  16  M.  ftW.  (c)  Irwin  v.  Bramdwood,  2  H.  &  0. 

442  ;  2  C.  &  K.  440.  960. 

(w)  Daines  v.    Sartlcy,  3    Ex.   201.  {d)  Phillips  v.  Harrison,  C.  B.,  Hil. 

Sea  also   Tlie   Duke   of   Brunswick   v.  Geo.  11.,  on  motion  in  arrest  of  ,judg- 

jffarmer,  3  C.  &  K.  10.  ment,  Lord  King's  MSS.,  p.  44. 

{v)  1  Eoll.  Abr.  37,  1.  27.  («)  Jackson  v.  Adavis,  2  B.  N.  C.  402 ; 

(a)  Bois  v.  Bois,  1  Lev.  134.  2  So.  599. 

(v)  How  V.  PHnn,  Salt  694  :  Lord  (/)  Whithngton  v.  Gladwm,  5  B.  &  q. 

Eaym.  812.  180.    See  Bromi  v.  Smith,  13  C.  B.  596 ; 

(x)  Hardviiehv.  Chandler,  Str.  1138.  Griffiths  v.  Lewis,  7  Q.  B.  61 ;  Bolin  v. 

la)  Upsheer  v.   Betts,  Cro.   Jao.  578,  Steward,  14  G.  B.  595 ;  23  L.  J.,  0.  P. 

579 ;  Jones  v.  Littler,  7  M.  &  W.  423.  148  ;  Alfred  r.  Fwrlow,  8  Q.  B.  864. 
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To  maintain  an  action  for  slander  of  title,  there  must  be  actual 
malice  (g).  Hence,  where  a  person,  thinking  he  had  a  right  to 
recover  possession  of  a  term  for  some  misconduct  of  his  tenant,  and 
hearing  that  the  term  was  to  be  sold,  went  to  the  auction  and  said, 
the  vendor  could  not  make  a  title ;  it  was  held,  that  an  action 
could  not  be  maintained  there  being  no  proof  of  malice  (h).  So 
the  attorney  of  a  party  claiming  title  to  premises  put  up  for  sale, 
is  not  liable,  to  an  action  for  slander  of  title,  if  he,  hovdfide,  though 
without  authority,  makes  such  objections  to  the  seller's  title,  as  his 
principal  would  have  been  authorized  in  making  (i).  In  actions 
of  this  sort,  the  true  question  for  the  jury  is,  whether  the  words 
are  false  and  malicious,  and  whether  the  special  damage  arose 
therefrom  (k).  Malice  and  special  damage  must  be  alleged  and 
proved  (Q. 

In  Harwood  v.  Sir  J.  Astley  (m),  it  was  contended,  that  an 
action  could  not  be  maintained,  because  the  words,  which  charged 
the  plaintiff  (below)  with  having  murdered  his  father,  were  alleged 
to  have  been  spoken  of  the  plaintiff,  (below),  as  a  candidate  to  serve 
in  parliament ;  but  it  was  held,  that  the  words  being  actionable  in 
themselves,  it  is  quite  immaterial  whether  they  were  spoken  of  the 
plaintiff  as  candidate  or  not  (n).  If  the  plaintiff  has  sustained 
any  special  damage,  in.  consequence  of  words  actionable  in  them- 
selves having  been  spoken,  and  seeks  to  recover  a  compensation 
for  it,  such  special  damage  must  be  stated  in  the  declaration,  with 
as  much  certainty  as  the  subject-matter  is  capable  of  in  order  that 
the  defendant  may  be  sufficiently  apprised  "  of  the  nature  of  the 
case  which  is  intended  to  be  proved  against  him,  and  consequently 
be  prepared  to  meet  it  (o).  Where  the  words  charged  the  plaintiff, 
a  horse-dealer,  "  with  privately  stealing  certain  horses  sold  by  him," 
and  consequently  were  actionable ;  after  proving  the  words,  the 
plaintiff's  counsel  applied  to  be  admitted  to  give  general  evidence 
of  loss  of  customers,  but  was  denied  {p).  In  a  very  recent 
case,  however,  it  has  been  held,  that  in  an  action  for  slander  of  the 
plaintiff,  in  his  business  of  an  innkeeper,  it  is  sufficient  to  allege 
and  prove  as  special  damage,  a  general  loss  of  custom,  without 

{g)  Pitt  V.  Donovan,  1  M.  &  S.  639  ;  his  office,   or  -when  spoken  of  persons 

Pater  v.  Baker,  3  C.  B.  855  ;  Eargrave  touching   their    respective   professions, 

V.  Le  Breton,  i  Burr.  2422.     See  Bignell  trades  and  business,  and  do  or  may  pro- 

V.  Buzzard,  3  H.  &  N.  217.  bably  lead  to  their  damage."    Per  da 

(h)  Smith  V.  Spooner,  3  Taunt.  246.  Grey,  C.  J.,  in  Onslow  v.  Home,  3  Wils. 

(i)  Watson  v.  Reynolds,  M.  &  Malk.  1.  186. 

(A)  Brook  r.  Mawl,  4  Ex.  521.      See  (o)  Oeare  v.  BritUm,  Bull.  N.  P.  7 ; 

Haddan  v.  Lolt,  15  C.  B.  411  ;  and  East-  Satheway  v.  Newman,  B.  R.  Middlesex 

wood  V.  Holmes,  1  F.  &  F.  347.  Sittings,  Feb.  17,  1804,  S.  P.,  per  Lord 

(I)  Malachy-v.  Soper,  3  B.  N.  C.  383.  mienborough,  C.  J.,  1  Wms.  Saund.  243, 

(m)  (In  error,)  1  Bos.  &  Pul.  N.  K.  d. 
47.  (p)  Waterhouse  v.  Oill,  coram  Buller, 

(n)  "  "Words     are     actionable    when  J.,  Lancaster  Lent  Ass.  1790,  Holroyd, 

spoken  of   one  in  an  office  of  profit,  MSS.  ;  Barnett  v.  Allen,  1  F.  &  F.  125. 
which  may  probably  occasion  the  loss  of 
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stating  the  names  of  the  customers  who  have  ceased  to  frequent 
the  inn  (q). 

By  21  Jac.  J.  c.  16",  s.  3,  Actions  on  the  case  for  words  must  be 
commenced  and  sued  within  two  years  next  after  the  words  were 
spoken.  But  by  sect.  7,  if  any  person  shall  be  infant,  feme  covert, 
non  compos  mentis,  person  imprisoned  or  beyond  sea  at'  the 
time  the  cause  of  action  accrued,  then  such  person  may  sue  within 
two  years  after  the  removal  of  his  impediment. 

Of  words  not  actionable  in  themselves. — Where  words  imputing 
a  punishable  crime  or  misconduct  in  trade  have  been  maliciously 
spoken,  the  law  implies  damage,  and  the  words  are  said  to  be 
actionable  per  se ';  but  when  the  wordfspoken,  although  they  are  of 
a  defamatory  nature,  are  not  such  that  the  law  will  imply  damage, 
then  words,  althoiigh  not  actionable  per  se,  may  become  so,  by 
reason  of  some  special  damage  arising  from  them,  e.  g.  if  a  person 
say  to  a  woman,  "  You  are  a  whore,"  whereby  she  loses  her  mar- 
riage (r),  or  a  substantial  benefit  arising  from  the  hospitality  of 
friends  (s).  But  calling  a  married  woman  or  a  single  one  a  whore 
is  not  actionable  without  special  damage,  because  fornication  and 
adultery  are  subjects  of  spiritual  not  temporal  censures.  Lord 
Eaym.  1004 ;  except  in  the  city  of  London,  by  reason  of  the  custom 
there  to  cart  whores,  1  Viner,  S.  13.  But  there  the  words  must  charge 
that  she  was  a  whore  in  London ;  it  is  not  sutEcient  if  the  declaration 
merely  allege  that  she  resided  in  London  (t).  Action  for  calling 
plaintiff's  wife  a  whore  in  London,  suggesting  the  custom  of  London 
to  cart  whores,  plaintiffs  were  nonsuited  for  want  of  proving  the 
custom.  Lord  Mansfield  said,  he  could  not  take  notice  of  such 
custom,  unless  proved.  No  proof  of  it  could  be  got  from  the  town- 
clerk's  office  ;  and  it  was  then  said  that  no  proof  of  it  had  ever 
been  given  so  as  to  maintain  such  actions  out  of  the  city  courts,  but 
that  in  the  city  courts  they  would  take  notice  of  their  own  custom  (u). 
Sed  tempora  Tnutantur,  and  the  custom  having  ceased  to  exist,  it 
is  to  be  feared  that  the  purest  virgin  could  no  longer,  even  in  a 
city  court,  maintain  an  action  for  being  called  a  London  whore, 
unless  she  could  show  material  damage.  The  law  as  regards 
slanders  on  women  is  "unsatisfactory"  and  "barbarous;"  and 
an  imputation  by  words  however  gross,  on  an  occasion  however 
public,  upon  the  chastity  of  a  modest  matron  or  a  pure  virgin,  is 
not  actionable,  without  proof  that  it  has  actually  produced  special 
temporal   damage   to   her,   following   as   a  natural    consequence- 

(})  Evans  V.  Harries,  1  H.  &  N.  251.  error).                             „  „   t,  ■,•    ■ 

See  also  HartUy  v.  Herring,  8  T.   R.  (*)  Robertson  v.  Powell,  B.  R.  Sittings- 

130 ;  Ashley  v.  Harrison,  1  Esp.  48.   As  at  Serjeants'  Inn,  before  M.  T.  57  Geo. 

to  particulars  of  persons  who  have  ceased  III. 

to  deal  and  interrogatories,  see  WoodY.  iu)  Stamton  et  Ux.  v,  /orecs,  Sittings 

Jones  1  F  &  F   301  after  Mich.   Tei-m,  at  Guildhall,  coram 

(r)'l  Roll.  Abr.  35, 1.  15.  Lord  Mansfield,  1782,  MS. 

(s)  Moore  v.  Meagher  1  Taunt.  39,  {in 
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from  the  words  (x).  The  loss  of  coThsortium,  generally,  would 
not  be  sufficient  {y) ;  it  is  doubtful  whether  even  .the  loss  of 
the  consortivmi  of  a  husband  would  be  such  a  loss  as  would 
support  the  action.  The  loss  of  her  maintenance  by  the  husband 
may  be  the  subject  of  a  claim  for  damages,  but  such  loss  cannot  be 
presumed  to  have  arisen  from  the  slander,'  but  must  be  distinctly 
averred  {z).  In  all  these  cases,  where  the  words  are  not  actionable 
per  se,  it  is  incumbent  on  the  party  injured,  not  only  to  state  and 
prove  the  speaking  of  the  words,  but  also  the  particular  injury 
which  he  has  sustained ;  because,  the  words  not  being  actionable  in 
themselves,  the  special  damage  is  considered  as  the  gist  of  the 
action  (a).  It  must  also  appear  that  the  special  damage  was  the 
legal  and  natural  consequence  of  the  words  spoken :  and  it  has 
been  held  that  an  illegal  consequence,  viz.,  a  tortious  act,  will  not 
be  sufficient  (6) :  some  doubt,  however,  has  been  thrown  on  this 
latter  point  (c).  In  slander  for  words  uttered  of  the  plaintiff  to 
her  employer,  who  stated  that  she  dismissed  the  plaintiff  from  her 
service,  not  because  she  believed  the  words,  but  because  she  was 
afraid  she  should  offend  her  landlord  by  keeping  her ;  it  was  held, 
the  special  damage  being  the  consequence  of  the  words  used,  the 
action  was  maintainable ;  the  court  could  not  speculate  on  the 
motives  of  witnesses.  And  per  Fatteson,  J.,  it  is  not  like  Vicars 
V.  Wilcocks,  because  here  the  whole  cause  of  the  special  damage 
proceeds  from  the  defendant  himself;  nothing  is  done  by  any  other 
person  (cZ). 

Two  persons  cannot  join  in  an  action  for  slanderous  words  spoken 
of  them,  for  the  injury  which  the  one  sustains  by  the  slander  is  not 
an  injury  done  to  the  other  (e).  But  if  defamatory  words  be  spoken 
of  partners  in  trade  whereby  they  are  vnjured  in  their  trade,  a 
joint  action  will  lie  at  the  suit  of  the  partners,  although  the  words 
be  actionable  of  themselves  (/). 

In  Lord  Northamjpton's  case  (g)  it  was  resolved  {inter  alia) 
"  that  in  an  action  for  the  slander  of  a  common  person,  if  J.  S. 
publish  that  he  hath  heard  J.  N.  say  that  J.  G.  was  a  traitor  or 
thief,  J.  S.  may,  if  the  truth  be  so,  justify  in  an  action  on  the 
case  brought  against  him.  But  if  he  publish  that  he  hath  heard 
generally,  without  naming  a  certain  author,  that  J.  G.  was  a  traitor 
or  thief  he  cannot  justify,  because  he  has  not  given  to  the  party 

(a)  Per   Lord    Chancellor    Campbell,  in  Green  v.  Button,  2  C.  M.  &  R.  715 ; 

Lynch  v.  Knight,  9  H.  L.  Gas.  577.  Coppin  v.  Braithwaite,   8  Jur.  876 ;  2 

\y)  Roberts  v,  Roberts,  H  B.  &  S.  384.  Smitt's  Lead.  Cas. 

(«)  Lynch  t.  Knight,  9  H.  L.  Cas.  677;  (d)  Knight  v.  Gibbs,  1  A.  &  E.  43  ; 

AUsop  V.  Allsop,  6  H.  &  W.  534.  3  Nev.  &  M.  467  ;  and  see  Tunnicliffe 

(a)  Brovme  v.  Gibbons,  Salk.  206.  v.  Moss,  3  C.  &  K.   83 ;   KendUlon  t. 

(6)  Vicars  t.  Wilcocks,  8  East,  1  ;   2  Maltby,  Car.  &  M.  402. 

Smith's  Lead.  Cas,     See  Kelly  v.  i'ar-  (e)  Dyer,  19,  a,  pi.  112. 

■ '    }ton,  5  B.  &  Ad.  645  ;  3  Wev.  &  M.  (/)  Oooh  and  another  v.  Batchellor,  3 


117.  B.  &  P.  150.     Sea  arde,  p.  989. 

(c)  See  1  Wms,  Savind.  243,  f.  ;  Stark.  {g)  12  Coke's  Rep.  133. 

on  Libel,  205  (2nd  edit.) ;  per  Parhe,  B., 
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grieved  any  cause  of  action  against  any  other  but  himself."  This 
statement  of  the  law  was  approved  of  by  L.  C.  J,  Kenyan  and 
others  (h),  with  the  qualification  that  the  disclosure  of  the  name  of 
the  person  who  made  the  statement  must  be  made  at  the  time  of 
repeating  it.  In  Lewis  v.  Walter,  4  B.  &  Aid.  614,  however, 
Holroyd,  J.,  remarks — "  in  reference  to  the  first  of  the  above 
resolutions  it  is  questionable  whether  as  stated  it  must  not  have 
some  qualification  added  .  .  .  Taking,  therefore,  the  whole 
together  it  seems  to  me  that  the  proper  way  is  to  take  the  pas- 
sage with  this  qualification  that^  if  J.  S.  publish,  on  a  fair  and 
justifiable  occasion,  that  he  hath  heard  J.  W.  say  that  J.  G.  was  a 
traitor  or  thief,  he  may,  if  the  truth  be  such,  justify."  In  an  action  (i) 
for  words  spoken  of  the  plaintiff  in  his  trade,  importing  a  direct 
assertion  made  by  the  defendant,  that  the  plaintiff  was  insolvent ; 
the  defendant  pleaded  that  one  T.  W.  spoke  and  published  to  the 
defendant  the  same  words,  and  that  the  defendant,  at  the  time  of 
speaking  and  publishing  them,  declared  that  he  had  heard  and  been 
told  the  same  from  and  by  the  said  T.  W. ;  it  was  held,  upon  de- 
murrer, that  the  plea  was  bad  for  three  reasons,  the  last  of  which 
was,  because  it  is  no  answer  to  an  action  for  oral  slander,  for  a 
defendant  merely  to  show  that  he  heard  it  from  another,  and 
named  the  person  at  the  time,  without  showing  also  that  he  be- 
lieved it  to  be  true,  and  that  he  spoke  the  words  on  a  justifiable 
occasion.  Where  slanderous  words  are  not  actionable  per  se,  no 
action  will  lie  against  the  original  utterer  of  the  slander,  for 
damage  resulting  from  a  repetition  of  it  unauthorized  by  him  (j). 

A  coroner  holding  an  inquest  on  a  dead  body  is  not  liable  to  an 
action  for  words  falsely  and  maliciously  spoken  by  him  in  his 
address  to  the  jury  (k).  And  it  would  seem  that  it  may  be  laid 
down  generally  that  no  action  will  lie  against  a  judge  for  any  acts 
done  or  words  spoken  in  his  judicial  capacity  in  a  court  of  justice  (l). 

From  the  preceding  remarks,  it  appears  that  falsehood  and  malice, 
either  express  or  implied,  are  of  the  essence  of  the  action  for  slander, 
and  special  damage,  where  the  words  are  not  actionable  in  them- 
selves. Where  words,  falsely  and  maliciously  spoken,  are  action- 
able in  themselves,  the  law  primd  facie  presumes  a  consequent 
damage  without  proof. 

'   (h)  Davis  V.  Lewis,  7  T.  E,  17  ;  Mail-  v.  Wellesley,  5  Bingh.  iOl]   Tidman  v. 

land  V.   Ooldney,   2  East,   426.     These  Ainslie,  10  Ex.  63 ;  and  1  Wms.  Saund. 

cases   were   recognized    in  Woolnoth  v.  244,  b.                            ^  tt   «.  /-i   ■.  co 

Meadows,  5  East,  463.  U)  ParUns  v.  Scott,  1  H.  &  C.  153 

(i)  M'Phersim  v.  Daniels,  10  B.  &  C.  (i)  Thomas  v.  ChurUm,  2  B.  &  S.  475  ; 

271 ;  5  M.  &  R.  251.     See  also  Ward  v.  31  L.  J.,  Q.  B.  139. 

Weeks,  7  Bingh.  211  ;  BenneU  v.  Bennett,  {I)  Scott  v.  Stansfield,  b:^  other  autho- 

6  C.  &  P.  588,  Alderson,  B.  ;  and  the  rities  there  cited,  L.  E.  3  JLx.  22i  ;  61  U 

remarks  of  Best,  C.  J.,  in  De  Grespigny  J.  Ex.  165. 
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III.  Of  the  Declaration,  and  herein  of  the  Nature  and 
Office  of  the  Innuendo. 

The  Common  Law  Procedure  Act,  1852,  gives  a  concise  form 
of  declaration  in  actions  of  slander  (to),  and  enacts,  that  in  such 
actions,  as  well  as  in  actions  of  libel,  the  plaintiff  shall  be  at  liberty 
to  aver  that  the  words  or  matter  complained  of  were  used  in  a  defa- 
matory sense,  specifying  such  defamatory  sense,  without  any  pre- 
fatory averment  to  show  how  such  words  or  matter  were  used  in 
that  sense  ;  and  such  averment  shall  be  put  in  issue  by  the  denial 
of  the  alleged  libel  or  slander  ;  and  where  the  words  or  matter  set 
forth,  with  or  without  the  alleged  meaning,  show  a  cause  of  action, 
the  declaration  shall  be  sufficient  {n).  In  the  declaration,  it  must  be 
alleged  expressly  what  words  were  spoken,  and  that  they  were  spoken 
and  'published  of  the  plaintiff  (o)  falsely  and  maliciously  ;  thus,  an 
allegation  "that  the  defendant  spiake  of  the  plaintiff,  qusedam  falsa 
et  scandalosa  verba,  quorum,  tenor  sequitur  in  hsec  verba,"  &c.,  was 
held  insufficient,  because  it  was  not  an  express  allegation,  that  the 
defendant  spake  the  same  identical  words  {f).  This  rule,  that  the 
words  spoken  should  be  set  forth  precisely,  is  not  confined  to  those 
cases  only  in  which  the  action  is,  properly  speaking,  for  slander, 
but  extends  also  to  cases  where  special  damage  is  the  ground  of 
the  action.  If  the  words  were  spoken  in  a  foreign  language,  it 
must  be  averred  in  the  declaration  that  the  hearers  understood 
such  language  (g).  Where  the  charge  alleged  against  the  plaintiff 
relates  to  his  office,  profession  or  trade,  there  it  ought  to  appear  on 
the  face  of  the  declaration,  that  plaintiff  was  in  office  (r),  or  exer- 
cising his  profession  or  trade  (s)  at  the  time  when  the  words  were 
spoken,  and  that  they  were  spoken  in  relation  to  his  office,  pro- 
fession, or  trade  (t).  In  an  action  for  slander,  imputing  adultery  to 
plaintiff,  a  physician,  where  no  special  damage  was  laid ;  it  was 
held  not  sufficient,  before  the  Common  Law  Procedure  Act,  to  state 
the  words  to  have  been  spoken  of  him  "in  his  profession;"  but 
that  it  ought  to  have  been  set  forth  in  the  declaration  in  what 
manner  the  scandalous  conduct  was  connected  by  the  speaker  with 
that  profession  (u).  In  such  cases,  if  the  declaration  failed  to  show 
how  the  imputation  was  connected  by  the  speaker  with  the  plain- 
tiff's office  or  profession,  it  would  have  been  bad  after  verdict  {x). 

(m)  15  &  16  Viot.   c.  76,  s.  91,  and  (s)  Collis  v.  Malin,  Cro.  Car.  282. 

Sched.  B.  No.  32.  («)  Todd  v.  Eastings,  '2  Wms.  Saund. 

(n)  15  &  16  Vict.  c.  76,  s.  61.  307  ;  Savage  v.  Rohery,  Salk.  694. 

(o)  Johnson  v.  Aylmer,  Cro.  Jae.  126.  (u)  Ayre  v.  Graven,  2  A.  &  E.  2 ;  4 

(p)  Garford  v.  ClerJc,  Cro.  Eliz.  857.  Nev.  &  M.  220  ;  Wilbyv.  Elston,  8  C.  B. 

Gutsole  V.  Mathers,  1  M.  &  W.  495,  re-  142  ;  Doyley  v.  Boherts,  3  B.  N.  C.  840 ; 

cognizing  Cook  v.  Cox,  3  M.  &  S.  110  ;  Jones  v.  Littler,  7  M.  &  W.  423.    See 

soidipost,  p.  1211.  EopvMod  v.  Thorn,  8  C.  B.  293  ;  Smdhy 

iq)  Price  V.  Jenkings,  Cro.  Eliz.  865  ;  v.    Denny,    1   Ex.    199  ;  Pemierton  t. 

1  "Wms.  Saund.  242,  note  (1).  Coks,  10  Q.  B.  461 ;  Edsall  v.  Russell,  i 

(r)  Yelv.  158 ;  Bellamy  v.   Birch,  16  M.  &  G.  1090  -,  5  Scott,  N.  E.  801. 

M.  &  W.  590.  (x)  Jaines  v.  Brook,  9  Q.  B.  7. 
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But  it  would  be  sufficient  to  aver  that  it  was  the  duty  of  the 
plaintiff  in  his  employment  not  to  do  that  which  the  words  com- 
plained of  charged  him  with  doing  {y). 

In  an  action  of  slander,  imputing  incontinence  to  a  clergyman, 
the  declaration  must  show  that  he  is  beneficed,  or  holds  some 
clerical  office  or  employment  of  temporal  profit  (z).  Where  such 
action  is  by  one,  who  has  been  a  preacher  at  a  dissenting  meeting- 
house, but  who,  by  reason  of  the  slander,  has  been  dismissed  from  his 
employment,  it  is  not  necessary  to  state  that  he  was  legally  in  the 
exercise  of  the  employment,  nor  is  it  necessary  to  state  the  names 
of  the  persons  who  dismissed  him  ;  but  it  is  sufficient  to  say,  that 
the  persons  who  frequented  the  chapel  refused  to  permit  him  to 
preach,  by  reason  whereof  he  had  lost  the  emoluments  he  would 
otherwise  have  acquired  (a).  In  an  action  for  words  spoken  of  a 
person  who  was  a  candidate  to  serve  in  parliament,  it  is  not 
necessary  to  set  forth  the  writ  in  the  declaration.  It  is  sufficient 
for  the  plaintiff  to  state  that  he  was  a  candidate  to  serve  in  the 
(present)  parliament,  which  cannot  exist  without  a  writ  to  call 
the  parliament  together  (6). 

The  difficulties  involved  in  the  right  use  of  the  colloquium  and 
innuendo  have  been  removed  by  the  Common  Law  Procedure  Act, 
1852  (c) .  Before  that  enactment,  when  the  innuendo  was  annexed 
to  the  charge  preferred  against  the  plaintiff,  its  office  was  to  give  the 
words  spoken  their  proper  signification,  but  not  to  extend  the  sense 
of  them  beyond  their  natural  import.  Thus,  that  the  plaintiff  was 
the  person  intended,  must  have  appeared  from  the  manner  in  which 
the  words  were  spoken,  which  must  have  been  stated  in  the  decla- 
ration ;  namely,  that  they  were  spoken  of  the  plaintiff,  or  to  the 
plaintiff,  or  in  a  conversation  with  the  plaintiff,  and  not  from  the 
innuendo  only  (d) ;  for  if  the  person  of  whom  the  words  were 
spoken  be  uncertain  no  action  will  lie  ;  and  the  plaintiff  could  not 
merely,  by  the  force  of  an  innuendo,  apply  the  words  to  himself  (e). 
Therefore,  where  a  declaration  stated  that  defendant  said  of  the 
plaintiff,  "  He  has  forsworn  himself,  {meaning  that  the  plaintiff 
had  committed  wilful  and  corrupt  perjury  ;) "  it  was  held,  that 
the  words  not  being  actionable  in  themselves,  because  they  did 
not  necessarily  imply  that  the  plaintiff  had  forsworn  himself  in 
a  judicial  proceeding,  their  meaning  could  not  be  extended  by 
the  innuendo  (/).  But  if  the  defendant  had  spoken  the  words 
concerning  some  judicial  proceeding  that  had  before  taken  place, 

(y)  Foulger  v.  Newccml,  L.  E.  2,  Ex.  (d)  i  Eep.  17,  b.  ;  3  Bulst.  227. 

g.j2  (e)  Johnson  v.  Aylmer,  Cro.  Jac.  126. 

: '  («)  Oallwey  y.  Marshall,  9  Ex.  295.  See  Le  Fanu  v.  Malcomsm.,  1  H.  L.  Cas. 

a)  Hartley  v.  Herring,  8  T.  R.  130.  637  ;  Turnery  MerewM6r,1Q.  B  251  ; 

See  Evans  y.  Harries,  1  H.  &  N.  251.  (^n  error),  19  K  J     C.  P   10  ;    WakUy 

(h)  Harwood  y.  Sir  J.  AstUy,  1  N.  E.  v.  Sef.ey,1  C  B.  591 ;  Solomon  y.  Law 

47,  (on  error).  «»'';' °  'i;  °:  *'^t ,  ,  ,  , ,    „  m    x,    <!m 

c)  Sect.  61  and  Sohed.  B.,  ante,  p.  (/    Holt  y.  Soholefield   6  T   R.  691. 

12QJ  See  also  Core  y.  Morton,  Yely.  28. 
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in  which  the  plaintiff  had  given  testimony,  and  these  facts  had 
been  averred  in  the  declaration,  then  such  an  innuendo  would 
have  been  good ;  because  the  words,  coupled  with  the  preceding 
facts,  would  have  shown,  that  the  defendant  meant  to  charge  the 
plaintiff  with  perjury  punishable  by  law.  So,  where  the  slander 
was,  "  He  has  burnt  my  barn,"  the  plaintiff  could  not  say,  by  way 
of  innuendo,  "  my  barn/uZ^  of  corn ;  "  because  that  is  not  an  expla- 
nation of  the  words,  but  an  addition  to  them.  But  if,  in  the 
introductory  part  of  the  declaration,  it  had  been  averred,  that  the 
defendant  had  a  hafn  full  of  corn,  and  also,  that  in  a  discourse 
about  that  barn,  the  defendant  had  spoken  the  words,  an  innuendo, 
that  he  meant  by  those  words  the  bam  full  of  corn,  would  have 
been  good  (g).  This  distinction  was  recognized  in  a  later  case :  it 
was  stated  in  the  declaration,  that  the  plaintiff  had,  in  due  manner, 
put  in  his  answer  upon  oath  to  a  bill  filed  against  him  in  the  Court 
of  Exchequer  by  the  defendant,  (but  it  was  not  averred  that  the 
words  were  spoken  in  a  discourse  about  that  answer ;)  it  M'as  then 
alleged,  that  defendant  said  of  the  plaintiff  that  he  had  forsworn 
himself  (meaning  that  the  plaintiff  had  perjured  hi/mself  in  his 
aforesaid  answer  to  the  bill  so  filed  against  hi/m ;)  it  was  held,  on 
motion  in  arrest  of  judgment  after  verdict,  that  the  declaration  was 
bad,  for  want  of  an  averment  of  colloquium  respecting  the  answer 
in  the  Exchequer,  which  was  not  supplied  by  the  innuendo  ;  and 
further,  that  the  defect  was  not  cured  by  verdict  Qi).  In  all  cases, 
therefore,  where  the  words  could  be  understood  in  an  actionable 
sense  only  by  reference  to  certain  facts,  such  facts  must  have  been 
distinctly  stated  in  the  body  of  the  declaration  :  for  the  mere  in- 
troduction of  those  facts,  under  an  innuendo,  would  not  have  been 
deemed  a  sufficient  averment  of  them  (i)  :  that  which  comes  after 
the  innuendo  not  being  issuable  (Ic)  :  and  further,  it  must  have 
been  averred,  that  the  words  were  spoken  in  a  conversation  about 
those  facts.  In  short,  the  words  must  have  been  sufficient  to  main- 
tain the  action  without  the  innuendo  (]).  And  the  meaning  given 
by  the  innuendo  must  have  been  such  as  might  fairly  be  collected, 
either  from  the  words  alone,  or  from  the  words  coupled  with  facts, 
which  were  the  subject  of  the  conversation,  previously  averred  in 
the  declaration  ;  for  an  innuendo  could  not  have  been  used  to 
enlarge  the  meaning  of  words  without  prefatory  averments  (m). 
It  is  to  be  observed,  however,  that  although  new  matter  could  not 
be  introduced  by  an  innuendo  (n),  but  must  have  been  brought 

(g)  Per  de  Grey,  C.  J.,  in  K  t.  Home,  (Tc)  Slocomb's  case,  Cro.  Car.  443. 

Cowp.  684.  (I)  Lovet  v.  Bawthom,  Cro.  Eliz.  834. 

(h)  HawTces  v.  Hawkey,  8  East,  427,  (m)  Per  Patteson,  J.,  Gompertzv.  Levy, 

recognized  by  Bayley,  J.,  in  Goldstein  v.  9  A.  &  E.  285,  citing  GolsUin  v.  Foss,  6 

Foss,  6  B.  &  G.  160,  and  by  Tindal,  C.  B.  &  C.  160. 

J.,  delivering  judgment  in  Alexamder  v.  (»)  Day  v.  RoUnson  {in  error),  1  A.  & 

Angle  (on  error),  1  Cr.  &  J.  146  ;  and  see  E.  554  ;  4  Nev.  &  M.  884.     See  Griffith 

Uearne  v.  Stowell,  12  A.  &  E.  719 ;  4  P.  v.  Lewis,  8  Q.  B.  841  :  and  Wakley  v. 

&  D.  696.  Healey,  7  C.  B.  691. 

(i)  1  KoU.  Abr.  83,  1.  10. 
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upon  the  record  in  another  way,  yet  where  such  new  matter  was 
not  necessary  to  support  the  action,  an  innuendo,  without  any  col- 
loquium, might  be  rejected  as  surplusage  (o). 

Since  the  Common  Law  Procedure  Act,  1852,  the  declaration 
must  set  forth  words  actionable  either  per  se  or  on  account  of 
the  particular  meaning  attributed  to  them  in  the  declaration  (p). 
And  where  the  words  have  no  ordinary  meaning  at  all,  their 
acquired  meaning  cannot  in  the  absence  of  an  innuendo,  be  gone 
into,  as  where  the  words  were  "  You  are  a  hunter  "  (q).  But  the 
pleader  may  put  any  construction  upon  the  words  he  may  choose, 
and  may  leave  it  to  the  jury  to  say  whether  such  construction 
is  borne  out  by  the  evidence  (r).  Ah  action  will  not  lie  for  these 
words,  "I  will  take  him  to  Bow  Street,  on  a  charge  of  forgery," 
without  an  innuendo  (s).  In  a  declaration  for  slander  of  plaintiff 
in  his  trade,  a  count,  alleging  that  the  defendant,  in  a  certain  dis- 
course in  the  presence  and  hearing  of  divers  subjects,  falsely  and 
maliciously  charged  and  asserted  and  accused  plaintiff  of  being 
in  insolvent  circumstances,  and  stating  special  damage,  but  with- 
out setting  out  the  words,  is  ill;  and  if  it  be  joined  with  other 
counts,  which  set  out  the  words,  and  a  general  verdict  given,  the 
court  will  arrest  the  judgment  (t).  It  is  the  province  of  the  jury 
to  decide  whether  the  defendant's  meaning  was  such  as  is  im- 
puted to  him  by  the  innuendo  (u).  In  an  action  for  calling  the 
plaintiff  a  thief,  it  was  proved  that  the  defendant  said  of  the 
plaintiff,  "  Why  don't  you  come  out,  you  blackguard,  rascal, 
scoundrel  Penfold,  you  are  a  thief;"  but  the  witness  who 
proved  the  words  was  not  asked  whether,  by  the  word  "  thief,"  he 
understood  that  the  defendant  meant  to  charge  the  plaintiff  with 
felony  (x).  Ghamhre,  J.,  in  his  direction  to  the  jury,  said,  that  it 
lay  on  the  defendant  to  show  that  felony  was  not  imputed  by  the 
word  "  thief ; "  and  a  verdict  was  found  for  the  plaintiff.  On  a 
motion  to  set  aside  the  verdict,  on  the  ground  that  it  appeared, 
from  the  expressions  which  accompanied  the  word  "thief,"  that 
the  defendant  did  not  intend  to  impute  felony,  but  merely  used 
that  word,  together  with  the  others,  in  the  heat  of  passion  ;  that 
no  evidence  was  given  to  show  that  the  word  "thief"  was  under- 
stood by  those  who  heard  it  to  charge  the  plaintiff  with  any  crime, 
the  court  refused  the  application ;  Sir  /.  Mansfield,  C.  J.,  ob- 
serving, that  the  jury  ought  not  to  have  found  a  verdict  for  the 
plaintiff  unless  they  understood  the  defendant  to  impute  theft  to 

(o)  Rolerts  v.    Camden,  9   East,   95  ;  (s)  Harrison   v.    King  (in  error),   7 

IlarreU  v.  Long,  3  H.  L.  Cas.  395.  Taunt.  431. 

ip)  15  &  16  Vict.  c.  76,  s.  61.     See  (<)  Oooh  v.  Cox,  3  M.  &  S.  110.     See 

Galway  v.  Marshall,  9  Ex.  294  ;  Horner  ante,  p.  1208. 
V.  Taunton,  6  H.  &  N".  661.  («)  15  &  16  Vict.  -c.  76,  s.  61  ;   per 

(?)  Mawlingsv.  Norhury,  1  F.  &  F.  341.  Gould  and  Blackstone,  JJ.,  2  Bl.  E.  961, 

(r)  Hemmings  v.  Gasson,  27  L.  J.,  Q.  962,    cited  hj  EUenborough,    C.  J.,  in 

B.  255,  and  1  E.  B.  &  E.  346,  ante,  p.  Boberts  v.  Camden,  6  East,  95. 
991.  (k)  See  ante,  p.  1203. 
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the  plaintiff.  The  manner  in  which  the  words  were  pronounced, 
and  various  other  circumstances  might  explain  the  meaning  of  the 
word ;  and  if  the  jury,  had  thought  that  the  word  was  only  used  by 
the  defendant  as  a  word  of  general  abuse,  they  ought  to  have 
found  a  verdict  for  the  defendant.  Supposing  that  the  general  words 
which  accompany  the  word  "thief"  might  have  warranted  the  jury  in 
finding  for  the  defendant,  yet,  as  they  have  not  done  so,  the  court 
cannot  say  that  the  word  did  not  impute  theft  to  the  plaintiff  (z). 
A  count,  charging  that  defendant  had  imposed  upon  the  plaintiff 
the  crime  of  felony,  is  good  after  verdict  (a).  Where  the  words 
were,  "  You  have  committed  a  crime  for  which  I  can  transport 
you,"  they  were  held  (on  motion  in  arrest  of  judgment),  to  be 
actionable  without  any  colloquium  or  innuendo  (6). 


IV.  Of  the  Pleas. 

Evidence,  p.  1214. 
Costs,  p.  1216, 

Of  the  Pleas. 

Money  cannot  be  paid  into  court  (c).  The  general  issue  in  this 
action  is.  Not  Guilty,  which  operates  as  a  denial  only  of  the  breach 
of  duty  or  wrongful  act  alleged  to  have  been  committed  by  the 
defendant,  and  not  of  the  facts  stated  in  the  inducement;  and 
no  other  defence  than  such  denial  is  admissible  under  that  plea: 
all  other  pleas  in  denialmust  take  issue  on  some  particular  matter 
of  fact  alleged  in  the  declaration  (c?).  In  an  action  of  slander  of 
the  plaintiff  in  his  office,  profession,  or  trade,  the  plea  of  Not 
Guilty  will  operate  in  denial  of  speaking  the  words,  of  speaking 
them  maliciously,  and  in  the  defamatory  sense  imputed,  and  with 
reference  to  the  plaintiff's  office,  profession,  or  trade ;  but  it  will 
not  operate  as  a  denial  of  the  fact  of  the  plaintiff  holding  the  office 
or  being  of  the  profession  or  trade  alleged  (e).  On  the  general 
issue,  the  defendant  will  not  be  allowed  to  give  the  truth  of  the 
fact  imputed  to  the  plaintiff  in  evidence  even  in  mitigation  of 
damages  :  and  this  rule  holds  in  all  cases,  whether  the  words  do 
or  do  not  import  a  charge  of  felony  (/),  or  whether  a  charge  of 
felony  be  particular  {g)  or  general  Qi).  If,  however,  the  charge  be 
true,  the  defendant  may  plead  it  in  justification.     But  if  the  de- 

(a)  Penfold  v.  Westcote,  2  N.  R.  335.  (c)  Ibid. 

See  Rowcliffe  v.  Edmunds,  7  M.  SiW.  12.  (/)  Underwood  v.  Parkes,  Str.  1200. 

(a)  Blizwrd  v.  Kelly,  2  B.  &  C.  283.  S.  P.,  per  Lord  Mansfield,  C.  J.,  Middle- 

(6)  Curtis  V.  Gurtis,  10  Bingh.  477 ;  «ex  Sittings,  1767,  MS.,  Chambre,  J. 

4  M.  &  Sc.  337.    .See  Francis  v.  Soose,  (g)  Smith  v.  Richa/rdson,  Willes,-  20, 

3  M.  &  W.  191  ;  Toser  v.  Mashford,  6  per  eight  judges. 

Sx.  539.  Qi)  i'er  twelve  judges,  S.  C.  See  Sim- 

(c)  15  &  16  Vict.  0.  76,  s.  70.  sey  v.  Webb,  Car.  &  M.  104. 

(d)  K.  G.,  H.  T.  1853. 
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fendant  puts  a  plea  of  justification  on  the  record,  and  offers  no 
evidence  in  support  of  it,  this  conduct  may  not  only  enhance  the 
damages  against  him,  but  also  afford  evidence  of  express  malice  (■i). 
If  the  words  were  spoken  by  the  defendant  as  counsel,  and  were 
pertinent  to  the  matter  in  issue  (Jc),  or  in  confidence,  as  by  a  master, 
upon  being  applied  to  for  the  character  of  a  servant  (l) :  in  these 
and  similar  cases  an  action  will  not  lie,  because  malice  (one  of  the 
essential  grounds  in  an  action  for  slander)  is  wanting  (m) ;  but,  "if 
without  ground,  and  purely  to  defame,  a  false  character  should  be 
given,  it  would  be  proper  ground  for  aa  action"  (n).  The  defence 
of  privileged  communication  is  admissible  under  the  general 
Issue  (o) ;  but  if  the  defendant  tal|ps  upon  himself  to  plead  it 
specially,  the  plea  must  allege  that  the  defendant  made  the  com- 
munication on  a  lawful  occasion,  believing  it  to  be  true  and  without 
malice,  or  at  least  bond  fide  (p).  Where  a  person  intending  to 
hire  a  servant  applies  to  the  former  master  for  a  character,  the 
master  (except  where  express  malice  is  proved)  shall  not  be  obliged 
to  prove  the  truth  of  the  character  he  gives  ;  for  in  such  case  the 
disclosure  is  not  made  ofiiciously,  but  in  confidence,  and  the  facts 
may  happen  to  rest  only  in  the  knowledge  of  master  and  servant. 
But  where  the  master  voluntarily,  and  without  being  applied  to, 
speaks  defamatory  words  of  bis  servant,  it  will  be  incumbent  on 
him  to  plead  and  prove  thfe  truth  of  the  words  (q).  "  I  take  the 
law  to  be  well  settled,  that,  where  a  master  is  applied  to  for  a 
character  of  a  servant,  the  former  is  hot  called  upon  in  an  action 
to  prove  the  truth  of  any  aspersions  thrown  out  by  him  against  the 
latter,  but  that  it  lies  upon  the  servant  to  prove  the  falsehood  of 
such  aspersions.  In  such  case  the  master  is  justified,  unless  the 
servant  prove  express  malice"  (r).  Note. — A  servant  cannot  bring 
an  action  against  his  master  for  not  giving  him  a  character  (s). 

The  general  issue  puts  in  issue  the   special  damage  alleged, 
whether  the  words  are  or  are  not  actionable  per  se ;  and  a  plea 

(i)  Simpson  T.  RoUnson,  12  Q.  B.  511 ;  J.,  Ex.  94.  „   ,t  ,^     » 

■Wilson  T.  BoMnson,  7  Q.  B.  68.  (p)  Smith  v.  Thomas,  2  B.  N.  C.  372  ; 

(h)  Eodgson  v.  Scarlett,  Holt's  N.  V.  2  Scott,  646.  ^  „  „    r     . 

C.  621  ;  1  B.  &  A.  232.    See  9  M.  &  "W.  (?)  Said  by  Lord  Mansfield,  0.  J.,  to 

358,  and  18  C   B   141.  be  so  settled,  and  that  he  had  often  ruled 

(/)  Mmond'sonr.  Stephenson  and  an-  it  so  at  Nisi  Prius.    Laioryy.  Ackenhead 

other,    Bull.    N.   P.   8  ;    Weatherston  v.  and  Ux.,  B.  E.  Sittings,  M.  8  Geo.  111., 

Hawkins,  1  T.  E.  110.     See  also  Ear-  Chambre,  MSS.  ;  Kelly  v.  Partington,  i 

grave  v.  Ze  Bretm,  4  Burr.  2426.  B.  &  Ad.  700  ;  2  Nev.  &  M  4^60    |ee 

(m)  Warr  t.  Jolly,  6  C.  &  P.  497  ;  however  Pattison  v.  Jones,  8  B.  &  L.  578, 

Woodward  v.  Lander,  6  C.  &  P.  648.  and  ante,  p.  988. ,        ^      .      „ 

(m)  Per  Lord  MamfieU,  C.  J.,  in  Bd-  (r)  Per    Chamhre  J.,   m    Rogers   v 

mSndson  v.  Steph^sm,  Bull.  N.  P.  8,  Cliftmi,  3  B   &  P.  694     The  case  itself 

cited    by  Parke,   J.,   in  Bladcburn   v.  is  well  worthy  of  attention  on  this  sub- 

Blacklnvrn,  4  Bingh.  408.     As  to  privi-  ject,  but  the  cirounistances  of  it  are  too 

leged  communications,.see  ante,  p.  986.  special  for  insertion  m  this  woi^.     See 

(0)  Lillie  V.  Price,  5  A.  &  E.  645;  also  Simpson  v.  Robinson,  12  Q.  KBll. 
ffowre  V.  Silverlock,  9  C.  B.  20 ;  lord  (s)  -P/'"  Lord  Kenyan,  C.  J.,  m  Carrol 

Lucam.  v.  Smith,  1  H.  &  N.  481 ;  2e  L.  v.  Rird,  3  Esp.  201. 
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negativing  the'  special  damage  in  slander  for  words  actionable  in 
themselves  has  been  held  bad  on  demurrer  (t).  To  an  action  by 
husband  and  wife  for  slander  of  the  wife,  a  plea  that  the  female 
plaintiff  was  not  the  wife  of  the  other  plaintiff  is  a  good  plea  in 
bar  (u). 

The  defendant  may  plead  that  the  words  were  not  spoken  within 
two  years  before  the  commencement  of  the  action  (a;).. 

Hvidence. 

By  6  &  7  Vict.  c!.  96,  s.  1,  in  any  action  for  defamation^  it  shall 
be  lawful  for  the  defendant  (after  notice  in  writing  of  his  intention 
so  to  do,  duly  given  to  the  plaintiff  at  the  time  of  filing,  or  de- 
livering the  plea  in  such  action)  to  give  in  evidence,  in  mitigation 
of  damages,-  tha,t  he  made  or  offered  an  apology  to  the  plaintiff  for 
such  defamation  before  the  commencement  of  the  action,-  or  as  soon 
afterwards  as  he  had  an  opportunity  of  doing  so,  in  case  the  action 
shall  have  been  commenced  before  therfe  was  an  oppartunity  of 
making  or  offering  such  apology. 

The  words  must  be  proved  as  laid  in  the  declaration  (y) ;  that  is, 
such  of  them  as  will  sulpport  the  action  ;  for  it  is  not  necessary  for 
the  plaintiff  to  prove  all  the  words  stated  in  the  declaration ;  only 
what  is  material  (z).  Formerly,  indeed,  it  was  held  that  the  plain- 
tiff must  prove  all  the  words  precisely  as  laid  ;  but  now  it  is  other- 
wise (a).  The  extensive  powers  of  amendment  contained  in  the 
Common  Law  Procedure  Act,  1852  (&),  render  it  unnecessary  to 
state  at  large  the  cases  which  illustrate  the  above  rule  (c).  Where 
the  declaration  alleged  that  the  plaintiff  was  of  two  trades,  although 
the  plaintiff  failed  to  prove  that  he  was  of  both ;  it  was  held,  that 
he  might  recover  upon  proof  that  he  was  of  that  trade  concerning 
which  the  defendant  was  charged  to  have  spoken  the  words ;  for 
the  allegation  was  partible  (d).  The  plaintiff,  after  proving  the 
words  as  laid  in  the  declaration,  may  prove  that  the  defendant 
spoke  other  words  on  the  same  subject  or  referring  to  it,  either 
before  or  afterwards,  although  such  words  may  be  actionable ;  for 
this  evidence  is  admissible,  not  in  aggravation  of  damages,  but  for 

(t)  Smith  Y.  Thomas,  2  B.  N.  C.  372  ;  ments,  viz.,   Prudhomme  v.   Fraser,   1 

Wilby  V.  Elsion,  8  C.  B.  142.  Moo.  &  R.  435 ;  Smith  v.  Knowelden,  2 

{u)  Chandler  v.  Zindsey,  16  M.  &  "W.  M.    &  G.    561 ;   2  Scott,   M".   E.   657 ; 

82  ;  4  D.  &  L.  339.  Southee  v.  Denny,  1  Ex.  196  ;   Camfield 

(x)  21  Jac.  I.  c.  16,  s.  3.  v.  Mird,  3  C.  &  K.  66  ;  Pater  v.  Baker, 

{y)  Barnes  v.  Holloway,  8  T.  R.  150.  3  C.  B.  831 ;  WilMn  v.  Reed,  15  C.  B. 

Per  Lawrence,  J.,  in  Maitland  v.  Goldney,  192. 

2  East,  438  ;  Walters  v.  Mace,  2  B.  &  A.  (c)  See  Slannard  v.  Ea/rper,  6  M.  &  R. 

756  ;  HancocJc  v.  Winter,  7  Taunt.  205.  295  ;  Avarillo  v.  Rogers,  London  Sittings, 

(2)  Per  Bayley,  B.,  Cox  v.  Thomason,  Trin.  1773,  B.  E.  ;  R.  v.  Berry,  i  T.  E. 

2  Cr.  &  J.  364  ;  Compagnon  v.  Martin,  217  ;  Nelson  v.  Dixie,  Ca.  Temp.  Hardw. 

Bl.  E.  790.  306 ;  Solomons  v.  Medex,  1  Stark.  N.  P. 

(a)  BullN.  P.  5,  oites2Eoll.Abr.  718.  C.  191;  Barnes  tr.  Holloway,  8  T.  E. 

(b)  Sect.  222.     See  Samnders  v.  Bate,  150. 

1  H.  &  N.  402,  ante,  p.  991.     See  also  {d)  Figgins  T.   Cogswell,   3  M.   &  S. 

the  following  cases  on  the  former  enact-      369. 
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the  purpose  of  proving  the  malice  of  the  defendant  in  deliberately 
speaking  the  words  which  are  the  subject  of  the  action  (e). 

In  an  action  for  words  of  perjury,  the  plaintiff  offered  in  evidence 
a  bill  of  indictment,  which  had  been  preferred  against  him  by  the 
defendant,  and  which  the  grand  jury  returned  ignoramus.  This 
was  held  to  be  admissible  evidence  to  show  the  malicious  intent 
with  which  the  words  were  spoken  (/).  Express  malice  need  not 
be  proved ;  if  the  chaTge  be  false,  malice  will  be  implied.  The 
existence  of  express  malice  is  only  a  matter  of  inquiry,  where  the 
injurious  expressions,  which  are  the  subject  of  complaint,  are 
uttered  upon  a  lawful  occasion  (g).  In  an  action  for  slander  of 
title,  it  must  appear  that  the  words  were  spoken  maliciously :  it 
is  not  necessary  for  the  defendant  to  ^ead  specially ;  but  the  plain- 
tiff must  prove  malice,  which  is  the  gist  of  the  action  Qi).  Where 
in  the  declaration  it  was  alleged,  that  the  plaintiff  was  a  physician, 
and  exercised  that  profession  in  England,  and  on  that  account  was 
called  doctor,  meaning  doctor  of  medicine,  and  that  defendant 
slandered  plaintiff  in  his  character  of  a  physician,  and  denied  his 
right  to  be  called  a  doctor  of  medicine  ;  it  was  held  that  the  plain- 
tiff must  prove  that  he  was  entitled  to  practise  as  a  physician  in 
England  :  it  was  not  sufficient  to  show  that  he  had  in  fact  so  prac- 
tised ;  nor  that  he  had  received  the  degree  of  doctor  of  medicine  at 
the  University  of  St.  Andrew's  in  Scotland  (i).  It  is  not  compe- 
tent for  the  defendant,  under  the  general  issue,  to  offer,  in  miti- 
gation of  damages,  evidence  that  the  specific  facts  in  which  the 
slander  consists,  and  for  which  the  action  is  brought,  were  com- 
municated to  him  by  a  third  person  (h).  In  an  action  for  words 
imputing  felony,  with  a  count  for  maliciously  charging  the  plaintiff 
with  theft  before  a  justice,  to  which  the  defendant  pleaded  the 
general  issue,  and  also  pleas  of  justification,  evidence  of  general  good 
character  is  not  admissible  for  the  plaintiff  (Q.  Where  words  are 
given  in  evidence  in  order  to  prove  malice,  which  are  not  stated  in 
the  declaration,  the  defendant  may  prove  the  truth  of  such  words  ; 
as,  not  being  on  the  record,  the  defendant  has  had  no  opportunity 
of  justifying  them  (m).  Where  the  words  are  not  actionable  in 
themselves,  and  the  only  ground  of  action  is  the  special  damage, 
such  special  damage  must  be  proved  as  alleged  (n).  Where  the 
words  are  actionable  without  the  inducement,  the  insertion  of  what 
is  not  material  and  not  proved,  does  not  occasion  a  variance  of 
which  advantage  can  be  taken  (o). 

(e)  See  2  PhiUipps,  c.  9,  and  ante.,  tit.  (i)  Collins  v.  Carnegie,  1  A.  &  E.  695  ; 

"Libel,"  p.   996;   but   see   Defries   v.       3  Nev.  &  M.  703.  „  ^  „ 

Dames' 7  C.  &  P.  112,  Tindal,  0.  J.  (k)  Mills  v.  Spencer,  Holt s  IT.  P.  C. 

(/)  Tate  T.  Humphrey,  2  Campb.  73,       533.    Sed  qumre,  see  p.  997. 
n.     See  also  Rxistell  v.  M'QuisUr,  ante.  U)  Cornwall  v.  Richardson,  Ey.  &  M. 

(g)  Per  Tindal,  G.Z.,  Hooper  r.Trus-      ZQ5,  Abbott,  G.  J.  „   „  „.    ,     -^ 

cott,2  B.  N.  C.  464.     See  anU,  p.  996,  (m)  Wanie  v.  Chadwell,  2  Stark.  N. 

andPfW^OTorev.  Zawreracs,  11  A.  &E.  380,       P.  C.  457.  r    m, 

and  the  other  oases  cited,  anU,  p.  1200.  W  y^«.rd  ^  Weeks,  7  Biiigh.  211. 

{h)  SmUh  V.  Spomer,  3  Taunt.   246,  (o)  Coxy   Tlmmasmi,  2  Cr.  &  J.  361  ; 

ante,  p.  380.  2  Tyrw.  411. 
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The  court  i-efused  to  grant  a  new  trial  on  the  ground  that  the 
damages  were  excessive,  where  the  jury  had  given  750^  in  an 
action  for  defamatory  words  spoken  of  a  beneficed  clergyman  to 
bis'  curate  {p).  And  a  new  trial  is  never  granted  on  the  ground 
that  the  damages  are  insufficient,  unless  there  has  been  a  mistake 
in  law,  or  a  mistake  iu  the  calculation  of  figures,  or  misconduct  on 
the  part  of  the  jury  {q). 

Where  one  of  several  counts  in  a  declaration  for  slander  is  l)ad, 
and  some  of  the  defamatory  words  in  it  are  proved,  and  the  jury 
find  a  verdict  generally  with  damages  for  the  plaintiff,  the  court 
will  award  a  venire  de  noiJo  (r).  But  where  the  matter  alleged  in 
the  declaration  constitutes  one  count  only  and  general  damages  are 
found,  judgment  will  not  be  arrested  on  the  ground  of  some  of  the 
matter  charged  not  being  actionable  (s). 

Costs. 

By  21  Jac.  I.  c.  16y  s.  6,  "  In  all  actions  upon  the  case  for 
slanderous  words,  if  the  jury  upon  the  trial  of  the  issue,  or  the  jury 
that  skall  inquire  of  the  damages,  assess  the  damages  under  forty 
shillings,  then  the  plaintiff  shall  recover  only  so  much  costs  as  the 
damages  so  assessed  amount  to."  This  statute  does  not  extend  to 
actions  founded  on  special  damage  only,  because,  properly  speak- 
ing, they  are  not  actions  for  words,  but  for  the  special  damage  (i). 
But  where  words  are  actionable  in  themselves,  and  special  damage 
is  laid  in  the  declaration  only  by  way  of  aggravation,  although  the 
special  damage  be  proved,  yet  if  the  damages  recovered  are  under 
40s.,  there  shall  be  no  more  costs  than  damages  (u).  In  Baker  v. 
Hearne  (x),  B.  R.,  H.  1767,  argued  by  Dunning  for  plaintiff,  and 
Ashhurst  for  defendant,  the  distinction  was  not  controverted  by 
plaintiff's  counsel ;  the  court  being  of  opinion  that  the  words  were 
actionable  as  relating  to  plaintiff  in  his  way  of  trade,  they  allowed 
no  more  costs  than  damages,  the  damages  being  under  40s.,  not- 
withstanding the  special  damages  laid  in  the  declaration.  If  some 
of  the  counts  in  the  declaration  be  for  words  that  are  actionable, 
and  others  for  words  not  actionable,  and  special  damage  be  laid 
referring  to  all  the  counts,  and  there  be  a  general  verdict  for  plain- 
tiff, he  is  entitled  to  full  costs,  though  he  recover  less  than  40s. 
damages  (y).  In  a  case  where  the  declaration  embraced  two  dis- 
tinct objects,  viz.,  a  charge  for  speaking  words  actionable  in  them- 

(p)  Highmore  V.  Lord  and  Lady  Ear-  Jones,  196  ;  Collier  v.   Gaillard,  2  Bl. 

rington,  3  C.  B.,  N.  S.  142.  Bep.  1062 ;  Goddall  v.  Eiisell,  2  0.  M.  & 

,  {q)  Forsdihe  y.  Stone,  3  L.  E.,  C.  P.  R.   249  ;   Orenfdl  v.  Pierson,   1  Dowl. 

607.  406  ;  Kelly  v.  Partington,  6  B.  &  Ad. 

.  (r)  Empson  v.  Griffin,  11  A.  &  E.  186,  645. 

recognizing  ^ag'Ze  v.  Alexander,  7  Bingh.  (m)  Lord  Raym.  1688  ;  BiMryv.  Perry, 

119  ;  and  Day  v.  Robinson,  1  A.  &  E.  2  Str.  936  ;   Turner  v.  Morton,  Wilks, 

564.     See  Solomon  v.  Lawson,  8  Q.  B.  438. 

823  ;  Pemberton  v.  Colls,  10  Q.  B.  461.  (x)  MSS.,  Chambre,  J. 

;  (s)  Alfred  v.  Farlow,  8  Q.  B.  854.  {y)  Savile  v.  Jardine,  2  H.  Bl.  531. 
{t)  Lowe    f.   Harewood,   Sir  William 
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selves,  and  a  ciarge  that  defendant  procured  plaintiff  to  be  in- 
dicted, without  probable  cause,  for  felony ;  it  was  held,  that  such 
an  action,  not  being  merely  an  action  for  words,  but  also  an  action 
on  the  case  for  a  malicious  prosecution,  was  not  within  the  statute  ; 
and,  therefore,  although  plaintiff  recovered  damages  under  40s., 
yet  he  should  be  entitled  to  full  costs  {z).  In  cases  within  the 
statute,  if  damages  are  under  40s.,  plaintiff  cannot  have  more  costs 
taxed  thaji  the  damages,  notwithstanding  defendant  has  justi- 
fied (a),  fey  58  Geo.  III.  c  30,  s.  2,  in  actions  or  suits  for  slan- 
derous words,  in  courts  not  holding  plea  to  the  amount  of  40s.,  if 
the  jury  assess  the  damages  under  30s.,  the  plaintiff  shaU.  recover 
costs  only  to  the  amouiit  of  the  damages. 

fz)  Topsail  \.  Edwards,  Gvo.  Car.  163;      P.    said,  pea-  Clive,   J.,  in   Bartlett  v. 

Blimrd  v.  Barnes,  Cro.  Car.  307.  Bobbins,  to  have  been  determined  in  the 

(a)  Mal/ord  v.  Smith,  i  East,  567,  S.      <vOurt  of  B.  R.,  2  Wils.  258,  E.  5  <3l«o.  I. 
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Nature  of  the  Right  of  Stopping  in  Transitu. — When  goods 
are  consigned  upon  credit  by  one  merchant  to  another,  it  frequently 
happens  that  the  consignee  becomes  a  bankrupt  or  insolvent,  before 
the  goods  are  delivered.  In  such  case  the  law,  deeming  it  un- 
reasonable that  the  goods  of  one  person  should  be  applied  to  the 
payment  of  the  debts  of  anothei-,  permits  the  consignor  to  resume 
the  possession  of  his  goods.  This  right  which  the  consignor  has  of 
resuming  the  possession  of  his  goods,  if  the  full  price  has  not  been 
paid,  in  the  event  of  the  insolvency  of  the  consignee,  is  technically 
termed  the  right  of  stopping  in  transitu.  The  doctrine  of  stoppage 
in  transitu  owes  its  origin  to  courts  of  equity  (a),  but  it  has  since 
been  adopted  and  established  by  a  variety  of  decisions  in  courts  of 
law,  and  is  now  regarded  with  favour  as  a  right  which  those  courts 
are  always  disposed  to  assist.  This  right  is  paramount  to  any  lien 
against  the  purchaser  {b). 

The  following  cases  will  illustrate  the  nature  of  this  right.  B., 
at  London,  gave  an  order  to  A,  at  Liverpool,  to  send  him  a  quan- 
tity of  goods.  A.  accordingly  shipped  the  goods  on  board  a  ship 
there,  whereof  the  defendant  was  master,  who  signed  a  bill  of  lading 
to  deliver  them  in  good  condition  to  B.  in  London.  .  The  ship  ar- 
rived in  the  Thames,  but  B.  having  become  a  bankrupt,  the  de- 
fendant was  ordered,  on  behalf  of  A,  not  to  deliver  the  goods,  and 
accordingly  refused,  though  the  freight  was  tendered.  It  appeared, 
by  the  plaintiff's  witnesses,  that  no  particular  ship  was  mentioned, 
whereby  the  goods  should  be  sent,  in  which  case  the  shipper  is  to 
be  at  the  risk  of  the  perils  of  the  seas.    An  action  on  the  case, 

(a)  See  i)Ugfm7av.iam5erf,9tli  June,  arA  per  horA.  AUnger,  C.  B.,  8  M,  ftW. 
1761  ;    2    Eden,    75,     and    Amb.   399,       838. 

where  the  doctrine  was  first  recognized  ;  (5)  Morley   v.   Hay,   3   Man.   &  Ky. 

396. 
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upon  the  custom  of  the  realm,  having  been  brought  against  the 
defendant  as  a  carriei",  Lord  Mansfield  was  of  opinion  that  the 
plaintiffs  were  not  entitled  to  recover ;  and  said,  he  had  known  it 
several  times  ruled  in  Chancery,  that  where  the  consignee  becomes 
a  bankrupt,  and  no  part  of  the  price  has  been  paid,  it  was  lawful 
for  the  consignor  to  sei^e  the  goods  before  they  come  to  the  hands 
of  the  consignee  or  his  assignees ;  and  that  this  was  ruled,  not 
upon  pi-inciples  of  equity  only,  but  the  laws  of  property.  The 
plaintiffs  were  non-suited  (c).  "What  the  effect  of  stoppage  in 
transitu  is,  whether  entirely  to  rescind  the  contract,  or  only  to  re- 
place the  vendor  in  the  same  position  as  if  he  had  not  parted  with 
the  possession,  and  entitle  him  to  hold  the  goods  until  the  price  be 
paid  down,"  was,  in  a  recent  case,  conadered  to  be  a  point  not  yet 
finally  decided,  the  majority  of  the  Court  of  Exchequer  however 
strongly  inclined  to  the  latter  supposition  (c?).  Lord  Kenyan  held 
it  to  be  an  equitable  lien  adopted  by  the  law,  for  the  purposes  of 
substantial  justice.  Hence  the  circumstance  of  the  vendee  having 
paid  in  part  for  the  goods  will  not  defeat  the  vendor's  right  of 
stopping  them  in  transitu ;  the  vendor  has  a  right  to  retake  them, 
unless  the  full  price  of  the  goods  has  been  paid ;  and  the  only 
operation  of  a  partial  payment  is  to  diminish  the  lien,  pro  tanto  (e), 
for  "  though  a  vendor  of  goods  may  have  been  paid  part  of  the 
price,  he  has  all  the  rights  of  an  unpaid  vendor,  until  the  whole 
has  been  paid "  (/).  The  unpaid  vendor  may  stop  in  transitu 
before  the  goods  come  to  the  hands  of  the  vendee's  factor,  although 
the  factor  has  the  biU  of  lading,  indorsed  to  order,  in  his  hands, 
and  is  under  acceptance  to  the  vendee  on  a  general  account; 
wherefore,  in  such  case,  where  the  vendee  became  bankrupt,  and 
the  factor  also  became  bankrupt,  and  the  messenger  under  the 
factor's  commission,  upon  the  arrival  of  the  ship,  went  on  board 
and  seized  the  cargo,  the  agent  of  the  vendor  having  previously 
given  notice  to  the  captain  to  deliver  the  cargo  to  him,  and  the 
captain  having  agreed  thereto;  it  was  held,  that  trover  would 
lie  by  the  vendor  against  the  assignee  of  the  bankrupt  factor  (g). 

The  cases  which  have  been  decided  on  this  subject  may  be 
arranged  under  the  following  divisions :— 1st,  Who  shall  be  con- 
sidered as  capable  of  exercising  the  right  of  stopping  m  transitu ; 
2ndly,  Under  what  circumstances  the  transitus  shall  be  considered 
as  continuing ;  3rdly,  When  the  transitus  shall  be  considered  as 
determined;  and  lastly.  Where  the  right  of  the  vendor  has  been 
defeated  by  the  negotiation  of  the  bill  of  lading. 

(c)  Assigmes  of  Burghall  v.  Howard,         .  W  Sodgson  v.  loy,  7  T  R-  ^40,  recog- 
London  Sittings  after  Hil.  T.  32  Geo.       nized  m  Fern  y  Wray,  Z^s^t,  93  !,ni 

n, ™ i./d Mansfield, c.  J.,  1 H.  ^;f2:^f^!'irsrn:^r,oT'' 

id)  Wantworth  y.  OuthwaiU,  10  M.  &  (/)  Pf  Z"^*/.  B.    in  ^^«»  ^«^  v. 

w!  452.     See  Clay  v.  Harrison,  10  B.  &  Booher,  2  Ex.  702  ;  and  in  Edmonds  v. 

C.  99  :  Stephens  v.  WilMnsmi,   3  B.  &  £rcwer  2  M.  &  W.  375. 

Ad.  sisTsdwards  v.  Srewer,  2  M.  &  (ff)  P'^tten  v.   Thompson,  5  M.  &  S. 

W.  375.  350. 
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1.  Who  shall  be  considered  as  capable  of  exercising  the  Right  of 
Stopping  in  Transitu. — As  to  the  first  division,  there  are  two  im-. 
portant  cases  in  which  the  subject  has  been  brought  under  the  con- 
sideration of  the  court;  viz.,  Feise  v.  Wray,  3  East,  93;  and  Siffken 
V.  Wray,  6  East,  371.  From  these  it  may  be  collected,  that  if 
the  party  exercising  the  right  stand  in  the  relation  of  vendor, 
quoad  the  bankrupt  or  insolvent,  it  is  sufficient ;  but  that  a  mere 
surety,  for  the  price  of  the  goods,  is  not  entitled  to  stop  them  in 
transitu.  The  case  of  Feise  v.  Wray  was  shortly  this.  B.,  a 
trader  in  England,  gave  an  order  to  C,  his  correspondent  abroad, 
to  purchase  a  quantity  of  goods  for  him.  C.  bought  the  goods 
accordingly  .of  another  merchant,  (who  was  a  stranger  to  B.  and, 
had  not  any  account  or  con-espondenoe  with  him,)  and  shipped  them 
on  board  a  general  ship,  on  the  account  and  risk  of  B. ;  the  bill  of 
lading  was  filled  up  to  the  order  of  B. ;  C.  drew  bills  of  exchange- 
on  B.  for  the  pricje  of  the  goods,  including  also  a  charge  for  com- 
mission. These  bills  were  accepted,  but  not  paid ;  for,  before  the 
goods  arrived,  B.  became  a  bankrupt ;  whereupon  C.  authorized  his 
agent  in  England  to  obtain  possession  of  the  goods  on  their  arrival, 
which  he  did  accordingly.  An  action  of  trover  having  been  brought  ' 
by  the  assignees  of  B.  against  the  agent  of  C,  to  recover  the  value 
of  the  goods  ;  it  was  contended,  on  the  part  of  the  plaintiffs,  that 
the  right  of  stopping  in  transitu  did  not  attach  between  B.  and  C. ; 
that  B.  must  be  considered  as  the  principal  for  whom  the  goods 
were  originally  purchased,  and  that  C.  was  only  his  factor  or  agent, 
purchasing  them  on  his  account ;  and  that  the  right  of  stopping  in 
transitu  did  in  point  of  law  apply  solely  to  the  case  of  vendor  and 
vendee ;  but,  per  Lawrence,  J.,  "  If  that  were  so,  it  would  nearly 
put  an  end  to  the  application  of  that  law  in  this  country ;  for  I 
believe  it  happens,  for  the  most  part,  that  orders  come  to  the 
merchants  here,  from  their  correspondents  abroad,  to  purchase  and 
ship  certain  merchandize  to  them  ;  the  merchants  here,  upon  the 
authority  of  those  orders,  obtain  the  goods  from  those  whom  they 
deal  with  ;  and  they  charge  a  commission  to  their  correspondents 
abroad,  upon  the  price  of  the  commodity  thus  obtained.  It  never 
was  doubted  but  that  the  merchant  here,  if  he  heard  of  the  failure 
of  his  correspondent  abroad,  might  stop  the  goods  in  transitu. 
But,  at  any  rate,  this  is  a  case  between  vendor  and  vendee ;  for 
there  was  no  primty  between  the  original  owner  of  the  goods  and 
the  bankrupt ;  but  the  property  may  be  considered  as  having  been 
first  purchased  by  C.  and  again  sold  to  B.  at  the  first  price,  with 
the  addition  of  his  commission  upon  it.  He  then  became  the  vendor 
as  to  B.  and  consequently  had  a  right  to  stop  the  goods  in  transitu, 
unless  he  is  estopped  by  the  circumstance  of  B.  having  accepted 
bills  for  the  amount ;  which  bills,  it  is  contended,  may  be  proved 
under  B.'s  commission,  and  are  equivalent  at  least  to  part  payment 
of  the  goods :  but  it  was  decided,  in  Hodgson  v.  Loy,  7  T.  E.  440, 
that  part  payment  for  the  goods  does  not  conclude  the  right  to  stop 
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in  transitu  ;  it  only  diminishes  the  vendor's  lien,  pro  tanto,  on  the 
goods  detained.  Then,  having  lawfully  possessed  himself  of  them, 
he  has  a  lien  on  them  till  the  whole  price  be  paid,  which  cannot 
therefore  be  satisfied  by  showing  a  part  payment  only.  It  is 
possible  that  part  payment  may  be  obtained  by  proving  the  bills 
under  B.'s  commission ;  but  if  the  loss  must  fall  on  one  side  or  the 
other,  the  maxim  applies, '  Qui  prior  est  tempore  potior  est  jure.' " 
The  court  were  of  opinion,  that  the  assignees  were  not  entitled  to 
recover.  Since  this  case  it  has  been  held,  that  a  consignor  of  goods, 
who  has  received  the  acceptance  of  the  consignee  for  part  of  the 
goods,  may  stop  them  in  transitu  on  the  consignee's  insolvency,  and 
retain  possession  of  them  without  tendering  back  the  bill  (A). 

The  facts  of  the  case  in  Siffken  v.  Wray  (i),  were  as  follow : — ■ 
B.,  a  trader  in  London,  ordered  goods  to  be  shipped  to  him  by  C, 
his  correspondent  at  Dantzic,  with  directions  to  C.  to  draw  for  the  , 
amount  on  D.  at  Hamburg  (who  had  agreed  to  accept  the  bills, 
upon  receiving  a  commission  on  the  amount),  and  to  transmit  the 
bills  of  lading  and  invoices  to  D.,  who  was  to  forward  them  to  B.  in 
London.  The  goods  were  shipped,  D.  accepted  the  bills,  and  on 
the  receipt  of  the  bills  of  lading,  transmitted  the  same,  (which  were 
made  out  to  the  orders  of  the  shippers  and  not  endorsed,)  to  B.  in 
London,  who  received  them,  together  with  the  invoices  and  letter 
of  advice,  five  days  after  he  had  committed  an  act  of  bankruptcy. 
D.'s  acceptances  were  afterwards  dishonoured,  whereby  C.  was 
obliged  to  take  up  the  bills  of  exchange.  J.  S.,  the  agent  of  D.  in 
England,  procured  from  B.  the  bills  of  lading,  upon  an  undertaking 
that  he  would  dispose  of  the  goods,  on  their  arrival,  to  the  best 
advantage,  and  apply  the  proceeds  to  the  discharge  of  the  bills 
drawn  against  them.  J.  S.,  having  obtained  possession  of  the 
goods,  sold  them,  and  paid  the  proceeds  into  the  Court  of  Chancery, 
to  abide  the  verdict  in  an  action  directed  by  that  court  to  be  brought 
by  the  assignees  of  B.  against  J.  S.  C,  having  been  apprized  of 
what  had  been  done  by  J.  S.,  wrote  a  letter,  signifying  his  appro- 
bation of  J.  S.'s  conduct,  and  therein  claimed  the  proceeds.  The 
action  directed  by  the  Court  of  Chancery  having  been  brought,  the 
Cour*  of  B.  R  were  of  opinion,  that  the  assignees  of  B.  were  en- 
titled to  the  proceeds  :  for,  1st,  D.  did  not  stand  in  the  relation  of 
vendor  of  these  goods  quoad  the  bankrupt,  but  was  a  mere  surety 
for  the  price  of  the  goods,  and  consequently,  he  was  not  entitled  to 
stop  them  in  transitu ;  2ndly,  although  C.  was  the  vendor  of  the 
goods,  yet  J.  S.  could  not  be  considered  as  his  agent  in  this  trans- 
action, not  having  received  any  authority  from  C.  until  after  he  had 
obtained  possession  of  the  goods :  but,  supposing  him  to  have  been 
the  agent  of  C.  before,  yet  there  was  not  any  adverse  takmg  pos- 

(k)  Edwards  v.  Brewer,  2  M.  &  "VV.       East,  4;  mi  Pemiell  v.  AUmnder,  3  E. 
375,  recognmng  Feise  v.  Wray.  &  B.  283  ;  23  L.J.,  Q.  B.  171. 


(i)  6  East,  371.     See  Sweet  v.  Pym,  1 

TOIj,  II, 


II  n 
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session  of  the  goods,  inasmuch  as  they  had  been  taken  under  an 
amicable  agreement  with  B.  after  his  bankruptcy  (/<;). 

A  stoppage  in  transitu,  to  be  valid,  must  be  made  during  the 
transitus  by  the  vendor  or  his  agent  duly  authorized,  hence  a  claim 
to  stop,  made  by  a  stranger  on  behalf  of  the  vendor,  cannot,  after 
the  goods  have  been  demanded  by  the  vendee  at  their  destination, 
be  ratified  by  the  vendor  so  as  to  divest  the  property  in  the 
goods  (I). 

There  is  no  distinction  with  reference  to  the  right  of  stoppage  in 
transitu  between  the  seller  of  goods  of  which  the  property  is  in  the 
vendor,  and  the  seller  of  the  interest  which  he  has  in  a  contract  for 
the  delivery  of  goods  to  him  (m). 

2.  Under  what  Circumstances  the  transitus  shall  ie  considered 
.  as  conti/nui/ag. — As  a  general  rule,  the  goods  will  be  considered  to 
be  in  course  of  transit  until  either  they  have  reached  the  place 
named  by  the  buyer  to  the  seller  as  that  of  their  destination  (rC),  or 
until  they  have  come  to  the  possession,  actual  or  constructive,  of 
the  consignee  (o).  "  The  place  of  their  destination,  as  I  under- 
stand," says  Mr.  Baron  ParJce,  "means  the  place  to  which  they 
were  to  be  conveyed  by  the  carriers,  and  where  they  would  remain 
unless  fresh  orders  should  be  given  for  their  subsequent  disposi- 
tion "  (p).  The  goods  are  to  be  deemed  in  transitu,  not  only  while 
they  remain  in  the  possession  of  the  carrier,  whether  by  land  or 
by  water,  and  although  such  carrier  may  have  been  appointed  by 
the  consignee  (q),  but  also  whilst  they  are  in  any  place  connected 
with  the  transmission  and  delivery  of  them(r). 

The  following  cases  will  illustrate  this.  The  first  in  order  of  time 
is  Stokes  v.  La  Riviere,  cited  in  3  T.  K.  466,  and  more  correctly  by 
Lawrence,  J.,  in  Bothlingk  v.  Inglis,  3  East.  397.  Messrs.  Duhem, 
of  Lisle,  who  had  just  amved  in  London,  applied  to  the  plaintiff  (a 
ribbon-weaver)  for  a  quantity  of  ribbon.  The  plaintiff  having  re- 
ceived a  favourable  account,  by  the  defendants,  of  Duhems'  circum- 
stances, packed  up  goods  to  a  large  amount,  and  delivered  them  to 
the  defendants  to  be  forwarded  to  Lisle.  These  goods,  with  gthers 
purchased  in  like  manner  of  another  tradesman  of  the  name  of 
Twigge,  were  forwarded,  on  or  about  the  12th  of  May,  to  the  de- 
fendants' correspondents  at  Ostend,  with  directions  to  send  them,  to 

(k)  See  note  (i),  supra,  p.  1221.  W.  534. 

(Z)  Bird  V.  Brown,  4  Ex.  786  ;  and  see  (p)  In  Wentworth  v.  OuthwaiU,  10  M. 

NiOwlls  V.  Le  Fewore,  2  B.  TS.  C.  81.  &  "W.  450. 

(m)  Per  Tmdal,  C.  J.,  delivering  judg-  {q)  Stokes  v.  La  Swiere,  cited  3  T.  R. 

ment  of  court  in  Jenkyns  v.  Usborne,  8  466  ;  per  BuUer,  J.,  in  Ellis  v.  Bunt,  3 

Scott,  N.  E.  605  ;  7  M.  &  G.  678.  T.  E.  469  ;  per  Parke,  B.,  in  James  v. 

(»)  Per  Bailey,  J.,  in  Coatesv.  Bailtcm,  Griffin,  2  M.  &  W.  632  ;  Smith  v.  Ooss, 

6  B.  &  C.  427 ;  Leeds  v.  Wright,  3  B.  &  1  Campb.  282. 

P.  320  ;  XHocon  v.  Baldwin,  5  East,  175.  (r)'  Per  Tindal,  C,  J.,  in  Dodson  V. 

(o)  Wentworth  v.  OutJmaite,  9  M.  &  Wentworth,  5  Scott,  N.  E.  833, 
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the  order  of  Messrs.  Duhem.  On  the  receipt  of  the  goods,  viz.  on 
the  29th  of  May,  the  defendants'  correspondents  at  Ostend  wrote  to 
the  Duhems  an  acknowledgment,  and  that  they  waited  their  direc- 
tions. On  the  12th  June,  the  Duhems  stopped  payment ;  and,  by 
an  instrument  signed  the  13th  of  August,  consented  to  Twigge's 
taking  back  his  goods.  But  Messrs.  Duhem  not  having  fulfilled 
some  engagement  with  the  defendants,  and  being  considerably  in- 
debted to  them,  the  defendants  countermanded  the  order  they  had 
given  to  their  correspondents  at  Ostend,  as  to  the  delivery  of  the 
goods,  by  letter  of  th§  31st  May,  and  directed  them  to  alter  the.  marks 
and  deliver  them  to  their  order,  which  was  accordingly  done  ;  and 
they  were  afterwards  disposed  of  in  satisfaction  of  the  defendants' 
demand  upon  Messrs.  Duhem ;  they  contending  that,  immediately 
upon  the  delivery  of  the  goods  by  the  plaintiff  to  them,  the  property 
vested  in  Messrs.  Duhem,  and  that  they,  the  defendants,  had  a 
right  to  detain  them.  Lord  Mansfield  said,  "  No  point  is  more 
clear,  than  if  goods  are  sold,  and  the  price  not  paid,  the  seller  may 
stop  them  in  transitu ;  I  mean  in  every  sort  of  passage  to  the  hands 
of  the  buyers.  There  have  been  a  hundred  cases  of  this  sort; 
ships  in  harbour,  caiTiers,  bills,  have  been  stopped.  In  short,  where 
the  goods  are  in  transitu,  the  seller  has  that  proprietary  lien.  The 
goods  are  in  the  hands  of  the  defendants  to  be  conveyed ;  the 
owner  may  get  them  back  again." 

In  Hunter  and  another  [Assignees  of  Blanchard  and  Lewis)  v. 
Beal,  cited  3  T.  E.  466,  an  action  of  trover  was  brought  for  a  bale 
of  cloth,  which  was  sent  by  Messrs.  Steers  and  Co.  of  Wakefield, 
to  the  defendant,  who  was  an  innkeeper,  directed  for  the  bankrupts, 
to  whom  the  defendant's  book-keeper  gave  notice  that  a  bale  was 
arrived  for  them  :  and  Steers  and  Co.  at  the  same  time  sent  them 
a  bill  of  parcels  by  the  post,  the  receipt  of  which  they  acknowledged, 
and  wrote  word  that  they  had  placed  the  amount  to  the  credit  of 
Steers  and  Co.  The  bankrupts  gave  orders  to  the  defendant's  book- 
keeper to  send  the  bale  down  to  the  Galley  Quay,  in  order  to  ship 
it  on  board  the  Union,  to  be  carried  to  Boston.  The  defendant 
accordingly  sent  the  bale  to  the  Quay ;  but,  arriving  too  late  to  be 
shipped,  it  was  sent  back  to  him.  Within  ten  days  afterwards,  a 
clerk  of  the  bankrupts  went  to  the  defendant's  warehouse,  when  the 
defendant  asked  him  what  was  to  be  done  with  the  bale  in  question, 
and  was  ordered  to  keep  it  in  his  custody  till  another  ship  sailed, 
which  would  happen  in  a  few  days.  The  bankruptcy  happened 
soon  afterwards ;  and  Messrs.  Steers  and  Co.  sent  word  to  the  de- 
fendant not  to  let  the  bale  out  of  his  hands :  accordingly,  when  the 
bankrupts  applied  for  it,  he  refused  to  deliver  it  up.  Lord  Mans- 
field was  clearly  of  opinion,  that  though  the  goods  might  be  legally 
delivered  to  the  vendees  for  many  purposes,  yet  as  for  this  purpose 
there  must  be  an  absolute  and  actual  possession  by  the  bankrupts, 
or  (as  his  lordship  expressed  it)  they  must  have  come  to  the  cor^ 

H  H  2 
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foral  touch  of  the  vendees ;  otherwise  they  may  be  stopped  in. 
transitu ;  a  delivery  to  the  third  person,  to  convey  them,  is  not  suf- 
ficient. The  preceding  case  of  Hunter  v.  Beal  was  much  com- 
mented upon  by  Lord  Ellenhorough,  in  Dixon  v.  Baldwen{s). 
The  impression  on  his  lordship's  mind  appears  to  have  been  against 
the  determination.  His  words  are  these :  "As  to  Hunter  v.  Beal, 
in  which  it  is  said,  that  the  goods  must  come  to  the  corporal  touch 
of  the  vendees,  in  order  to  oust  the  right  of  stopping  in  transitu,  it 
is  a,  figurative  expression,  rarely,  if  ever,  strictly  true.  If  it  be  pre- 
dicated of  the  vendee's  own  actual  touch,  or  pi  the  touch  of  any 
other  person,  it  comes  in  each  instance  to  a  question,  whether  the 
party  to  whose  touch  it  actually  comes,  be  an  agent  so  far  repre- 
senting the  principal,  as  to  make  the  delivery  to  him  a  full,  effec- 
tual, and  final  delivery  to  the  principal,  as  contradistinguished 
from  a  delivery  to  a  person  virtually  acting  as,  a  carrier,  or  mean 
of  conveyance  to  or  on  account  of  the  principal,  in  a  mere  course 
of  transit  towards  him.  I  cannot  but  consider  the  transit  as  having 
been  once  completely  at  an  end  in  the  direct  course  of  the  goods 
to  the  vendee  ;  i.  e.  when  they  had  arrived  at  the  innkeeper's,  and 
were  afterwards  under  the  immediate  orders  of  the  vendee,  thence 
actually  launched  again  in  a  course  of  conveyance  from  him,  in 
their  way  to  Boston  ;  being  in  a  new  direction  prescribed  and  com- 
municated by  himself.  And  if  the  transit  be  once  at  an  end,  the  . 
delivery  is  complete,  and  the  transitus  for  this  purpose  cannot  com- 
mence de  novo,  merely  because  the  goods  are  again  sent  upon  their 
travels  towards  a  new  and  ulterior  destination."  In  Hunt  and 
others  (Assignees  of  Beniiet  and  Heaven)  v.  Ward  (t),  where 
goods  had  been  sent  by  orders  from  the  vendee  to  a  packer  5  the 
packer  was  considered  as  a  middle  man  between  the  vendor  and 
vendee :  and,  therefore,  the  court  held  they  might  be  stopped  in 
transitu,  on  the  bankruptcy  of  the  vfendee.  So  where  A.  sold 
goods  to  B.,  and,  according  to  B.'s  directions,  sent  them  to  G, 
a  wharfinger,  to  be  by  him  forwarded  to  B. ;  it  was  held,  that  while 
they  were  in  O.'s  hands,  they  might  be  stopped  by  A.,  because  they 
were  merely  at  a  stage  upon  their  transit,  and  could  not  be  con- 
sidered as  having  arrived  at  their  final  destination  (u). 

The  plaintiff,  living  at  Leghorn,  consigned  goods  to  B.  at  Liver- 
pool, by  a  ship  chartered  on  account  of  B.  The  captain  signed 
three  bills  of  lading,  as  usual,  one  of  which  was  sent  to  B.  Before 
the  ship  arrived  at  L.,  B.  became  a  bankrupt.  On  the  ship's 
arrival  at  L.,  she  was  ordered  to  perform  quarantine.  Pending  the 
quarantine,  one  of  the  assignees  of  B.  went  on  board  the  vessel, 
claimed  the  cargo  as  belonging  to  the  bankrupt,  and  put  two  per- 
sons on  board  with  a  view  of  keeping  possession.    A  few  days 

(s)  5  East,  184,  recognized  in  Went-  (u)  Smith   aiid   another  v.    Goss,  1 

worth  V.  Outhwaite,  10  M.  &  W.  436,  Campb,  282, 

{i)  Cited  3  T.  E.  467. 
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after,  but  before  the  expiration  of  the  quarantine,  the  plaintiff's 
agent  served  a  notice  of  the  bankruptcy  on  the  captain  of  the  vessel, 
and  claimed  the  goods  on  behalf  of  the  plaintiff;  a  similar  notice 
was  served  on  the  assignees,  the  defendants.  It  was  contended, 
that  the  principal's  right  to  stop  in  transitu  was  completely  at  an 
end  when  the  consignee  had  got  possession,  by  any  means  of  the 
goods  consigned :  that  the  consignee  might  have  met  the  vessel  at 
sea  on  her  voyage,  and  have  taken  possession  by  virtue  of  the  first 
bill  of  lading ;  which  possession,  they  contended,  would  be  com- 
plete to  divest  any  right  the  consignor  might  have  to  stop  the  goods 
in  transitu :  but  Lord  Kenyan  was  of  opinion,  that  this  was  a  stop- 
ping in  transitu  sufficient  to  maintainjihe  action :  his  lordship  said, 
that  in  order  to  give  the  consignee  a  right  to  claim  by  virtue  of 
possession,  it  should  be  a  possession  obtained  by  the  consignee,  on 
the  completion  of  the  voyage  ;  that  the  case  put,  that  the  consignee 
had  a  right  to  go  out  to  sea  to  meet  the  ship,  could  not  be  sup- 
ported, as  it  might  go  the  length  of  saying  that  the  consignee  might 
meet  the  vessel  coming  out  of  the  port,  from  whence  she  had  been 
consigned,  and  that  that  should  divest  the  property  out  of  the  con- 
signor and  vest  it  in  himself,  which  was  a  position  not  to  be 
supported  (a;),  as  there  would  be  then  no  possibility  of  any  stoppage 
in  transitu  at  all.  That  in  the  present  case  the  voyage  was  not 
completed,  till  she  had  performed  quarantine,  till  which  time  she 
was  in  transitu ;  and  as  the  plaintiff's  agent  had  given  notice,  and 
claimed  the  cargo  before  the  completion  of  the  voyage,  he  was  of 
opinion  that  the  plaintiff  had  stopped  the  goods  in  time  enough  to 
prevent  the  property  from  vesting  in  the  assignees.  The  Court  of 
B.  R,  on  a  motion  for  a  new  trial,  confirmed  the  opinion  given  by 
Lord  Kenyan  (y).  The  like  judgment  was  given  in  the  case  of 
Northey  and  another  (Assignees  of  Leyland  and  another)  v.  Field, 
2  Esp.  N.  P.  C.  613.  There  a  quantity  of  wine  was  consigned  to 
B.  After  the  arrival  of  the  vessel,  aboard  which  the  wine  in  ques- 
tion had  been  shipped,  but  pending  the  twenty  days  allowed  for 
payment  of  the  duty,  B.  became  a  bankrupt.  After  the  expiration 
of  the  twenty  days  the  wine  was  removed  into  the  king's  cellar, 
where  by  the  excise  law  it  was  allowed  to  remain  three  raonths : 
during  which  time  the  owner  might  have  the  wine  on  paying  the 
duty,  warehouse-room,  &c. :  but  if  not  paid  at  the  end  of  the  three 
months,  the  wine  would  be  sold.  The  day  before  the  expiration  of 
the  three  months,  the  agents  of  the  consignors  applied  for,  and  en- 
deavoured to  obtain,  possession  of  the  wine,  but  in  vain.  The  wine 
was  sold,  and  the  produce  paid  into  'the  hands  of  a  broker.  An 
action  having  been  brought  by  the  assignees  of  the  bankrupt,  who 
claimed  the  produce,  Lord  Kenyan  was  of  opinion,  that  they  were 

(x)  But  see  Oppenheimv.  Uussell,  3  B.  Valpy  r.  Gibson,  i  0.  B.  837. 

&  P.  54 ;  Foster  v.  Frampton,  6  B.  &  C.  (y)  Bolst  v.  Pownal  and,  another,  1 

107  ;  Whitehead  v.  Anderson,  9  M.  &  W.  Esp.  N.  P.  0.  2i0. 
il8;  Mills  v.  Sail,  2  B.  &  P.  461; 
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hot  entitled  to  recover ;  observing,  that  tlie  courts  of  late  years  had 
inclined  much  in  favour  of  the  power  of  the  consignor  to  stop  his 
goods  in  transitu,  it  was  a  leaning  to  the  furtherance  of  justice. 
Lord  Hardwiclce  had  been  of  opinion,  that  in  order  to  stop  goods 
in  transitu,  there  must  be  an  actual  possession  of  them  obtained  by 
the  consignor,  before  they  come  to  the  hands  of  the  consignee;  but 
that  rule  has  since  been  relaxed ;  and  it  was  now  held,  that  an  actual 
possession  was  not  necessary,  that  a  claim  was  suflficient,  and  to  that 
rule  he  subscribed.  In  the  present  case,  the  bankrupt  had  no  title 
to  the  actual  possession,  until  the  duties  were  paid — until  then  they 
Were  quasi  im  custodid  legis;  before  the  sale,  the  agent  for  the 
consignors  claimed,  and  endeavoured  to  get  possession ;  that  was  a 
sufficient  stopping  in  transitu,  in  his  opinion,  to  secure  the  rights  of 
the  consignor. 

B.,  resident  in  Cumberland,  purchased  a  quantity  of  butter  from 
A.,  who  agreed  to  deliver  it  to  D.,  a  carrier.-  B.  desired  that  it 
might  be  marked  with  the  initials  of  C,  his  brother's  name,  to 
whom  he  usually  sent  his  butter  consigned  for  sale  on  his  own 
account,  and  which  initials  B.  had  constantly  used  for  some  years 
upon  such  consignments.  The  butter  was  delivered  by  the  ven- 
dors to  D.,  the  carrier  agreed  on,  who  was  desired  by  B.  to  forward 
it  as  usual  to  a  wharfinger  usually  employed  by  B.,  at  Stockton,  to 
be  by  him  shipped  for  London.  It  was  stated  in  the  case  that  D. 
entered  the  butter  in  his  way-bill  in  the  name  of  B.,  and  carried  it 
on  his  account,  the  vendor  telling  him  that  B.  was  to  pay  the  car^ 
riage.  He  carried  the  firkins  as  far  as  Bowes,  where  he  delivered 
them  to  E.,  another  carrier,  who  received  no  other  instructions  but 
from  the  way-bill ;  E.  proceeded  with  them  to  Stockton,  and  there 
delivered  them  to  the  wharfinger,  who  had  general  directions  from 
B.  to  send  to  C,  his  brother  in  London.  The  wharfinger  immedi- 
ately wrote  to  B.'  acknowledging  the  receipt  of  the  butter,  and  also 
to  C.,  and  acquainted  ■  the  latter  with  the  name  of  the  ship  by 
which  the  butter  was  to  be  forwarded  to  London.  Before  the 
butter  reached  London,  B.  and  C.  became  bankrupts,  and  the 
defendant,  as  agent  of  the  seller,  got  possession  of  the  butter  on 
its  arrival  in  the  river.  In  an  action  brought  by  the  assignees  of 
B,,  one  of  the  questions  was,  whether  there  was  any  such  delivery 
to  the  bankrupt  as  was  sufiicient  to  divest  the  vendor's  right  to 
stop  in  transitu.  It  was  contended  on  the  part  of  the  defendant 
that  there  was  not ;  that  the  delivery  to  D.,  in  the  first  instance, 
and  afterwards  that  by  him  to  E.,  and  by  E.  to  the  wharfinger, 
were  all  deliveries  made  to  them  in  the  capacity  of  common  car- 
riers, and  not  as  private  agent  of  the  bankrupt.  The  circumstance 
of  the  bankrupt  desiring  D.  to  carry  the  goods  to  the  wharfinger  as 
usual  could  not  vary  the  nature  of  the  agency.  But  supposing  it 
did,  and  that  it  amounted  to  the  appointment  of  the  wharfinger 
as  a  special  carrier  named  by  the  vendee,  that  would  not  alter  the 
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vendor's  right  to  stop  in  transitu  (z) ;  that  Buller,  J.,  has  expressly 
said  in  Ellis  v.  Hunt,  3  T.  R.  469,  that  that  would  make  no  differ- 
ence, and  that  the  case  of  Stokes  v.  La  Riviere,  where  the  right 
was  allowed,  was  a  case  of  delivery  to  a  particular  carrier ;  and  as 
to  the  mark  on  the  goods,  that  was  not  for  the  purpose  of  taking 
possession  of  them,  as  in  Ellis  v.  Hunt,  but  merely  as  a  direction 
to  whom  they  were  to  be  sent.  The  court  were  of  opinion,  that 
the  defendant  was  entitled  to  stop  the  goods  in  transitu.  Lord 
Ellenborough,  adverting  to  the  preceding  case,  in  JDixon  v.  Bald- 
win, 5  East,  185,  observed,  "that  it  was  a  clear  case  of  transit  un- 
completed ;  for  the  butter  purchased  in  Cumberland  was  pro- 
ceeding through  different  stages  of^country  conveyance  to  the 
purchaser  in  London;  but  before  it  reached  the  place  of  its  desti- 
nation it  was  stopped  "  (a). 

B.,  being  in  trade  at  North  Tawton,  in  Devonshire,  gave  orders 
to  the  plaintiffs  to  send  the  goods  in  question  to  him  from  London, 
but  did  not  direct  that  they  should  be  sent  by  any  particular 
ship  (b) ;  his  orders  were  that  they  should  be  sent  to  him  at 
Exeter,  to  be  forwarded  to  N.  T.  They  were  accordingly  shipped, 
arrived  at  Exeter,  and  were  put  into  the  hands  of  the  wharfinger 
to  be  forwarded  to  their  journey's  end.  In  the  books  of  the  wharf- 
inger they  were  put  to  the  account  of  B.  as  the  person  to  whom 
they  were  directed,  and  he  was  considered  as  the  wharfinger's  pay- 
master. In  this  state  of  things  a  letter  was  received  by  the  plain- 
tiffs, in  which  the  vendee  said,  that  his  situation  was  such  that  he 
should  not  receive  the  goods,  and  that  they  might  take  them  back 
again,  if  they  thought  proper.  The  plaintiffs,  immediately  on  the 
receipt  of  this  letter,  sent  to  the  wharfinger,  and  forbade  him  to 
deUver  them  according  to  the  direction.  The  wharfinger  promised 
not  to  deliver  thein  until  he  could  do  so  with  safety,  notwithstand- 
ing which  he  afterwards  delivered  them  to  the  assignees  of  B.  The 
question  was,  whether  the  goods,  in  the  hands  of  the  wharfinger, 
were  in  such  a  situation  that  the  vendors  could  stop  them.  The  ' 
court  were  of  opinion  that  they  were,  and  that  in  point  of  fact  the 
goods  had  been  stopped  in  transitu ;  for,  although  there  had  not 
been  any  corporal  touch,  yet  that  took'  place  which  was  equivalent 
to  it.  The  plaintiffs  gave  notice  to  the  wharfinger  and  demanded 
the  goods  as  their  property;  and  the  wharfinger  undertook  not  to 
deliver  them  until  he  was  certain  of  a  safe  delivery.  Chambre,  J., 
added,  that  there  was  another  point,  however,  upon  which  he  had 
entertained  some  doubt.  The  vendor  did  not  get  possession  of 
these  goods  by  his  own  diligence  and  care,  or  in  consequence  of 
casual  information,  but  through  the  intervention  of  the  bankrupt 
himself,  eight  days  iafter  the  act  of  bankruptcy  committed.  That 
circumstance  raised  some  doubt  in  his  mind ;  since  it  appeared  that 

(«)■  See  post,  p.  1232.  (J)  Mills  y.Mll,  2  B.  &  P.  457. 

(a)  Hodgson  v.  L<yy,  7  T.  E.  440. 
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the  bankrupt  had  thereby  given  a  preference  to  the  plaintififs  over 
the  rest  of  his  creditors.  But,  as  no  fraud  appeared  to  have  been 
committed  on  the  part  of  the  plaintiffs  in  this  case,  he  was  inclined, 
on  this  point,  as  well  as  the  others,  though  not  without  some  doubt, 
•to  concur  with  the  rest  of  the  court  (c). 

It  only  remains  to  observe,  that  where  the  right  of  stopping  in 
transitu  vests  in  the  consignor,  it  cannot  be  divested  by  any  claim 
made  upon  the  goods  in  their  transit  by  a  creditor  of  the  consignee, 
as,  e.  g.,  by  process  of  foreign  attachment  at  the  suit  of  such 
creditor  {d),  or  by  a  common  carriei',  claiming  to  retain  the  goods 
as  a  lien  for  his  general  balance  due  from  the  consignee ;  for  the 
vendor's  right  of  stopping  in  transitu  is  the  elder  and^  preferable 
lien  (e). 

If  a  carrier,  after  notice  from  the  vendor  of  goods  to  stop  therl 
in  transitu,  nevertheless  delivers  them  to  the  vendee,  the  vendor 
may  maintain  trover  for  them  against  the  vendee ;  and  although 
the  vendee  having  become  a  bankrupt,  the  goods  have  passed  into 
the  hands  of  his  assignees,  yet,  inasmuch  as  they  did  not  come  to 
the  possession  of  the  bankrupt,  with  the  consent  of  the  true  owner, 
they  are  not,  in  the  order  and  disposition  of  the  bankrupt,  within 
the  statute  (/).  So,  conversely,  a  formal  demand  of  the  goods  ou 
part  of  the  consignee  at  the  place  to  which  they  are  consigned,  will 
determine  the  transitus,  and  trover  will  lie  against  a  person  to  whom 
they  are  delivered  on  behalf  of  the  consignor  after  such  demand  {g). 
To  make  a  notice  effective  as  a  stoppage  in  transitu,  it  must  be 
given  to  the  person  who  has  the  immediate  custody  of  the  goods ; 
or  if  given  to  the  principal,  whose  servant  has  the  custody,  it  must 
be  given,  as  it  was  in  L%tt  v.  Cowley  (h),  at  such  a  time  and  under 
such  circumstances,  that  the  principal,  by  the  exercise,  of  reason- 
able diligence,  may  communicate  it  to  his  servant  in  time  to  pre- 
vent the  delivery  to  the  consignee  (i).  Although  goods  have  been 
.  delivered  at  the  packers  of  the  purchaser,  he  having  no  warehouse 
of  his  own,  if  they  were  to  be  paid  for  in  ready  money,  and  in- 
structions to  that  effect  were  given  to  the  packer  by  the  vendor, 
they  may  still  be  stopped  in  transitu  (k).  A  resale  of  goods  by  a 
vendee,  and  payment  to  him,  does  not  destroy  the  vendor's  right 
of  stoppage  in  transitu  (T).  An  order  sent  by  the  vendor  to  the 
wharfinger  to  deliver  the  goods  to  the  vendee,  is  sufficient  to  pass 
the  property  to  the  vendee,  provided  nothing  remains  to  be  done 
but  to  make  the  delivery;  but  if  anything  remains  to  be  done, 

(c)  Mills  T.  MU,  2  B.  &  P.  457.  of  court  in  Whitehead  v.  Anderson,  9  M. 

(d)  Smith  V.  Goss,  1  Campb.  282.  &  W.  534. 

(e)  Butler  V.  WoolcoU,  2  M.  E.  64.  (k)  Zoeschman  v.  Williams,  4  CampT). 
(/)  Zitt  V.  Cowley,  1  Taunt.  169.  181. 

(g)  Bird  v.  Brown,  4  Exch.  786.     See  {I)  Craven  v.  Ryder,  6  Taunt.  433,  re- 

also  Beinekey  v.  Ea/rl,  28  L.  J.,  Q.  B.  79.  cognized  in  Dixon  v.  Yates,  5  B.  &  Ad. 

(h)  See  note  (/),  supra.  343.     See  Jones  v.  Jorus,  8,  M.  &  V. 

(i)  Per  Pa/rTce,  B.,  delivering  judgment  431. 
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e.g.,  weighing,  &c.,  the  property  does  not  pass,  and  the  right  of 
stoppage  m  transitu  is  not  defeated  until  that  be  done  (m).  Where 
goods  were  sold,  free  on  board,  and  upon  their  shipment  the  agent 
of  the  vendors  tendered  to  the  mate,  (the  captain  being  absent,)  a 
receipt  by  which  the  goods  were  acknowledged  to  be  shipped  on 
account  of  the  vendors,  which  the  mate  kept,  but  refused  to  sign, 
and  on  the  following  day  signed  bills  of  lading  to  the  orders  of  the 
vendees ;  it  was  held,  that  the  transitus  was  not  at  an  end,  but 
that  on  the  insolvency  of  the  vendees,  the  vendors  were  entitled 
to  stop  the  goods  {n).  So  where  A.  delivered  a  quantity  of  iron  to 
a  carrier  to  be  conveyed  to  B.,  the  vendee  in  the  country,  and  the 
can-ier,  on  his  arrival  at  B.'s  premisesjanded  a  part  of  the  iron  on 
his  wharf,  and  then,  finding  that  B.  hal&  stopped  payment,  reloaded 
the  same  on  board  his  barge,  and  took  the  whole  of  the  iron  to  his 
own  premises;  it  was  held,  that  there  was  not  a  delivery  of  any 
part  of  the  iron,  so  as  to  divest  the  consignor  of  his  right  to  stop 
in  transitu,  the  special  property  remaining  in  the  carrier,  until  the 
freight  for  the  whole  cargo  was  either  tendered  or  paid,  or  until  he 
had  done  some  act  showing  that  he  assented  to  part  with  the 
possession  of  the  goods,  without  receiving  his  freight  (o). 

The  transitus  is  not,  as  has  been  before  remarked,  in  general,  at 
an  end  until  the  goods  have  reached  the  place  named  by  the  buyer 
to  the  seller,  as  the  place  of  their  destination.  Goods  were  pur- 
chased by  a  commission  agent,  at  Manchester,  for  A.,  to  he  sent  to 
Lisbon.  A.  had  no  warehouse  at  Manchester,  and  the  vendor 
delivered  the  goods  to  the  agent,  who  was  to  forward  them  to 
Lisbon  :  it  was  held,  that  the  transitus  continued  until  the  goods 
reached  Lisbon ;  and  that,  the  vendee  having  become  insolvent, 
the  vendor  might  stop  the  goods  in  the  hands  of  the  agent  (j)).  So 
where  the  shippers  acting  for  G.  purchased  and  paid  for,  with  their 
own  money,  flour  at  Stockton,  which  was  sent  by  a  vessel  to 
London,  and  the  invoice  was  forwarded  to  G.  A  manifest  of  the 
flour  was  also  forwarded  by  the  shippers  to  a  wharfinger  in  London, 
whose  practice  it  was  to  deliver  goods  to  the  consignee  named  in 
the  manifest,  upon  application,  and  till  application  to  keep  them 
on  board  the  vessel ;  if  not  applied  for  before  the  vessel  returned, 
he  landed  them,  and  kept  them  in  his  warehouse  to  the  order  of 
the  shipper ;  if  the  goods  were  to  be  delivered  to  order,  he  delivered 
them  to  persons  producing  either  bills  of  lading  or  the  shipper's 
invoice.  G.  was  in  the  habit  of  having  flour  consigned  to  him  at 
the  wharf,  and  sometimes  sold  it  on  board,  sometimes  when  it  was 
landed,  and  kept  for  him  in  the  wharfinger's  warehouses.   The  flour 

(m)  Withers  v.  Lys,  Holt's  N.  P.  C.  See  Cowas-jee  v.  Thompson,  5  Moo.  P.  C. 

18;  4  Campb.  237.     See  Lackington  v.  C.  165 ;  3  Moo.  Ind.  App.  422. 

Atlwrton,  8  Scott's  N.  R.  43  ;  7  M.  &  (o)  Crawshay  y.  Fades,  1  B.  &  C.  181. 

G.  360,  recognizing  Dixon  v.  Yates,  5  (p)  Goates  t.  Milton,  6  B.  &  C.  442. 

B.  &  Ad.  3J.3.  See  also  Nifliolls  v.  Le  Fcivore,  2  B.  N, 

(Ji)  Bmlc  7.  Hatfield,  5  B.  &  A.  632.  C  81. 
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in  question  arrived  at  the  wharf  on  the  12th  of  April,  but  was  not 
landed  until  the  22nd ; — on  the  17th  of  April,  and  before  any  ap- 
plication by  G.,  who  had  become  bankrupt,  the  flour  was  claiined 
under  an  order  from  the  shippers,  it  was  held,  that  the  shippers 
might  stop  it  in  transitu  ;  for  no  act  of  ownership  had  been  exer- 
cised over  it  by  G,  no  invoice  or  bill  of  lading  had  been  produced 
by  him  or  any  agent ;  so  that  the  very  first  act  done  upon  the  flour, 
after  the  ship's  arrival  at  the  wharf,  was  done  by  the  shipper,  before 
the  transit  to  the  hand  or  possession  of  the  vendee  was  complete  (g). 
The  transitus  continues  until  the  goods  have  reached  their  ultimate 
destination  under  the  contract  of  sale,  or  the  vendee  has  given  the 
direction  to  the  goods  (r).  Goods  were  consigned  to  A.,  to  be  de- 
livered in  the  river  Thames ;  on  the  arrival  of  the  vessel  in  the 
river,  the  captain  pressed  A.  to  have  them  landed  immediately :  A., 
in  consequence,  sent  B.  his  son  with  directions  to  land  them  at  a 
wharf,  where  he  was  accustomed  to  have  goods  landed  for  him  and 
kept  until  he  carted  them  away  to  customers  in  his  own  carts ;  but 
A.  (being  then  insolvent)  at  the  same  time  told  B.  he  would  not 
meddle  with  the  goods,  that  he  did  not  intend  to  take  them,  and 
that  the  vendor  ought  to  have  them.  The  goods  "were,  by  B.'s 
direction,  landed  at  the  wharf,  and  there  stopped  in  transitu  by  the 
vendor :  in  trover  for  the  goods,  by  the  assignees  of  A.  against  the 
■  wharfinger,  it  was  held,  that  the  declarations  so  made  by  A.  to  B. 
were  admissible  in  evidence,  although  they  were  not  communicated 
to  the  vendor  or  to  the  wharfinger,  and  that  they  showed  that  A. 
had  not  taken  possession  of  the  goods  as  owner ;  and,  therefore, 
that  the  transitus  was  not  determined  (sj. 

The  general  rule  is,  that  the  transitus  is  not  at  an  end  until  the 
goods  arrive  at  the  actual  or  constructive  possession  of  the  con- 
signee ;  and  a  mere  demand  by  the  consignee,  without  any  deli- 
very, before  the  voyage  has  completely  terminated,  does  not  deprive 
the  consignor  of  his  right  of  stoppage  (t).  Hence,  where  M.  pur- 
chased lead  of  the  plaintiff  at  Newcastle,  without  specifying  any 
place  of  delivery;  after  a  time  M.  desired  that  it  should  be  for- 
warded to  him  in  London,  and  plaintiff  gave  M.'s  agent  at  New- 
castle an  order  on  plaintiff's  servant  for  its  delivery;  the  agent 
indorsed  the  order  to  a  keelman,  who  received  the  lead  and  put  it 
on  board  a  vessel  for  London ;  the  vessel  arrived  on  the  21st  of 
June,  and  defendants,  as  wharfingers,  tfndertook  the  delivery  of 
the  lead ;  M.  failed  on  that  day ;  on  the  23rd  and  24th,  M.  de- 
manded the  lead  of  the  captain  of  the  vessel,  who  refused  to  deliver 
it,  though  the  freight  was  tendered,  alleging  that  defendants  had 

(q)  Tudcer  v.   Humphrey,  4  Bingh.  diss.    See  ffemeJcey  v.  Earle,  28  L.  J., 

616.     See  also  Bartram  v.  Pdrebrother,  Q.  B.  79. 
4  Bingh.  579.  (t)  See  judgment  of  Court  of  Exche- 

(r)  MorUy  v.  Hay,  3  Man.  &  Ey.  396.  quer,  delivered  by  Pcvrlce,  B.,  WhiteheaA 

. is)  James  v.  Grifm,  2  M.  &  W.  623,  v.  Anderson,  9  M.  &  W.  534, 
per  three  Barons,  Lord  Abinger,  C.  B., 
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stopped  it  on  account  of  the  failure  of  M.  On  the  28th,  a  letter 
arrived  from  plaintiff,  ordering  the  lead  to  be  stopped  in  transitu ; 
it  was  then  on  board  a  lighter  belonging  to  defendants;  it  was 
held,  that  the  transitus  was  not  at  an  end,  and  that  plaintiff  was 
in  time  to  stop  the  lead  (u).  The  effect  of  a  stoppage  of  part  of 
the  goods  contained  in  a  joint  contract,  is  to  give  the  vendor  a 
right  to  retain  the  part  actually  stopped  in  tran^situ  till  he  is  paid 
the  price  of  the  whole,  but  does  not  give  him  a  right  to  retake 
that  which  has  arrived  at  its  journey's  end  (v). 

3.  When  the  Transitus  may  be  considered  as  determined. — We 
now  proceed  to  the  third  division,  under  which  it  is  proposed  to 
arrange  those  cases  in  which  it  has  been  decided  that  the  transitus 
was  complete,  and  the  delivery  of  such  a  nature  as  to  divest  the 
vendor's  right  of  stopping  in  transitu. 

The  first  case,  on  this  branch  of  the  subject,  is  that  of  Ellis  v. 
Hunt,  3  T.  E.  464,  the  facts  of  which  were  shortly  thesg :  B.  ordered 
a  quantity  of  files  from  the  plaintiff,  a  manufacturer  at  Sheffield ; 
the  files  were  packed  in  a  cask,  and  sent  by  a  waggon,  directed  to 
B.  in  London.  Before  their  arrival  in  London,  B.  became  a  bank- 
rupt. On  their  arrival  there,  the  goods,  while  they  remained  at 
the  inn,  were  attached  by  a  creditor  of  the  bankrupt  by  process  of 
foreign  attachment ;  afterwards,  the  provisional  assignee  under 
B.'s  commission  demanded  the  goods  from  the  carrier,  and  put  his 
mark  upon  the  cask,  but  did  not  take  them  away.  A  few  days 
afterwards,  the  plaintiff,  who  had  not  been  paid  for  his  goods,  wrote 
a  letter  to  the  carrier,  directing  him,  in  case  the  goods  were  not 
delivered,  to  keep  them  in  his  warehouse,  as  he  had  been  informed 
that  B.  had  become  a  bankrupt.  The  court  were  of  opinion,  that 
the  goods  were  not  in  transitu  at  the  time  when  the  plaintiff  wrote 
to  countermand  the  delivery  of  them ;  before  that,  the  provisional 
assignee,  who  stood  in  the  place  of  the  bankrupt,  had  put  his  mark 
on  the  cask  (x) ;  when  the  goods  were  marked,  they  were  delivered 
to  the  commissioners  as  far  as  the  circumstances  of  the  case  would 
permit,  for,  being  under  an  attachment,  the  assignee  could  not  then 
take  them  away. 

In  some  cases  a  delivery  of  part  of  the  goods  will  operate  to  de- 
termine the  transitus  as  to  the  whole  ;  but  the  rule  that  a  part 
delivery  in  point  of  law  operates  as  a  constructive  delivery  of  the 
whole,  is  confined  to  cases  where  the  delivery  of  part  is  intended 
to  be  a  delivery  of  the  whole  (y) ;  and  if  part  be  delivered  with  an 
intent  to  separate  that  part  from  the  rest,  it  is  not  an  inchoate 

(m)  Jachoti  V.  NicJiol,  5  B.  N.  C.  608.  808,  auipost,  p.  1238.        ^  ^  ,  , 

(v)  Weniworth  v.  Outhwaite,  10  M.  &  (y)  Bunney\.  Poyntg,  4  B.  &Ad.  558; 

"W.  436.  /amcs  v.  ffnffin,  2  M.  &  W.  623. 
(a)  See  Stoveld  v.  Sughes,  14  Bast, 
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delivery  of  the  whole  (z).  Where  the  vendee  takes  possession  of 
a  part  of  the  goods  in  the  progress  of,  and  with  a  view  to,  the 
delivery  of  the  whole,  such  taking  possession  will  determine  the 
transitus  as  to  the  whole;  but  where  the  vendee  means  to  separate 
the  part  delivered  from  the  rest,  and  to  take  that  part  only  on  that 
occasion,  then  the  transitus  will  be  determined  as  to  that  part 
only ;  and  the  right  of  lien  and  the  right  of  stoppage  in  transitu 
on  the  remainder  will  still  continue  (a).  A.,  at  a  foreign  port, 
shipped  goods  by  order  and  on  account  of  B.,  to  be  paid  for  on  a 
future  day,  and  bills  of  lading  were  accordingly  signed  by  the 
master  of  the  ship ;  one  of  the  bills  was  immediately  transmitted 
to  B.,  who,  before  the  arrival  of  the  ship  at  the  place  of  destination, 
sold  the  goods  and  indorsed  the  bill  of  lading  to  C. ;  and  after  the 
arrival  of  the  ship,  and  delivery  of  part  of  the  goods  to  the  agent 
of  C,  B.  became  bankrupt,  without  having  paid  A.  the  price  of  the 
goods.  It  was  held,  that  the  transitus  was  ended  by  the  part 
delivery,  which  must  be  taken  to  be  a  delivery  of  the  whole,  there 
appearing  no  intention,  either  previous  to,  or  at  the  time  of  the 
delivery,  to  separate  part  of  the  cargo  from  the  rest  (6).  A  number 
of  bales  of  bacon,  which  wei-e  lying  at  a  wharf,  having  been  sold 
for  an  entire  sum,  to  be  paid  for  by  a  bill  at  two  months,  an  order 
was  given  to  the  wharfinger  to  deliver  them  to  the  vendee,  who 
went  to  the  wharf,  weighed  the  whole,  and  took  away  several  bales, 
and  then  became  bankrupt :  whereupon  the  vendor,  within  ten 
days  from  the  time  of  the  sale,  ordered  the  wharfinger  not  to 
deliver  the  remainder.  By  the  custom  of  the  trade,  the  charges  of 
warehousing  were  to  be  paid  by  the  vendor  fourteen  days  after  the 
sale.  It  was  held,  that  the  contract  being  entire,  and  part  having 
been  taken  away,  the  delivery  to  the  vendee  was  complete,  and, 
consequently,  the  privilege  of  stopping  in  transitu  could  not  at- 
tach (c)  ;  Ghamhre,  J.,  observing,  that  the  payment  of  the  ware- 
house-room by  the  vendor,  could  not  make  any  difference:  that 
the  vendor,  of  course,  charged  just  so  much  more  as  would  pay  the 
expense  of  warehouse-room :  that  if  the  expense  had  been  paid  by 
the  vendee  it  would  not  make  a  deliveiy  at  the  wharf  a  delivery 
to  him  ;  nor  could  the  vendor  avail  himself  of  the  circumstance  of 
the  expenses  being  paid  by  him  to  prevent  a  delivery  to  the  vendee 
from  operating  as  such.  This  was  a  much  stronger  case  than  the 
preceding  one  of  Slubey  v.  Heyward :  that  proceeded  upon  the 
principle  that  a  delivery  of  part,  where  the  contract  was  entire, 
was  a  delivery  of  the  whole  ;  here  there  was  an  actual  delivery  of 
the  whole.  The  bankrupt  had  actual  manual  possession  of  every 
article,  and  having  weighed  them  all,  he  took  upon  himself  to 
separate  them  {d). 

(z)  PerParJce,  J.,  Dixon  v.  Yates,  S  B.  (i)  Sluhey  v.  Seyward,  2  H.  Bl.  60^. 

&  Ad.  341.  ^c)  HaTwrnondY.  Anderson,  1  N.  K  69, 

(a)  Tamner  v.  Scovell,  14  M.  &  W.  37.  (d)  The  two  last  cases  of  Shihey  V. 

See  Exp.  Cross,  1  Fontl.  N.  E.  215.  Heywwrd,  and  ffairmond  v.  Anderson, 
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If  a  person  purchase  goods  here,  to  be  sent  abroad,  and  they  are 
delivered  m  a  port  of  this  kingdom,  on  board  a  ship  chartered  by, 
and  under  the  complete  control  of,  the  vendee,  such  delivery  is  in 
effect  a  delivery  to  the  vendee  unless  the  bills  of  lading  otherwise 
provide.  Trover  by  the  assignees  of  bankrupts  to  recover  the  value 
of  a  quantity  of  tobacco  shipped  by  the  defendants,  by  order  of  the 
bankrupts,  on  board  a  ship  bound  from  London  for  Alexandria, 
which  ship  was  chartered  to  the  bankrupts  for  three  years,  from 
July,  1792,  and  which  was  paid  for  by  a  bill  at  three  months, 
drawn  by  the  defendants,  on  the  bankrupts,  and  accepted  by  them. 
The  goods  were  shipped  on  the  4th  of  February,  1793,  for  which 
the  mate's  receipt  was  given,  and  an  invoice  thereof  made  out  by 
the  defendants  in  the  names  of  the  bankrupts ;  the  bankrupts  were 
to  find  stock  and  provisions,  and  to  pay  the  master.  The  vessel 
was  detained  by  contrary  winds  at  Portsmouth :  during  which 
time,  the  bankrupts  having  stopped  payment  about  the  11th  of 
March,  1793,  the  defendants  procured  bills  of  lading  to  be  signed 
by  the  captain  to  them,  and  obtained  possession  of  the  tobacco  in 
September,  1794,  and  procured  it  to  be  re-landed,  and  afterwards 
disposed  of  for  their  benefit.  It  was  held,  that  the  delivery  was 
complete,  by  putting  the  goods  on  board  the  ship,  and  consequently, 
that  the  assignees  were  entitled  to  recover  (e).  It  will  be  observed, 
that,  in  the  preceding  case,  the  bankrupts  were  to  have  the  entire 
disposition  of  the  ship  and  the  complete  control  over  her  during 
the  three  years.  The  ship  had  been  one  voyage  to  Alexandria,  and 
had  the  goods  put  on  board  her,  to  carry  them  on  another  voyage 
to  the  same  place  ;  not  for  the  purpose  of  conveying  them  from 
the  vendors  to  the  bankrupts,  but  that  they  might  be  sent  hy  the 
bankrupts  upon  a  mercantile  adventure,  for  which  they  had  bought 
them  (/).  From  not  adverting  to  these  material  circumstances,  an 
inference  was  drawn  from  the  preceding  decision,  which  the  case 
did  not  warrant,  namely,  that  the  right  of  stopping  in  transitu 
could  not  exist  after  a  delivery  of  goods  on  board  a  chartered  ship. 
This  opinion,  however,  was  exploded  in  the  case  of  Bothlingh  v. 
Inglis,  3  East,  381.  There  a  trader  who  resided  in  England  char- 
tered a  ship,  on  certain  conditions,  for  a  voyage  to  Eussia,  and  to 
bring  goods  home  from  his  correspondent  there,  who  accordingly 
shipped  the  goods  on  account,  and  at  the  risk  of  the  freighter,  and 
sent  him  the  invoices  and  bills  of  lading  of  the  cargo.  It  was 
held,  that  the  delivery  of  the  goods  on  board  such  chartered  ship 
did  not  preclude  the  right  of  the  consignor  to  stop  the  goods  while 
in  transitu  on  board  the  same  to  the  vendee,  in  case  of  his  insol- 

underwent  some  discussion  in  Hanson  v.  also  Jones  v.  Jones,  8  M.  &  W.  431. 
Meyer,  6  East,  614  (which  see,  under  tit.  (e)  Fowler  v.  M'Taggart,  cited  7  T.  E. 

"  Trover,"  sect.  1  ;  in  Bmmey  T.  Poyntz,  442  ;  1  East,  522  ;  3  East,  388.     See  6 

4  B.  &  Ad.  568  ;  and  in  Tanner  v.  Scovell,  Ex.  566.  t     o  -n 

14M.  &W.  28:  but  their  authority  does  (/)  Per  Lawrence,  J.,   3  East,   396, 

not  appear  to  have  been  sliaken.     See  397. 
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vency,  in  the  mean  time,  before  actual  delivery,  any  more  than  if 
they  had  been  delivered  on  board  a  general  ship  for  the  same 
purpose.  There  is  no  doubt  that  a  delivery  of  goods  on  board  the 
purchaser's  own  ship  is  a  deliveiy  to  him,  unless  the  vendor  protects 
himself  by  special  tei-ms  restraining  the  effect  of  such  delivery  (g). 
And  this  the  vendor  may  do  by  taking  bills  of  lading,  making  the 
goods  deliverable  to  his  order  or  assigns  Qi).  For  the  vendor  thereby 
reserves  to  himself,  at  the  time  of  delivery  to  the  captain,  the  jm 
disponendi  of  the  goods,  which  the  capta,in  by  signing  the  bills  of 
lading  acknowledges,  and  without  which  it  may  be  ,  assumed  that 
the  vendor  would  not  have  delivered  them  at  all  (i).  And  if  the 
bills  of  lading  so  taken  are  indorsed  in  blank,  and  transmitted  by 
the  vendor  to  his  own  agent,  to  be  delivered  up  on  performance 
of  a  condition,  such  as  acceptance  of  bills  of  exchange,  the  vendor 
will  preserve  his  right  of  property  in  the  goods  until  such  condition 
is  performed  (k). 

Goods  were  shipped  by  the  vendor  on  board  a  general  ship 
belonging  to  a  firm  of  which  the  purchaser  was  a  member,  and 
registered  in  the  purchaser's  name.  Three  parts  of  the  bill  of 
lading  (by  which  the  goods  were  deliverable  at  the  port  of  des- 
tination to  the  purchaser  or  assigns)  were  handed  to  the  vendor, 
and  the  fourth  part  was  retained  by  the  master.  It  was  held  that 
the  delivery  on  board  was  not  a  delivery  to  the  purchaser  so  as  to 
preclude  stoppage  in  transitu  (I). 

The  plaintiff,  a  manufacturer  at  Norwich,  agreed  with  I.  S.  for 
the  purchase  of  some  pipes  of  wine,  one  of  which  was  to  be  paid 
for  in  money,  and  for  the  remainder  I.  S.  was  to  take  goods.  I.  S. 
wi'ote  to  C,  his  correspondent  in  London,  to  send  the  wines ;  C. 
accordingly  purchased  the  wines  of  D.,  shipped  them,  and,  by  the 
biU  of  lading,  consigned  them  to  the  plaintiff,  by  a  vessel  employed 
in  the  course  of  trade  between  Yarmouth  and  London.  On  the 
arrival  of  the  wine  at  Yarmouth,  an  agent  for  the  plaintiff  received 
it  on  his  account,  and  deposited  it  in  the  cellar  of  the  defendant, 
who  was  to  be  paid  for  the  cellar  room  by  the  plaintiff.  A  few 
days  after,  the  plaintiff  arrived  at  Yarmouth,  tasted  the  wines  and 
took  samples  of  them.  Shortly  afterwards,  D.,  discovering  that  C, 
to  whom  he  had  sold  the  wines,  was  a  man  of  no  property,  desired 
the  defendant  to  keep  possession  of  the  wine,  giving  him  an  in- 
demnity. The  plaintiff  having  brought  this  action  for  the  recoveiy, 
the  payment  for  one  pipe,  and  the  agreement  as  to  the  remainder, 

{g)  Per  Patteson,  J.,  6  Ex.  567.     See  shaw  v.  Magniae,  6  Ex.  570.    See  Broum 

Ogle  V.  AtUnsm,  5  Taunt.  759  ;  Ooxe  v.  v.  NortJi,  8  Ex.  1 ;  Jmhyns  v.  Broum, 

Hwrden,  i  East,  211 ;  Oowas-jee  v.  Tkomp-  14  Q.  B.  496. 

son,  6  Moo.  P.  0.  C.  165 ;  3  Moo.  Ind.  (i)  See  note  {g),  supra. 

•APP-  422.  (/c)  Eey  v.  ColdsworOi,  7  Exch.  595 ; 

(A)  Turner  v.  The  Liverpool  Docks,  6  Gwniey  v.  Behrend,  3  E.  &  B.  622. 

Ex.  543  ;   Vcm  Casteel  v.  Booker,  2  Ex.  (l)  ScJwtsnum  v.  Lancashire  and  York- 

691 ;   Wait  v.  Baker,  2  Ex.  1 ;  Eller-  shire  Bailwa/y,  L.  E.,  1  Bq.  349. 
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■was  proved.  This,  in  Lord  Kenyon's  opinion,  gave  the  plaintiff  a 
title  to  the  whole.  It  was  then  contended,  that,  as  the  plaintiff 
lived  at  Norwich,  the  goods  must  be  deemed  to  be  in  transitu  until 
they  arrived  there ;  whereas  here,  they  had  arrived  only  at  Yar- 
mouth, and  had  never  been  dehvered  at  Norwich ;  that  the  usual 
course  was,  to  put  them  into  lighters,  at  Yarmouth,  and  forward 
them  to  Norwich ;  so  that,  until  their  arrival  there,  they  were  in 
transitu,  and  could  be  stopped  by  the  owners.  But  per  Lord 
Kenyan,  "  There  is  no  colour  for  saying  that  these  goods  were  in 
transitu.  I  once  said,  that  to  confer  a  property  on  the  consignee, 
a  corporal  touch  was  necessary.  I  wish  the  expression  had  never 
been  used,  as  it  says  too  much  ;  butiere,  if  a  corporal  touch  was 
necessary  to  confer  a  property  on  the  consignee,  it  had  taken 
place :  but  all  that  is  necessary  is,  that  the  consignee  exercise 
some  act  of  ownership  on  the  property  consigned  to  him,  and  he 
has  done  so  here ;  he  has  paid  for  the  warehouse  room ;  he  has 
tasted  and  taken  samples  of  the  wines  ;  but  it  is  said,  they  have 
not  reached  the  plaintiff's  place  of  abode,  where  they  were  to  be 
ultimately  delivered ;  but  I  think  there  was  a  complete  delivery 
at  Yarmouth  "  (m).  Valpy  v.  Gibson  (n),  affords  an  example  of 
the  sort  of  act  of  ownership  that  will  determine  the  right  of  stop- 
page ;  in  that  case  certain  goods  were  ordered  at  Manchester  for 
Valparaiso,  they  were  forwarded  to  a  shipping-agent  at  Liverpool 
by  the  vendors,  with  instructions  "to  be  directed  as  the  vendee 
might  direct  them  to  be  shipped."  The  vendee  had  the  goods  sent 
to  a  packer's  to  be  repacked,  and,  before  they  were  out  of  the 
packer's  hands,  became  insolvent.  It  was  held,  that  the  transitus 
was  at  an  end,  if  not  on  the  delivery  of  the  goods  to  the  shipping- 
agent,  at  any  rate  on  the  vendee  exercising  dominion  over  them, 
notwithstanding  that  their  ultimate  destination  was  Valparaiso. 

The  reader  will  have  collected  from  the  cases  in  the  preceding 
section,  viz.  Hunt  v.  Ward,  and  Mills  v.  Ball,  that  where  goods 
have  been  delivered  to  a  packer  or  wharfinger,  for  the  purpose  of 
being  forwarded  to  an  ulterior  destination,  and  the  packer  or 
wharfinger  may  be  considered  merely  as  a  middle  man,  in  such 
cases  the  right  of  stopping  in  transitu  remains.  It  now  becomes 
necessary  to  remark,  that,  where  the  insolvent  has  no  warehouse, 
or  no  other  place  of  delivery  than  the  warehouse  of  the  packer, 
&c.,  and  there  is  no  place  of  ulterior  delivery  in  view,  the  transitus 
will  be  considered  as  at  an  end  when  the  goods  have  arrived  at  such 
warehouse,  that  being  their  last  place  of  delivery.  The  following 
cases  will  illustrate  this  rule : — 

Trover  for  goods.  The  goods  in  question  had  been  ordered 
by  the  bankrupt,  who  was  a  merchant  in  London,  of  Messrs. 

(m)  Wright  Y.  Laives,  ms^.  82.  (»)  4  C.  B.  837.    See  ioesclmanv. 

"■  '        ■'  '         '^  Williams,  4  Campb.  181,  ante,  p.  1228. 
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Wallers,  of  Manchester,  and  were  forwarded  by  them,  directed  to 
the  bankrupt,  at  the  Bull  and  Mouth  Inn,  on  the  16th  of  March, 
1802.  On  the  23rd  of  March,  the  goods  were  sent  from  the  Bull 
and  Mouth  Inn  to  the  defendant's  house,  who  was  a  packer,  not  in 
consequence  of  any  orders  respecting  those  particular  goods,  but  in 
consequence  of  a  general  order  from  the  bankrupt  to  send  all  goods 
directed  to  him  to  the  defendant's  house.  On  the  11th  of  March, 
the  bankrupt,  who  lived  in  lodgings,  and  had  no  warehouse  of  his 
own,  absconded,  leaving  no  clerk  to  accept  goods  or  orders  for  him. 
On  the  arrival  of  the  goods  at  the  defendant's  house,  they  were 
booked  for  the  account  of  the  bankrupt ;  and  the  defendant,  not 
knowing  that  the  bankrupt  had  then  absconded,  and  not  having 
any  directions  from  him  respecting  the  goods,  caused  them  to  be 
,  unpacked,  with  a  view  to  ascertain  of  what  they  consisted.  On  the 
31st  of  March,  Messrs.  Wallers  having  learned  the  situation  of  the 
bankrupt's  affairs,  claimed  the  goods  from  the  defendant ;  and  on 
the  day  after,  they  were  demanded  by  the  assignees.  The  defen- 
dant, being  indemnified  by  Messrs.  Wallers,  refused  to  deliver  the 
goods  to  the  plaintiffs.  It  was  held  that  the  transitus  was  at  an 
end,  inasmuch  as  there  was  not  any  other  place  of  delivery  than  the 
warehouse  of  the  packer ;  the  goods,  when  arrived  there,  had  come 
to  their  last  place  of  delivery,  and  consequently  were  no  longer 
liable  to  the  right  of  stoppage  in  transitu  (o).  So  where  goods  are 
to  be  delivered  to  the  vendee  at  a  particular  place,  the  transitus 
in  general  continues  until  they  are  delivered  to  him  at  that  place ; 
but  if  he  by  his  own  act  prevent  the  delivery,  which  otherwise  in 
the  ordinary  course  would  take  place,  and  does  any  act  equivalent 
to  taking  possession,  the  transitus  is  thereby  determined ;  and, 
therefore,  where  the  vendee  of  several  hogsheads  of  sugar,  upon 
receiving  from  the  carrier  notice  of  their  arrival,  took  samples  from 
them,  and  for  his  own  convenience,  desired  the  carrier  to  let  them 
remain  in  his  warehouse,  until  he  should  receive  further  directions ; 
and  before  they  were  removed  became  bankrupt ;  it  was  held,  that 
the  transitus  was  at  an  end,  and  that  the  vendor  was  not  entitled 
to  stop  them  (p).  So  where  goods  were  sent  by  water-carriage 
and  deposited  in  the  earner's  warehouse  at  the  end  of  the  voyage, 
in  the  usual  course  of  business  between  him  and  the  consignee,  viz. 
to  be  delivered  out  to  him  or  to  his  customers  as  they  should  be 
wanted,  without  being  sent  to  his  residence  elsewhere ;  it  was 
held,  that  the  transitus  was  determined,  and  that  the  vendor's 
right  to  stop  the  goods  was  gone,  though  the  carrier  claimed,  as 
such,  a  lien  on  the  goods  against  the  consignee  {q).  So  where  the 
goods  have  so  far  got  to  the  end  of  their  journey,  that  they  wait  for 

(o)  Scott  V.  Pettit,  3  B.  &  p.  469.    See  (q)  Allan  v.  dripper,  2  Tyrw.  217  ;  2 

also  Laeds  v.  Wright,  3  B.  &  P.  320.  Cr.  k  J.  218,  cited  by  Tindal,  C.  J.,  iu 

(p)  Foster  V.  Prampton,  6  B.  &  C.  107.  Dodson  v.  Weiitworth,  4  M.  &  G.  1080 

See  WhiteJiead  v.  Anderson,  9  M.  &  W.  5  Scott's  IT.  B.  821. 
518. 
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new  orders  from  the  purchaser  to  put  them  again  in  motion,  to 
communicate  to  them  another  substantive  destination;  and  if, 
without  such  orders,  they  would  continue  stationary,  the  right  of 
stopping  in  transitu  is  gone.  A.  and  B.,  traders  living  in  London, 
were  in  the  course  of  ordering  goods  of  the  defendants,  cotton 
manufacturers  at  Manchester,  to  be  sent  to  M.  and  Co.  at  Hull,  for 
the  purpose  of  being  afterwards  sent  to  the  correspondents  of  A. 
and  B.  at  Hamburg  ;  and  on  the  31st  of  March,  A.  and  B.  sent 
orders  to  the  defendants  for  certain  goods,  to  be  sent  to  M.  and 
Co.  at  Hull,  to  be  shipped  for  Hamburg  as  usual.  It  was  held, 
that,  as  between  buyer  and  seller,  the  right  of  the  defendants  to 
stop,  as  in  transitu,  was  at  an  end  when  the  goods  came  to  the 
possession  of  M.  and  Co.  at  Hull,  for*they  were  for  this  purpose 
the  appointed  agents  of  the  vendees,  and  received  orders  from  them 
as  to  the  ulterior  destination  of  the  goods ;  and  the  goods,  after 
their  arrival  at  Hull  were  to  receive  a  new  direction  from  the 
vendees  (r). 

A  trader  in  London  was  in  the  habit  of  purchasing  goods  at 
Manchester,  and  exporting  them  to  the  Continent  soon  after  their 
arrival  in  London.  The  goods  so  consigned  to  him  remained  in 
the  waggon-office  of  the  defendants,  who  were  carriers,  until  they 
were  removed  by  his  agent,  for  the  purpose  of  being  shipped.  A 
consignment  of  goods  for  the  trader  was  delivered  to  the  defendants 
on  the  9th  and  12th  of  August ;  on  the  14th  and  17th  the  goods 
arrived  at  the  waggon-office  of  the  defendants  :  on  the  16th  or  l7th 
the  trader  became  bankrupt;  and,  on  the  19th,  notice  of  non- 
delivery to  the  bankrupt  was  given  by  the  consignor  to  the  defen- 
dants, who,  according  to  order,  on  the  21st  delivered  the  goods  to  a 
third  house  :  it  was  held,  that  the  assignees  of  the  bankrupts  were 
entitled  to  recover  the  goods  deposited  with  the  defendants  :  and 
that  the  right  of  the  consignor  to  stop  in  transitu  ceased  on  the 
arrival  of  the  goods  at  the  waggon-office  of  the  defendants  in  Lon- 
don (s).  So  if,  after  goods  are  sold,  they,  remain  in  the  warehouse 
of  the  vendor,  and  he  receives  warehouse-rent  for  them,  this 
amounts  to  a  delivery  of  the  goods  to  the  purchaser,  so  as  to  put 
an  end  to  the  vendor's  right  of  stopping  them  in  transitu  (t). 

On  a  contract  for  the  sale  of  goods  lying  in  a  warehouse,  the 
handing  of  a  delivery  order  to  the  vendee,  and  transfer  of  the  goods 
to  him  in  the  warehouseman's  book,  will  not  vest  the  property  in 
him,  if  something  remains  to  be  done  for  the  purpose  of  ascertain- 
ing the  identity  or  quantity  of  the  goods  ;  as  the  weighing  of  an 
article  forming  part  of  a  bulk,  and  sold  by  weight.  But  if  the 
identity  and  quantity  are  ascertained,  as  where  the  oats  in  par- 

(?•)  Dixon  v.  Baldwen,  6  East,   175 ;  Gibson,  4  0.  B.  837,  anU,  p.  1235. 

Dodson  V.  Wentworth,  4  M.  &  Gr.  1080  ;  (s)  Rome.  v.  Pickford,  8  Taunt.  83. 

5  Soott's  N.  R.  821  ;  Wentworth  v.  Outh-  (t)  Hurry  v.  Mangles,  1  Campb.  452. 

waiie,  10  M.  &  W.  436  ;  see  Valpv  v.  See  Miles  v.  Gorton,  2  C.  &  M.  504. 
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ticular  bin  which  contains  nothing  else,  are  sold,  and  a  bill  accepted 
at  the  same  time  for  the  price,  the  property  vests,  and  the  vendor 
cannot  afterwards  stop  in  transitu  (u).  So  where  the  purchaser  of 
goods  received  from  the  seller  an  order  to  the  wharfinger  in  whose 
warehouse  the  goods  were  deposited,  to  deliver  them ;  and  the  pur- 
chaser, having  lodged,  the  order  with  the  wharfinger,  he  transferred 
the  goods  into  the  name  of  the  purchaser ;  it  was  held,  that  by 
such  transfer  the  wharfinger  became  a  trustee  for  the  purchaser, 
and  there  was  an  executed  delivery  as  much  as  if  the  goods  had 
been  delivered  into  the  hands  of  the  purchaser  (x).  So  where 
goods  being  entered  in  the  books  of  the  West  India  Dock  Com- 
pany in  the  name  of  A.,  he  received  the  usual  check  for  them, 
which,  having  sold  the  goods  for  money  to  B.,  he  indorsed  and  de- 
livered to  him,  and  B.  afterwards  sold  the  goods  on  credit  and 
delivered  the  check  to  C. ;  it  was  held,  that  on  C.'s  insolvency,  A. 
could  not  (for  the  benefit  of  B.)  stop  the  goods,  although  they  con- 
tinued to  stand  in  his  name,  and  he  paid  rent  for  them,  and 
although  the  check  had  not  been  lodged  with  the  Dock  Com- 
pany (y).  So  where  the  defendants  sold  to  I.  S.  a  quantity  of  tim- 
ber, then  lying  at  their  wharf,  for  the  price  of  which  I.  S.  gave  the 
defendants  bills  payable  at  a  future  day ;  I.  S.,  having  marked  the 
timber  with  his  own  mark,  afterwards  sold  it  to  the  plaintiff,  who 
paid  him  for  the  same.  The  plaintiff  went  to  the  wharf,  apprized 
the  defendants  of  his  purchase,  received  for  answer  that  it  was  very 
well,  and  that  they  would  go  with  him  and  show  him  the  timber, 
which  they  accordingly  did,  and  thereupon  the  plaintiff  put  his 
own  mark  on  the  timber.  The  bills  given  by  I.  S.  to  the  defen- 
dants having  been  dishonoured,  they  claimed  to  stop  in  transitu ; 
but  it  was  held,  that  there  was  an  executed  delivery,  and  that  the 
plaintiff  having  given  notice  to  the  defendants  that  I.  S.  had  sold 
the  property  to  him,  and  his  then  marking  it  as  his  own,  made  an 
end  of  the  transit,  and  the  defendants  could  no  longer  detain  or 
stop  the  timber.  Lord  Ellenhorough,  C.  J.,  observed  in  this  case, 
that  the  change  of  mark  from  A  to  B.  on  bales  of  goods  in  a 
warehouse  had  been  held,  by  the  House  of  Lords,  in  a  late  case, 
to  operate  as  an  actual  delivery  of  the  goods  (0).  Where  goods 
are  delivered  to  a  vendee  at  a  wharf,  who  afterwards  ships  them 
there,  no  subsequent  stoppage  of  the  goods  in  transitu  can  take 
place  (a). 

4.  Eow  far  the  Negotiation  of  the  Bill  of  Lading  may  tend 
to  defeat  the  Right  of  Stoppage  in  Transitu. — ^Where  the  property 

(u)  SwanwicJc  v.  Sothem,  9  A.  &  E.  Frost,  12  East,  614. 

895.     See  Godts  r.  Hose,  17  C.  B.  229 ;  (y)  Spear  v.  Tramers,  4  Campb.  251. 

Acraman,  v.  Morrke,  8  C.  B.  449.  See  Tcmner  y.  Scovell,  14  M.  &  W.  28  ; 

(x)  Harmon  v.  Anderson,  2  Campb.  Mngsford  v.  Merry,  1  H.  &  N.  503. 

243.   See  Lackmgton  v.  Atherton,  8  Scott,  («)  Stoveld  v.  Hughes,  14  East,  308. 

N.  E.  38 ;  7  M,  &  G.,360 ;  WMUhoHse  v.  {a)  Noble  v.  Adams,  7  Taunt.  59. 
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in  goods  has  passed  to  a  vendee,  subject  only  to  be  divested  by  the 
vendor's  right  to  stop  them  while  in  transitu,  such  right  must  be 
exercised,  if  at  all,  before  the  vendee  has  parted  with  the  property 
to  another  for  a  valuable  consideration,  bond  fide,  and  by  indorse- 
ment of  the  bill  of  lading,  (without  notice  of  such  circumstances  as 
render  the  bill  of  lading  not  fairly  and  honestly  assignable,)  has 
given  him  a  right  to  recover  them  (6) :  for  the  indorsement  of  a 
bill  of  lading  for  a  valuable  consideration,  and  without  notice  to  the 
indorsee  of  a  better  title,  passes  the  property  (c).  "  Ever  since  the 
great  case  of  Lickbarrow  v.  Mason,  the  law  has  been  considered  to 
be,  that  the  bond  fide  transferee,  for  value,  of  a  bill  of  lading, 
indorsed  by  the  shipper  or  his  consign^,  and  put  into  circulation 
by  the  authority  of  the  shipper  or  consignee,  has  an  absolute  title 
to  the  goods  freed  from  the  equitable  right  of  the  unpaid  vendor 
to  stop  in  transitu,  as  against  the  purchaser ;  and  we  (the  Queen's 
Bench)  believe  it  to  be  of  essential  importance  to  commerce  that 
this  law  should  be  upheld  "  (d).  The  legal  title,  however,  of  the 
indorsee  of  a  bill  of  lading  may  be  impeached  on  the  ground  of 
fraud  (e).  Thus,  if  the  intended  vendee  of  goods,  in  fraud  of  the 
vendor,  procures  the  master  improperly  to  sign  bills  of  lading 
without  delivery  up  of  the  mate's  receipt,  such  bills  of  lading  will 
convey  no  title  to  an  innocent  indorsee  as  against  the  vendor, 
though  they  may  subject  the  master  or  his  owners  to  an  action  (/). 
But  the  mere  circumstance  of  the  indorsee  knowing  at  the  time 
when  the  bill  of  lading  was  indorsed  and  delivered  to  him,  that 
the  consignor  had  not  received  money  payment  for  his  goods,  but 
had  only  taken  the  consignee's  acceptances,  payable  at  a  future 
day  not  then  aiTived,  is  not  sufficient  to  invalidate  the  title  of  the 
indorsee,  in  a  case  where  the  absence  of  fraud  and  mala  fides  is 
found  ((/). 

Where  the  vendor's  legal  right  of  stopping  in  transitu  had  been 
determined  by  the  indorsement  of  the  bill  of  lading,  but  sucb 
transfer  had  been  made  only  as  a  security  for  advances  made  by 
the  indorsee ;  it  was  held,  upon  reference  to  an  arbitrator,  that  in  a 
court  of  equity,  such  transfer  would  be  treated  as  a  pledge  or  mort- 
gage only,  and  that  the  vendor  had  an  equitable  quasi  right  of 

(J)  Lickbarrow  v.  Mason,  2  T.  E.  63  ;  v.  Magniac,  6  Ex.  570. 

1  Sm.  Lead.  Cas.     See  the  argument  of  (e)  Wright  v.  CampMl,  i  Burr.  2046  ; 

Buller,  J.,  6  East,  21,  n.  Salomons  v.  Nissen,  2  T.  E.  674. 

(c)  See  further,  as  to  the  operation  of  (/)  Schuster  v.  M'Kcllar,  7  E.  &  B. 

a  bill  of  lading,  the  judgment  of  Tmdal,  704. 

C.  J.,  in  Jeuiojns  v.  Usbome,  7  M.  &  G.  (?)  Cuming  v.   Brovm,  9  East,  506. 

678 ;  8  Soott,  N.  E.  605 ;  Thompson  v.  See  further    on   this   subject,    Goxe  v. 

Doming,  14  M.  ftW.  403  ;  18  &  19  Viot.  Harden,  4  East,  211  ;  Waring  v.  Cox,  1 

c.  111.  Campb.  369  ;  Barrow  v.  Coles,  3  Campb. 

'  id)  Judgment-  in  Gumey  v.  Behrend,  92  ;  MUchel  v.  Ede,  11  A.  &  E.  888  ;  3 

3  E.  &  B.  637;  23  L.  J.,  Q.  B.  265,  P.  &  D.  513;  Wilmshurst  v.  Bowher,  2 

See  Pennell  v.  Alexamder,  3  E.  &  B.  M.  &  G.  792 ;  3  Scott's  N.  E.  272 ;  7  M. 

283  ;  Twrner  v.  TJie  Liverpool  Docks,  6  &  G.  882 ;  8  Scott,  N.  E.  671. 
Ex.  543  ;  20  L.  J.,  Ex.  393 ;  Mllershaw 
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stoppage  in  transitu,  subject  to  the  previous  right  of  the  indorsee 
to  be  repaid  his  advances  (h) :  "  for  although  the  legal  right  to  the 
goods  is  transferred  with  the  bill  of  lading,  yet,  in  equity,  the 
transfer  takes  effect  only  to  the  extent  of  the  consideration  paid  by 
the  transferee,  leaving  in  the  vendor  an  equitable  interest  in  the 
surplus  value  (i).  A.  being  indebted  to  B.  on  the  balance  of 
accounts,  including  bills  of  exchange  still  running,  accepted  by  B. 
for  A.,  consigned  goods  to  B.  on  account  of  this  balance.  It  was 
held,  that  A.  was  not  entitled  to  stop  the  goods  in  transitu,  upon 

B.  becoming  insolvent  before  the  bills  were  paid;  because,:  the 
goods  being  consigned  to  B.  on  account  of  the  balance  which  then 
existed  in  B.'s  favour,  the  property  vested  in  B.  absolutely  (k).  So 
if  the  purchaser  of  goods  to  be  paid  by  bill,  after  giving  his  accept- 
ance, during  the  time  of  credit,  and  while  the  goods  are  in  transitu, 
sells  them  to  a  third  person  for  a  valuable  consideration,  without 
transferring  any  bill  of  lading  to  him,  the  right  of  the  original 
vendor  to  stop  the  goods  iu  transitu  is  taken  away  (f). 

By  the  usage  of  trade,  West  India  Dock  warrants  indorsed, 
bond  fide,  and  for  good  consideration,  have  been  held  to  transfer  the 
property  in  the  goods,  like  a  bill  of  lading,  and  prevent  the  exercise 
of  the  right  of  stopping  in  transitu  (m)  :  but  it  may  be  questioned 
whether  a  document,  similar  in  form  to  a  bill  of  lading,  but  given 
by  the  master  of  a  boat  navigating  an  inland  canal,  has  the  effect 
of  such  an  instrument  in  transfer-ring  the  property  in  the  goods  (n). 
A.,  by  contract,  sold  to  B.  a  quantity  of  tallow  then  lying  at  a 
wharf,  at  so  much  per  cwt. ;  and  on  the  same  day  gave  a  written 
order  upon  the  wharfinger  to  weigh,  deliver,  transfer,  and  re-house 
the  same.  B.,  having  entered  into  a  contract  to  sell  tallow  to  C, 
obtained  from  the  wharfingers,  and  gave  to  C.  a  written  acknow- 
ledgment that  they  had  transferred  the  tallow  to  the  account  of  C, 
and  that  C.  was  to  be  liable  to  charges  from  a  given  date.  B. 
having  stopped  payment,  A.  gave  notice  to  the  wharfingers  not  to 
deliver  the  tallow  to  B.'s  order  :  it  was  held,  in  an  action  of  trover 
by  C.  against  the  wharfingers,  that  after  their  acknowledgment, 
they  held  the  tallow  as  agents  of  C,  and  that  they  could  not  there- 
fore set  up  as  a  defence  a  right  in  A.  to  stop  it  in  transitu  (o).  But 
the  delivery  of  a  shipping  note  by  the  consignee  of  goods  to  a  third 
person,  with  an  order  to  the  wharfinger  to  deliver  the  goods  to 
such  third  person,  does  not  pass  the  property  in  them  so  as  to  pre- 
vent a  stoppage  in  transitu  by  the  consignor  (j>).     The  lien  of  an 

(A)  In  re  Westzinthm,  5  B.  &  Ad.  817 ;  7  Taunt.  278. 

2  Nev.  &  M.  644.  (»)  See  Bryans  y.  Nice,  4  M.  &  W. 

(i)  Per  Lord  Lamgdale,  M.  K.,  Spat-  775. 

ding  t.  Ruding,  6  Beav.  376.  (o)  ffawes  v.  Waism,  2  B.  &  C.  640. 

{k)  Tertue  v.  Jewel,  4  Campb.  31.  \p)  Akerman  v.  Humphrey,  1  C.  &  P. 

(I)  Davis  V.  Reynolds,  4  Campb.  267.  53,  recognized  by  Park,  3.,  delivering 

(m)  Zwinger  v.  Samuda,  Holt,  N.  P.  judgment  in  Tucker   v.   HiimpJvrey,  4 

C.  395,  per  Pwrk,  J.  ;  but  see  the  case  in  Biugh.  522,  523.  See  Jenkyns  v.  Usbonie, 
banc.  7  Taunt.  265 ;  M'Ewan  v.  Smith,  7  llil.  «f  G.  700 ;  8  N.  E.  605, 

2  H,  L.  Cas.  309 ;  and  Lucas  v,  Dorrien^ 
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unpaid  vendor  (q)  for  the  price  of  goods  remaining  in  his  own 
warehouse  rent-free,  is  not  devested  by  his  giving  the  vendee  a 
delivery  order,  under  which  part  of  the  goods  are  removed.  This 
was  the  case  of  pipes  of  wine  at  Liverpool. 

A  bill  of  lading  remains  in  full  force  until  there  has  been  a  com- 
plete delivery  of  the  goods  thereunder  to  a  person  having  a  right 
to  receive  them,  and  is  not  exhausted  by  the  landiijg  and  ware- 
housing them  at  a  sufferance  wharf  (r). 

See  the  "  Factors  Acts,"  4  Geo.  IV.  c.  83  ;  6  Geo.  IV.  c.  49  ; 

5  &  6  Vict.  c.  39  ;  &  24  &  25  Vict.  c.  96,  ss.  78,  79  ;  and  Kavul- 
shaw  V.  Brownrigg,  2  L.  J.,  Chan.  57^^908 ;  Phillips  v.  Huth,  6  M. 

6  W.  605  ;  Hatfield  v.  Phillips,  9  M.  &  W.  647 ;  14  M.  &  W.  665  ; 
and  12  CI.  &  F.  343.    M'Ewcm  v.  Smith,  2  H.  L.  Ca.  309. 

(y)  Townley  t.  Crump,  5  Nov.  &  M.  &  W.  321. 
606  ;  4  A.  &  E.  58.     See  also  Diccon  v.  (r)  Meyerstein  v.  Barber,  L.  E.  2,  C. 

Yates,  5  B.  &  Ad.  341 ;  Miles  v.  Gorton,  P.  38. 
4  Tyrw.  295 ;  Oibaon  v.  Carruthers,  8  M. 
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I.  Where  Trespass  can  be  rrwrnitavned. 

The  land  of  every  owner  or  occupier  is  inclosed  and  set  apart 
from  that  of  his  neighbour,  either  by  a  visible  or  tangible  fence,  as 
one  field  is  separated  from  another  by  a  hedge,  wall,  &c.,  or  by  an 
ideal,  invisible  boundary,  existing  only  in  the  contemplation  of  law, 
as  when  the  land  of  one  man  adjoins  to  that  of  another  in  the  same 
open  or  common  field.  Hence  every  unwaiTantable  entry  upon  the 
land  of  another  is  termed  a  trespass  by  breaking  his  close.  The 
form  of  action  which  the  law  has  prescribed  for  this  injury  is  an 
action  of  trespass  quare  cla/wsfwrn  fregii,  in  which  the  plaintiff  may 
recover  a  compensation  in  damages  for  the  injury  sustained. 

Although  the  words  of  the  writ  are  (or  rather  were,  for  it  is  not 
now  necessary  to  mention  the  form  of  action  in  the  writ)  qvMre 
" clausum"  f regit,  yet  it  has  been  adjudged,  in  many  instances 
where  the  plaintiff  had  not  an  interest  in  .the  soil,  but  an  interest 
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in  the  profits  only,  that  trespass  might  be  maintained,  and  this 
form  pursued  (a).  Hence,  it  was  held,  that  the  grantee  or  patentee 
of  the  king  de  herbagio  forester,  might  maintain  trespass  against  any 
person  who  consumed  or  destroyed  the  grass,  and  that  the  writ 
should  be  quare  clausum /regit  (b).  So  where  the  plaintiff  is  en- 
titled to  the  vesture  of  land,  that  is,  cora,  grass,  underwood  (c), 
and  the  like.  So  where  the  plaintiff  had  an  exclusive  right  of 
cutting  turves  in  a  moss  ;  although  the  manor  in  which  the  moss 
was' situate  belonged  to  another  (3).  So  if  it  be  agreed  between 
J.  S.  and  the  owner  of  the  soil,  that  J.  S.  shall  plough  and  sow 
the  ground,  and  that  in  consideration  thereof,  J.  S.  shall  give  the 
owner  of  the  soil  half  the  crop,  J.  ^  may  maintain  trespass  for 
treading  down  the  corn  (e).  So  if  a  meadow  be  divided  annually 
among  certain  persons  by  lot,  then,  after  the  several  portion  of 
each  person  is  allotted,  each  is  capable  of  maintaining  an  action 
of  trespass  qu.  cl.  fr.,  for  each  has  an  exclusive  interest  for  the 
time  (/). 

To  maintain  trespass  it  is  essential  that  the  plaintiff  should  have 
exclusive  possession  at  the  time  of  the  injury  committed.  Hence 
"  trespass  will  not  lie  for  entering  into  a  pew  or  seat  in  a  church, 
because  the  plaintiff  has  not  the  exclusive  possession,  the  posses- 
sion of  the  church  being  in  the  parson."  Per  Buller,  J.  {g).  The 
plaintiff  agreed  with  the  defendant  for  the  purchase  of  a  standing 
crop  of  mowing  gi-ass,  then  growing  in  a  close  of  defendant's.  The 
grass  was  to  be  mowed,  and  made  into  hay,  by  the  plaintiff; 
but  the  time  at  which  the  mowing  was  to  begin  was  not  fixed. 
Possession  of  the  close  was  retained  by  the  defendant.  Before 
the  plaintiff  had  done  any  act  towards  carrying  the  agreement 
into  effect,  the  defendant  refused  to  complete  the  agreement,  and 
sold  the  grass  to  another  person  whom  he  directed  to  cut  and  carry 
away  the  same.  Trespass  qu.  cl.  fr.  was  brought,  the  declaration 
stating  that  the  close  was  in  the  possession  of  the  plaintiff.  Lord 
Mlenborough,  C.  J.,  said,  that,  as  the  plaintiff  appeared  to  have 
been  entitled,  (if  entitled  at  all  under  the  agreement  stated,)  to 
the  exclusive  enjoyment  of  the  crop  growing  on  the  land,  during 
the  proper  period  of  its  full  growth,  and  until  it  was  cut  and 

(a)  In  Dent  v.  Oliver,  Cro.  Jao.  122)  N.  P.  85.     In  such  a  case  the  owner  is 

it  was  held,  in  arrest  of  judgment,  that  notjointlyconoernedinthegrowmgcorn, 

trespass  lay  for  the  disturbance  of  the  but  is  to  have  half  after  it  is  reaped, 

profits  of  a  fair,  by  erecting  a  toll  booth,  by  way  of  rent,  which  may  be  of  other 

without  saying  clausum  /regit;  and  per  things  than  money  ;  although,  in  1  Inst. 
Cur.  "although  it  is  not  said  clausum  ■    142,  it  is  said,  it  cannot  be  of  the  profits 

fregit,  yet  it  is  good  enough,  and  punish-  themselves.    But  that,  as  it  seems,  must 

able,  as  a  trespass,  for  erecting  a  booth,  be  understood  of  the   natural  profits, 

although  it  be  not  any  breach  of  the  lUd. 
goi]_"  (/)  Welden  v.  BndgewaUr,  Cro.  Eliz. 

(V)  Dyer,  285,  b.  pi.  4.  421. 

(c)  1  Inst.  4,  b. ;  Moor.  355,  pi.  483.  (</)  Stocks  v.  Booth,  1  T.  R.  430.    See 

(d)  WiUon-<r.  Mackreth,  3  Burr.  1824.       ante,  p.  1081. 

(e)  Welsh  v.  Hall,  per  Powell,  3. ,  Bull. 
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carried  away,  lie  might,  in  respect  of  such  exclusive  right,  maintain 
trespass  against  any  person  doing  the  acts  complained  of.  But  the 
court  were  of  opinion,  that  as  the  agreement  was  by  parol,  it  was 
competently  discharged  by  parol  while  it  remained  executory,  and 
that  on  this  ground  the  plaintiff  was  not  entitled  to  recover  (A). 
But  one  tenant  in  common  may  maintain  trespass  against  his  co- 
tenant,  upon  an  actual  ouster  or  destruction  of  the  subject-matter 
of  the  tenancy,  though  he  has  not  exclusive  possession  (i) ;  as  for 
grubbing  up  a  hedge  Qc). 

Where  trees  are  excepted  in  a  lease,  the  land  on  which  they 
grow  is  necessarily  excepted  also ;  consequently,  if  the  tenant  cut 
down  the  trees,  the  landlord  may  maintain  trespass  for  breaking 
his  close  and  cutting  down  the  trees  (Q.  The  property  in  bushes 
is  in  the  tenant,  even  where  they  are  cut  down  by  a  stranger  (m). 
By  an  exception  of  "  all  trees,  woods,  coppice  wood-grounds,  of 
what  kind  or  growth  soever,"  apple  trees  are  not  excepted  (n). 

Where  two  adjacent  fields  are  separated  by  a  hedge  and  ditch, 
the  hedge  primd  facie  belongs  to  the  owiier  of  the  field  in  which 
the  ditch  is  not.  If  there  are  two  ditches,  one  on  each  side  of  the 
hedge,  then  the  ownership  of  the  hedge  must  be  ascertained  by 
proving  afcts  of  ownership  (o).  The  common  user  of  a  wall  sepa- 
rating adjoining  lands,  belonging  to  different  owners,  is  jprimA 
facie  evidence  that  the  wall  and  the  land  on  which  it  stands  belong 
to  the  owners  of  adjoining  lands  in  equal  moieties  as  tenants  in 
common  Qs).  Secus,  where  the  quantity  of  land,  which  each  party 
contributes  is  known,  and  the  wall  built  at  the  joint  expense  of  the 
two  (q).  The  rule  about  ditching  is  this :  a  person  making  a  ditch, 
cannot  cut  into  his  neighbour's  soil,  but  usually  he  cuts  it  to  the 
very  extremity  of  his  own  land ;  he  is  of  course  bound  to  throw 
the  soil  which  he  digs  out,  upon  his  own  land,  and  often,  if  he  likes 
it,  he  plants  a  hedge  on  the  top  of  it ;  therefore,  if  he  afterwards 
cut  beyond  the  edge  of  the  ditch,  which  is  the  extremity  of  his 
land,  he  cuts  into  his  neighbour's  land,  and  is  a  trespasser :  no  rule 
about  four  feet,  and  eight  feet,  has  anything  to  do  with  it.  He 
may  cut  the  thing  as  much  wider  as  he  will,  if  he  enlarges  it  into 
his  own  land  (r).  If  a  tree  grows  near  the  confines  of  the  land  of 
two  parties,  so  that  the  roots  extend  into  the  soil  of  each,  the  pro- 
perty in  the  tree  belongs  to  the  owner  of  that  land  in  which  the 
tree  was  first  sown  or  planted  (s). 

(h)  Crosby  v.  Wadmorth,  6  East,  602.  (o)  Per  Bwyley,  J.,  in  Owy  v.  West, 

(i)  Willcmson  v.  Maygarth,  13  Q.  B.  Somerset  Snmm.  Ass.  1808. 
837.  (p)  CubUt  T.  Porter,  8  B.  &  C.  257. 

(k)  Yoyce  v.  Voyce,  Gow,  201.  {q\  Matts  t.  HcmUns,  5  Taunt.  20. 

(I)  Rolls   V.   Booh,   Somerset   Summ.  (r)  Per   Lamrence,   J.,   in  Vowles  V. 

Ass.,  2  Geo.  II.,  per  Probyn,  J.,  MS.  Miller,  3  Taunt.  138.     Per  Holroyd,  J., 

(m)  Berrimcm.  v.  Peacock,  9  Bingh.  Doe  v.  Pewrsey,  7  B.  &  C.  307,  ace. 
384-  (s)  Holder  v.  Ooates,  1  M.  &  M.  112. 

(«)  Wyndham  v.  Way,  i  Taunt.  816. 
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The  rule,  that  waste  land  near  a  highway,  and  the  soil  to  the 
middle  of  the  highway,  is  to  be  presumed  primd  facie  to  belong 
to  the  owner  of  the  land  next  adjoining  (<),  is  not  confined  to  a  case 
where  the  owner  of  that  land  is  a  freeholder,  but  extends  equally 
to  cases  where  the  owner  is  a  copyholder  (u) ;  but  evidence  may  be 
given  to  rebut  the  presumption  («).  No  such  presumption  arises, 
where  roads  are  set  out  under  an  Inclosure  Act,  and  the  herbage 
on  the  side  vests  in  the  proprietors  of  the  adjoining  lands  respec- 
tively, under  the  provisions  of  the  statute  (y).  So  where  the  lord 
of  a  manor  has  conveyed  land  to  A.  and  afterwards  to  B.,  and  it 
appears  that  a  ng,rrow  strip  passed  by  one  or  other  of  the  convey- 
ances, but  it  is  doubtful  by  which,  no^presumption  arises  in  favour 
of  A.,  from  the  fact  that  the  strip  lies  between  a  highway  and  land 
uudoubtedly  comprised  in  the  conveyance  to  A.  (z).  If  the  owner 
of  land  builds  houses  and  marks  out  a  street,  and  assigns  part  of 
the  land  as  a  public  highway ;  this  will  not  be  considered  as  a 
transfer  of  the  absolute  property  in  the  soil,  so  as  to  prevent  the 
owner  from  maintaining  trespass  for  an  injury  to  the  soil,  e.  g.,  for 
placing  the  end  of  a  bridge  thereon  (a). 

The  action  of  trespass  qu.  cl.  fr.  is  a  local  action  (6).  Hence, 
where  trespass  was  brought  in  a  court  in  England  for  entering  the 
plaintiff's  house  in  Canada ;  it  was  held,  that  the  action  could  not 
be  maintained  (c) ;  Buller,  J.,  observing,  "  It  is  now  too  late  for  us 
to  inquire  whether  it  were  wise  or  politic  to  make  a  distinction 
between  transitory  and  local  actions  ;  it  is  sufficient  for  the  courts, 
that  the  law  has  settled  the  distinction,  and  that  an  action  quare 
clausum  fregit  is  local.  We  may  try  actions  here,  which  are  in 
their  nature  transitory,  though  arising  out  of  a  transaction  abroad, 
but  not  such  as  are  in  their  nature  local." 

The  action  of  trespass  qu.  cl.  fr.  is  termed  a  possessory  action, 
to  distinguish  it  from  those  actions  in  which  the  plaintiff  must 
show  a  title.  Being  founded  on  in  injury  to  the  possession,  it  is 
essential  that  the  plaintiff  should  be  in  the  actual  possession  of  the 
close  at  the  time  when  the  injury  is  committed ;  but,  as  against  a 
stranger  or  wrong-doer,  it  is  immaterial  whether  such  possession 
be  founded  on  a  good  title  or  not  (d).  Even  a  tortious  possession 
will  support  trespass  against  a  wrong-doer  (e).  In  like  manner  it 
was  held,  that  the  plaintiff,  in  possession  of  glebe  land  under  a 

(t)  See  Grose  v.  West,  7  Taunt.  39.  M.  &  Eob.  24,  aa:. 
To  "balks,"  i.  e.,  strips  of  uncultivated  {z)  White  y.  Bill,  6  Q.  B.  487. 

land  lying  between  lands  which  are  pri-  (a)  Lade.  v.  Shepherd,  2  Str.  1004. 

Tate  property,  the  rule  does  not,  it  seems,  (6)  See  a»<e,  p.  453. 

apply.     Oodmandiester  v.  Phillips,  i  A.  (c)  Doulsony.  Matthews,  i  T.  E  503. 

&  £  550  ('^)  SeeperPatteson,J.,Ryanv.Clark, 

(M)  Doe  T.  Pearsey,  supra.    Sge  J)ce  v.  14  Q.  B.  71 ;  Newlandsj.  Molmes,  3  Q. 

Kernp,  2  B.  N.  C.  102.  B.  679  ;  Every  y.  Smtth,  20  L.  J.,  Ex. 

in)  Doe  V.  Eampson,  4  C.  B.  267.  344.  „,,„„.    ,oo„ 

(V)  R.  V.  MatjkU,  4  A.  &  E.  164.    Per         (e)  Gary  v.  Holt,  2  Str.  1238. 
Lord  Denman,  C.  3.,  R.  v.  Edmonton,  1 
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lease,  void  by  13  Eliz.  c.  20  by  reason  of  the  rector's  non-residence, 
might  maintain  trespass  against  a  wrong-doer  (/).  By  induction 
the  parson  is  put  into  possession  of  a  part  for  the  whole,  and  may 
maintain  an  action  for  a  trespass  on  the  glebe  land,  although  he 
has  not  taken  actual  possession  of  it  {g).  The  contractors  for 
making  a  navigable  canal  who  had,  with  the  permission  of  the  owner 
of  the  soil,  erected  a  dam  of  earth  and  wood  upon  his  close,  across 
a  stream  there,  for  the  purpose  of  completing  their  work,  have  a 
possession  sufficient  to  entitle  them  to  maintain  trespass  against  a 
wrong-doer  Qi).  "Where  the  plaintiff  paid  a  nominal  rent  to  the 
crown  for  1000  acres  of  woodland,  the  wood  being  all  reseiTed  to 
the  crown ;  and  the  only  use  the  plaintiff  himSelf  made  of  the 
land  was,  by  exercising  the  privilege  of  shooting  the  game ;  and  it 
appeared  that  a  person,  by  leave  from  him,  cut  and  took  away  the 
grass  from  the  sides :  it  was  held,  that,  although  he  took  no  legal 
estate  from  the  crown,  for  want  of  compliance  with  the  1  Ann.  c.  7, 
s.  5,  and  could  not  therefore  have  maintained  ejectment,  nor  even 
have  retained  possession  as  against  the  crown,  yet  that  he  might 
maintain  trespass  against  a  party  having  no  title,  and  a  wrong- 
doer. It  was  held  also,  that  payment  of  the  rent,  the  exercise  of 
the  privilege  of  shooting  over  the  land,  and  the  cutting  of  the 
grass  by  the  plaintiff's  permission,  was  sufficient  evidence  to  go  to 
a  jury,  and  for  them  to  find  that  he  was  in  the  actual  possession  of 
all  but  the  trees  {i).  It  seems  that  the  plaintiff  could  not  have 
been  treated  by  the  crown  as  an  intruder.     8.  G. 

If  a  man  be  disseised,  after  his  re-entry,  he  may  have  an  action 
of  trespass  against  the  disseisor  for  any  trespass  done  by  him  after 
the  disseisin;  for  by  his  re-entry  his  possession  is  restored  ah 
initio  (k).  The  customary  heir  of  a  copyholder  may  maintain 
the  action,  after  entry,  for  trespasses  committed  by  a  wrong-doer 
before,  for  after  entry  the  title  relates  back  (I).  If  he  who  has 
the  right  to  land  enters,  he  thereby  acquires  the  lawful  possession, 
and  may  maintain  trespass  against  any  person  who,  being  in  pos- 
session at  the  time  of  his  entry,  wrongfully  continues  upon  the 
land  (m) ;  and  a  lessor,  having  entered  at  the  expiration  of  the 
term,  may  sue  in  trespass  persons  claiming  under  the  late  tenant 
as  well  as  the  late  tenant  himself  (%).  It  is  not  necessary  that  the 
party  who  makes  the  entry  should  declare  that  he  enters  to  take 
possession :  it  is  sufficient,  if  he  does  any  act  to  show  his  inten- 
tion (o).     So,  e  converso,  if  a  tenant  be  out  of  actual  possession  of 

(/)  Oraham  v.  Peat,  1  East,  244.  (m)  Butcher  v.  Butcher,  7  B.  &  C. 

{g)  Bulwer  v.  Bulwer,  2  B.  &  AH.  399  ;  and  semble,  also,  for  the  premom 

470.  trespasses,  on  the  doctrine  of  relation ; 

(h)  Dyson  v.  OoUicJc,  5  B.  &  Aid.  600.  Ba/rnett  v.  Earl  of  Guilford,  11  Ex.  19 ; 

(i)  Harper  v.  Charlesworth,  4  B.  &  0.  at  all  events,  against  the  original  wrong- 

574.  doer.     S.  C. 

(h)  2  Roll.  Abr.  554,  pi.  5.     ,  (n)  Hey  v.  Moorhouse,  6  B.  N.  0.  52. 

{I)  BameU  v.  Earl  of  Guilford,   11  (o)  Butcher  v.  Butcher,   7  B.   &  C, 

Ex.  19.  399. 
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the  land  demised,  by  reason  of  a  flood,  at  tte  time  his  interest 
ceases,  he  cannot  maintain  trespass,  even  against  a  wrong-doer, 
unless  a  clear  intention  to  continue  in  possession  be  shown,  for  on 
the  cesser  of  the  interest  the  cesser  of  possession  is  to  be  pre- 
sumed (p). 

In  trespass  for  taking  and  carrying  away  goods,  however,  it  is 
not  essentially  necessary  that  the  plaintiff  should,  at  the  time  when  - 
the  act  was  done  which  constitutes  the  trespass,  have  the  actual 
possession  of  the  thing  which  is  the  subject-matter  of  the  trespass: 
it  is  sufficient,  if  he  has  a  constructive  possession  in  respect  of  the 
right  being  actually  vested  in  him.  Hence,  if  a  lord  be  entitled  to 
a  waif  and  estray,  within  his  manor,  ie  may,  before  seizure,  main- 
tain trespass  against  a  stranger  who  shall  take  away  the  waif  or 
estray  (q) ;  for  the  right  is  in  the  lord,  and  a  constructive  posses- 
sion, in  respect  of  the  thing  being  within  the  manor  of  which  he 
is  lord.  So  an  executor  has  a  right  immediately  on  the  death  of 
the  testator,  and  this  right  draws  after  it  a  constructive  possession 
from  the  time  of  the  death  of  the  testator  (r).  If  a  man  gives  me 
goods,  which  are  at  York,  and  before  I  have  possession  a  stranger 
take  them,  yet  I  shall  have  trespass ;  because  by  the  gift  the  pro- 
perty is  in  me,  to  which  the  law  annexes  possession  (s).  But  it 
seems  that  the  gift  must  be  by  deed  or  instrument  of  gift  (f).  So 
the  mortgagee,  by  deed,  of  goods  may  maintain  trespass,  although 
the  mortgagor  retain  possession  under  the  provisions  of  the  deed  (u). 
The  owner  of  a  piece  of  land  granted  liberty  to  A.  and  his  heirs  to 
build  a  bridge  on  his  land,  and  A  covenanted  to  build  a  bridge  for 
public  use,  to  keep  it  in  repair,  and  not  to  demand  toll.  The  bridge 
was  built  by  A.  of  materials  purchased  at  his  expense :  part  of  the 
materials  of  the  bridge  having  been  taken  away  by  a  wrong-doer ; 
it  was  held,  that  the  public  had  only  a  license  to  make  use  of  the 
materials  while  they  formed  part  of  the  bridge  for  the  purpose  of 
passage ;  and  when'they  ceased  to  be  part  of  the  bridge,  A.'s  ori- 
ginal property  in  them  reverted  to  him,  discharged  of  the  right  of 
user  by  the  public,  and  consequently  that  A.  might  maintain  trespass 
for  the  asportavit  against  the  wrong-doer  (x). 

By  the  common  law,  he  that  agrees  to  a  trespass  after  it  is  done, 
is  no  trespasser,  unless  the  trespass  be  done  to  his  use  or  for  his 
benefit,  and  then  his  agi-eement  subsequent  amounts  to  a  com- 
mand ;  for,  in  this  case,  omnis  ratihabitio  retrotraUtur  et  Tnan- 
dato  cequiparatur  (y).    But  it  is  otherwise,  if  the  trespass  be  not 

ip)  Brovm  v.  NotUy,  3  Ex.  219.  Ex.  581,  it  was  held,  that  a  mortgage  of 

la)  F  N  B   91   b  a  personal  chattel,  without  either  deed 

(r)  FisUr  v.  Ymng,  2  Bulstr.  268.  or  delivery,  was  sufficient  to  pass  the 

(s)  Bro.  Abr.  Trespass,  pi.  303.  P^Pf'lLv        ,^      •    ii  n  p  inl« 

(t)  Irons  V.  Snu^llpiJe,  2  B.  &  Aid.  «)  WMU  v.  Morrwll  0.  B-  1015. 

m  •  Slmner  v    PiUk    4  Ex    478  ;  but  k)  Samson  y.  Parker,  6  East,  164. 

see  Com.  Mg    B^nrD  2Tshepherd-s  (y)  4  Inst.  317  -FoM^  Counties  Bail- 

Touchstone,  232.     In  Flory  v.  J)enny,  7  way  v.  Broom,  6  Ex.  314,  ace. 
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done  to  his  use.  A.  having  knowingly  received  from  B.  a  chattel, 
(which  B.  had  wrongfully  seized,)  upon  demand  refused  to  give  it 
back  to  the  owner ;  there  was  not  any  proof  that  the  seizure  was 
to  A.'s  use ;  it  was  held,  that  A.  was  not  a  joint  trespasser  with 
B.  {z).  That  an  act  done  for  another  by  a  person  not  assuming  to 
act  for  himself,  but  for  such  other  person,  though  without  any  pre- 
cedent authority  whatever,  becomes  the  act  of  the  principal,  if 
subsequently  ratified  by  him,  is  the  known  and  well  established 
rule  of  law.  In  that  case  the  principal  is  bound  by  the  act,  whether 
it  be  for  his  detriment  or  his  advantage,  and  whether  it  be  founded  * 
on  a  tort  or  a  contract,  to  the  same  extent  and  with  all  the  conse- 
quences which  follow  from  the  same  act,  if  done  by  his  previous 
authority  {a).  Where  a  broker,  under  an  authority  to  distrain  for 
rent,  took  and  sold  a  fixture,  and  paid  over  the  proceeds  to  the 
landlord  (the  defendant),  who  received  them  without  inquiry  but 
without  knowledge  that  anything  irregular  had  been  done,  it 
was  held,  that  no  such  authority  appeared  as  would  sustain  the, 
action  (6). 

Although  every  person  has  of  common  right  a  liberty  of  coming 
into  a  public  market  for  the  pui-pose  of  buying  and  selling,  yet  he 
has  not  of  common  right  a  liberty  of  placing  a  stall  there,  but  he 
must  acquire  such  liberty  by  a  compensation,  which  is  called 
stallage.  Hence,  trespass  may  be  maintained  by  the  owner  of  the 
soil  against  a  person  who  unlawfully  places  a  stall  in  the  market  (c). 
The  authority  of  the  preceding  case  was  recognized  in  the  Mayor 
of  Norwich  v.  Swann,  2  W.  Bl.  1116  ;  where  it  was  held,  that 
trespass  would  lie  for  setting  tables  in  a  market-place  for  the  sale 
of  goods  without  leave  of  the  owner  of  the  soil.  The  lord  or  owner 
of  the  soil  may  maintain  trespass  against  a  commoner  who  is  guilty 
of  an  entry  on  the  common,  for  the  purpose  of  chasing  the  conies 
there :  for  the  commoner  can  justify  an  entry  merely  for  the  pur- 
pose of  using  his  common  (d). 

Tenants  in  common  ought  to  join  in  trespass  quare  clausum 
/regit ;  for  if  one  tenant  in  common  bring  trespass  qu.  cl.  fr.  with- 
out his  companion,  it  may  be  pleaded  in  abatement ;  but  in  abate- 
ment only  (e). 

An  action  of  trespass  lies  against  any  person  who  gleans  on 
another's  ground  after  harvest;  for  a  right  to  glean  cannot  be 
claimed  by  any  person  at  common  law.  Neither  have  the  poor  of 
a  parish  legally  settled  such  right  (/).  Trespass  will  lie  against  a 
peace-officer  who  seizes,  under  a  search-warrant,  goods  not  specified 
therein  (g).    Though  the  freehold  of  the  churchyard  is  the  parson's, 

(z)  Wilson  V.  SarJcer,  4  B.  &  Ad.  614.  Str.  1238  ;  1  Wils.  107. 

(a)  Per  Tindal,  C.  J.,  deliveixagjndg-  (d)  Hadesden   v.    Gryssell,  Cro.  Jao. 

meut  in  Wilson  v.  Tumnum,  6  M.  &  tr.  195. 
242.  (e)  Com.  Dig.  Abatement  (E.  10). 

(Vs  Freeman  v.  RosUr,  13  Q.  B.  780.  (/)  Steel  y.  Moughton,  1  H.  Bl.  51. 

(c)  Mayor  of  Northampton  v.  Ward,  2  {g)  Crazier  v.  Cundey,  6  B.  &  C.  232. 
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trespass  lies  at  the  suit  of  a  person  at  whose  expense  a  tombstone 
has  been  erected,  against  a  person  who  wrongfully  removes  it  from 
the  churchyard  and  erases  the  inscription  (h).  It  is  a  direct  tres- 
pass to  injure  the  person  of  another,  by  driving  a  carriage  against 
the  carriage  wherein  such  person  is  sitting,  although  the  last-men- 
tioned carriage  be  not  the  property  nor  in  the  possession  of  the 
person  injured  (i). 

A  person,  who  for  his  own  purposes,  brings  on  his  lands,  or 
collects  and  keeps  there  anything  likely  to  do  mischief  if  it 
escapes,  no  matter  whether  the  thing  brought  be  beasts,  or  water, 
or  filth,  must  keep  it  in  at  his  peril ;  and  if  he  does  not  do  so, 
*  he  is  primd' facie  answerable  for  all  the  damage  which  is  the 
natural  consequence  of  its  escape.  He  can  excuse  himself  by 
showing  that  the  escape  was  owing  to  the  plaintiff's  default ;  or 
perhaps  that  the  escape  was  the  consequence  of  vis  major,  or  the 
act  of  God  (k)  "  If  I  am  the  owner  of  an  animal,  in  which  by  law 
the  right  of  property  can  exist,  I  am  bound  to  take  care  that  it 
does  not  stray  into  the  land  of  my  neighbour,  and  I  am  liable  for 
any  trespass  it  may  commit,  and  for  the  ordinary  consequences  of 
that  trespass.  Whether  or  not  the  escape  of  the  animal  is  due  to 
my  negligence  is  altogether  immaterial."  Per  WilliaTns,  J.  (I).  For 
the  vicious  acts  of  an  animal  of  an  ordinarily  quiet  nature,  the 
owner  is  generally  not  liable,  unless  he  has  a  knowledge  of  its  mis- 
chievous propensities,  but  when  such  vicious  acts  are  really  the 
natural  consequences  of  the  animal's  being  loose,  the  owner  is 
responsible  (m).  Trespass  to  the  person  or  personal  property,  upon 
a  highwaj'',  however,  will  not  render  the  trespasser  liable,  without 
negligence.  As  in  the  case  of  collisions  of  ships  at  sea,  or  acci- 
dents caused  by  driving  or  riding  along  the  highway,  in  all  which 
cases,  without  negligence,  there  is  no  liability,  whether  on  sea  or 
land  (n).  It  was  said  by  JBlacJcburn,  J.,  in  Fletcher  v.  Rylands, 
that  it  is  believed  that  all  the  cases  in  which  inevitable  accident 
has  been  held  an  excuse  for  what  primd  facie  was  a  trespass,  can 
be  explained  on  the  principle  that  the  circumstances  were  such, 
as  to  show  that  the  plaintiff  had  taken  that  risk  upon  himself. 

Although,  if  a  person  does  an  injury  by  an  unavoidable  accident, 
an  action  does  not  lie  (o) ;  yet  if  any  blame  attaches  to  him,  al- 
though he  be  innocent  of  any  intention  to  injure,  as  if  he  drive  a 
horse  too  spirited,  or  pull  the  wrong  rein,  or  use  imperfect  harness, 
and  the  horse  taking  fright  kills  another  horse,  then  trespass  may 
be  maintained  {p). 

(h)  Spooner  v.  Brewster,  3  Bingh.  136.  as  to  last  case.         ,,,„„„,,„ 

(i)  Hopper  v.  Reeve,  7  Taunt.  698.  (»)  May  v.  Burdett,  9  Q.  B.  112. 

(k)  Fletcher  v.  RyUncLi,  L.  R,  1  Ex.  (n)  Fletcher  y  Mylm^,  see  note  (h)  ■ 

279  (in  error) ;  L.  R.,  3  H.  L.  Cas.  330  ;  Hammock  v   White,   11   C.   B.  (N.  S.) 

37  L.  J.,  Ex.  161  ;  4  H.  &  C.  250.  688  ;  31  L.  J.,  0.  P.  129 

(I)  Cox  V.  Burbidge,  13  C.  B.  (K  S.)  (o)  Mall  v.  FeamUy,Z  Q.  B.  919. 

438  •   32  L   .1     OP.  89.     See  Lee  v.  {p)  Wakeman  v.  Bobinsmi,   1  Bmgh. 

Biley,  18  C.  B.  (F.  S.)  722 ;  sed  qvxre  213.    See  further,  anU,  p.  43. 
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Trespass  will  lie  against  a  corporation  aggregate,  for  an  act  done 
by  their  agent  within  the  scope  of  his  authority  {q).  See  ante, 
p.  43., 

By  21  Jac.  I.  c.  16,  s.  3,  all  actions  of  trespass  quare  claumm 
fregit  shall  be  commenced  and  sued  within  six  years  next  after  the 
cause  of  such  actions  accrued. 


II.  Where  Trespass  cannot  be  maintained. 

•  < 

If  the  entry  be  warranted  by  law,  it  is  not  a  trespass.  Such  is 
an  entry  to  demand  rent  due  for  the  enjoyment  of  the  land,  to  take 
and  carry  off  tithes  after  they  have  been  set  forth,  or  to  distrain 
for  rent  arrear  or  damage  feasant.  It  was  formerly  held,  that  a 
person  might  justify  the  following  a  fox  with  hounds  over  the 
grounds  of  another,  if  there  were  not  any  further  damage  committed 
than  was  absolutely  necessary  for  the  killing  the  fox  (r)  ;  but  the 
law  now  is,  that  a  person  may  not  enter  the  grounds  of  another 
merely  for  the  sport  and  diversion  of  the  chase  (s).  Where  a  person 
goes  out  sporting  with  his  friends,  and  purposely  leads  them  on  to 
another's  land,  he  is  equally  guilty  of  a  trespass,  although  he  may 
remain  off  the  land,  whilst  his  friends  go  on  it  (t).  But  in  Mason 
V.  Keeling,  Lord  Raym.  608,  Holt,  C.  J.,  said,  that  if  a  dog  breaks 
a  neighbour's  close,  the  owner  will  not  be  subject  to  an  action. 
One  tenant  in  common  cannot  bring  an  action  of  trespass  against 
his  co-tenant  (except  on  an  actual  ouster  or  destruction  of  the 
subject-matter  of  the  tenancy),  because  each  of  them  may  enter 
and  occupy  in  common,  &c.,  per  my  et  per  tout,  the  lands  and 
tenements  which  they  hold  in  common  (u).  So  if,  from  the  finding 
of  the  jury,  it  appears  to  be  a  tenancy  in  common,  judgment  shall- 
be  given  for  defendant,  although  the  issue  be  found  against  him  (v). 
Bargainee  for  years  cannot  maintain  trespass  before  entry  and 
actual  possession  (cc). 

If  A.  make  a  lease  for  j^ears,  excepting  the  trees,  with  an  in- 
tention to  sell  them,  the  law  gives  the  lessor  power,  as  incident 
to  the  exception,  to  enter  and  show  the  trees  to  those  who 
would  buy  them,  for  without  sight  none  would  buy,  and  without 

(?)  Mcmnd  v.  Monmouthshire  Canal  (N.  S.)  344;  34  L.  J.,  163  Q.  B. 

Co.,  4  M.  &  G.  452.  («)  Litt.  Sect.  323. 

(r)  Gvmdry  v.  FeWutni,  1  T.  R.  334.  (v)  £enington  v.  BeniTigton,  Cro.  Eliz. 

(a)  Ea/rl  of  Essex  v.   Capel,  Hertford  157.     But  this  was  a  special  verdict.    A 

Sum.  Ass.  1809,  Lord  ElUnborough,  C.  tenancy  in  common  cannot  \>a  given  in 

J.,  2  Chitty,  Game,  1831.     And  see  the  evidence  under  M6.  ten.     Voycev.  Voyce, 

remarks  there  of  the  C.  J.  on  Chmdry  v.  Gow,  201 ;  and  see  Farrar  v.  Beswich,  1 

MUham.  M.  &  W.  682. 

(0  Bill  V.  Walker,  Peake's  Add.  Ca.  (x)  Adm.  Lutwich  v.  Mitttm,  Cro.  Jao. 

234.    See  Stacey  v.  Whitelmrst,  18  C.  B.  604 ;  Wheeler  y.  MonUfiore,  2  Q.  B.  133. 
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entry  none  could  see  (y).  A  lessor,  during  the  term,  cut  down 
some  oak  pollards  growing  upon  the  demised  premises  which 
were  unfit  for  timber ;  it  was  held,  that,  as  a  tenant  for  life  or 
years  would  have  been  entitled  to  them,  if  they  had  been  blown 
down,  and  was  entitled  to  the  usufruct  of  them  during  the  term, 
the  lessor  could  not,  by  wrongfully  severing  them,  acquire  any 
right  to  them ;  and  consequently  that  he  or  his  vendee  could  not 
maintain  trespass  against  the  tenant  for  taking  them  {z).  The 
plaintiff  was  the  landlord  of  a  house,  which  he  let  to  A.,  ready 
furnished,  and  the  lease  contained  a  schedule  of  the  furniture.  An 
execution  issued  against  A,  under  which  defendant,  as  sheriff  seized 
part  of  the  furniture,  although  notice ^as  given  to  the  officer  that 
it  was  the  property  of  plaintiff.  Plaintiff  brought  trespass.  Ad- 
judged per  Cur.,  that  it  would  not  lie  {a).  The  defendant  locked 
up  the  goods  of  plaintiff,  his  lodger;  in  a  room  which  he  held  of 
the  defendant,  and  in  which  the  plaintiff  had  put  them ;  the  de- 
fendant kept  the  key,  and  refused  the  plaintiff  access  to  them, 
saying  that  nothing  should  be  removed,  till  a  sum  of  money  which 
he  claimed  to  be  due  from  the  plaintiff  was  paid.  This  was  held 
not  such  a  taking  of  the  goods  as  would  support  an  action  of  tres- 
pass (6).  Trespass  will  not  lie  by  the  assignees  of  a  bankrupt 
against  a  sheriff  for  taking  the  goods  of  a  bankrupt  in  execution, 
after  an  act  of  bankruptcy,  and  before  the  issuing  of  the  commis- 
sion, notwithstanding  he  sells  them  after  the  issuing  of  the  com- 
mission, and  after  the  provisional  assignment,  and  notice  from  the 
provisional  assignee  not  to  sell ;  for,  at  the  time  the  goods  were 
taken,  the  assignees  had  neither  actual  nor  constructive  posses- 
sion (c). 

Condemnation  of  goods  in  the  Exchequer  is  so  conclusive  and 
so  alters  the  property,  that  trespass  will  not  lie  against  the  officer 
for  seizing  the  goods  condemned  ;  for  the  condemnation  has  rela- 
tion to  the  time  of  seizure,  at  which  time  the  goods  were  the  goods 
of  the  king,  and  not  of  the  plaintiff  (d).  So  where  a  ship  was 
seized  as  forfeited  under  the  Navigation  Act,  12  Car.  II.  c.  18  (e), 
by  a  governor  of  a  foreign  country  belonging  to  Great  Britain; 
it  was  held,  that  the  owner  could  not  maintain  trespass  against 
the  party  seizing,  although  the  latter  did  not  proceed  to  condem- 
nation ;  for  by  the  forfeiture  the  property  is  divested  out  of  the 
owner  (/).  So  where  a  ship  is  bond  fide  seized  as  a  prize,  the 
owner  cannot  sustain  an  action  in  a  court  of  common  law  for  the 
seizure,  though  she  be  released  without  any  suit  being  instituted 

(y)  Uford's  case,  last  res.  11  Eep.  52,  (c)  Smith  v.  MilUs,  1  T.  R.  475. 

a.  ;  Hmitt  v.  Isham,  7  Ex.  77.  (<*)  Scott  v.  Shearman,  2  W.  Bl.  977. 

{z)  Ghannon  v.  Patch,  5  B.  &  C.  897.  (e)  Eepealed.  ,     .   „     „ 

[a)  Ward  v.  Macaulcy,  4  T.  K;  489.  (/)  WilHns    v.   De^ard,    5   T.    R. 
See  Gordon  v.  Marper,  7  T.  R.  9.  112. 

(b)  Harrtley  v.  Momm,  3  Q.  B.  701. 
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against  her;  his  remedy,  if  any,  being  in  the  Court  of  Admi- 
ralty (^r). 

Trespass  cannot  be  maintained  for  taking  an  excessive  distress, 
where  the  distress  is  lawful,  the  whole  being  one  entire  act  {h}. 
Neither  will  trespass  lie  for  an  irregular  distress,  where  the  irregu- 
larity complained  of  is  not  in  itself  an  act  of  trespass,  but  consists 
merely  in  the  omission  of  some  of  the  forms  required  in  conduct- 
ing the  distress,  such  as  not  procuring  goods  to  be  appraised  before 
they  are  sold  (i).  If  a  sheriff  continues  in  possession  after  the 
return  day  of  the  writ,  that  irregularity  makes  him  a  trespasser 
ab  initio,  but  will  not  support  the  allegation  of  a  new  tresptass 
committed  by  him  after  the  acts  which  he  justifies  under  the 
execution  (j) ;  and  per  Mansfield,  C.  J.,  "the  plaintiff  should  have 
new  assigned." 

Trespass  will  not  lie  against  an  ofiicer  for  taking  goods  or  cattle 
by  virtue  of  a  replevin,  unless  a  claim  of  property  be  made  at  the 
time  when  the  officer  comes  to  demand  them  (k).  Trespass  will 
not  lie  against  a  coroner  for  causing  a  person  to  be  put  out  of  the 
room  where  an  inquest  was  about  to  be  held,  after  his  refusal  to 
depart,  for  the  coroner's  court  is  a  court  of  record,  and  no  action 
will  lie  against  a  judge  of  a  court  of  record  for  any  act  done  by  him 
in  the  exercise  of  his  judicial  functions  (l).  If  a  person  rated  to 
the  poor  object  to  a  rate  valid  on  the  face  of  it,  e.  g.  because  it  is 
a  prospective  rate,  he  ought  to  appeal  to  the  next  session;  and 
if  he  do  not,  he  cannot  maintain  trespass  against  the  over- 
seers of  the  poor  who  distrain  on  him  for  non-payment  of  the 
rate  (m).  But  where  the  magistrates  or  other  persons  have  acted 
without  jurisdiction,  as  where  the  person  rated  has  no  land  in  the 
parish  for  which  the  rate  is  made,  it  is  otherwise  (n)  ;  ci  fortiori, 
therefore,  if  the  want  of  jurisdiction  appears  on  the  face  of  the 
warrant  or  order  (o).  The  house  of  the  plaintiff,  an  uncertificated 
bankrupt,  was  broken  open,  and  effects  acquired  by  him,  subse- 
quently to  his  bankruptcy,  were  taken  by  the  defendants,  who  had 
become  his  creditors  since  the  bankruptcy,  and  did  not  know  who 
were  the  assignees  under  the  bankruptcy.-  The  bankrupt  having 
sued  the  defendants  in  trespass,  they  obtained,  after  action  brought, 
a  surrender  of  the  assignees'  interest  in  the  effects  seized  :  it  was 
held  that  this  w;as  a  ratification  of  the  seizure,  and  that  the  plain- 
tiff could  not  recover  (p).  Where  the  assignees  of  an  uncertifi- 
cated bankrupt,  by  agreement,  for  a  valuable  consideration  paid  to 
them  by  a  third  party,  had  left  the  bankrupt's  furniture,  &c.,  in  his 
possession,  and  afterwards,  notwithstanding  such  agreement,  seized 

(3)  Faith  V.  Pearson,  4  Campb.  357.  Cavth.  381. 

(A)  Lynne  v.  Moody,  2  Str.  851.  (l)  GarneU  v.  Ferrand,  6  B.  &  C.  611. 

(i)  Messing  v.  KemiU,  3  Campb.  115.  (m)  Dtirrant  v.  Boys,  6  T.  R.  580. 

See  further,  awte,  p.  610.  (n)  Werner  v.  Price,  3  B.  &  Ad.  409. 

(3)  Aitkenhead  v.   Blades,   5  Taunt.  See  ante,  p.  1142. 
198.  (0)  Day  v.  King,  5  A.  &  E.  359. 

(k)  Per  Holt.  G.  J.,  in  HalUtt  v.  Byrt,  (p)  Bull  v.  Pichersgill,  1  B.  &  B.  282. 
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the  same  ;  it  was  held,  that  they  were  justified  in  so  doing,  an  un- 
certificated ba,nkrupt  not  being  entitled  to  retain  any  property 
against  his  assignees  (g). 


III.  Of  the  Declaration. 

Venue. — The  action  of  trespass  qu.  cl.  fr.  is  a  local  action,  and 
consequently  the  venue  must  be  laid,  in  the  county  where  the  land 
lies  ;  for  otherwise  the  plaintiff,  on  the  general  issue,  may  be  non- 
suited at  the  trial,  unless  advantage  be  taken  of  the  3  &  4  Will.  IV. 
c.  42,  s.  22  (see  ante,  p.  454),  underowhich  local  actions  may  be 
tried  and  writs  of  inquiry  executed  in  any  county,  if  the  court  or 
judge  shall  so  order.  But  trespass  for  taking  goods  is  transitory, 
and  the  venue  may  be  laid  in  any  county ;  subject,  however,  to 
its  being  changed  upon  an  application  to  the  court,  supported  by 
affidavit,  &c. 

Form  of. — The  form  of  declaration  given  in  Sched.  B.  Form  25, 
to  the  Common  Law  Procedure  Act,  1852,  is,  "  that  the  defendant 
broke  and  entered  certain  land  of  the  plaintiff,  called  the  Big 
Field,  and  depastured  the  same  with  cattle."  Where,  however, 
several  trespasses  have  been  committed,  some  of  which  are  justi- 
fiable and  others  not,  it  would  be  advisable  to  declare  in  the  old 
form,  that  the  defendant,  "  diversis  diebus  et  vicibus,"  committed 
the  trespasses,  &c.,  for  if  a  justification  were  pleaded  to  a  declara- 
tion in  the  form  given  by  the  Common  Law  Procedure  Act,  a  new 
assignment  would  not,  perhaps,  be  admissible  (r),  for  that  would  be 
enlarging  the  declaration  (s).  By  18  PI.  K,  H.  T.  1853— "In 
actions  for  trespass  to  land,  the  close  or  place  in  which,  &c.,  must 
be  designated  in  the  declaration  by  name,  or  abuttals,  or  other 
description,  in  failure  whereof  the  plaintiff  may  be  ordered  to 
amend  with  costs,  or  give  such  particulars  as  the  court  or  a  judge 
may  think  reasonable."  An  insufficient  description  may  also,  it 
seems,  be  ground  for  a  new  trial  (f).  The  above  form,  it  will  be 
observed,  describes  the  close  by  name— "the  close  called  'the 
Big  Field.' "  A  description  of  a  close  by  two  abuttals  only  is  suffi- 
cient (u).  At  common  law  it  was  not  necessary  to  describe  the 
close  (v) ;  and  the  plea  of  liberum  tenementum  was  origmally  . 
invented' for  the  purpose  of  obtaining  a  better  description  of  the 
property  (x). 

(q)  Niasv.  Ada-rmon,  3  B.  &  Aid.  225.  {u)  North  v.  IngamelU,  9  M.  &  W. 

ir)  Taylor -v.  Smith,  post, -p.  "ii^l .  249.             .            r^  ,    ,       ■<,    nr-ni 

(s)  Per  Cur.,  Polhikgho^tY.  Wright,  8  (v)  Martm   v    KeMon,   2    W.   Bl. 

O   R  9nfi  1089. 

(t)WMer  V.  Bkhards,  1  Q.  B.  439.  {x)  Harmy  v,  Brydg^,  14  M.  &  W. 

As  to  a  description  of  a  party  wall,  see  437. 
"  rley  v.  M 'J)ermott,  8  A.  &  E.  138. 

K  K 

VOL.  ir. 
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The  close  in  which,  &c.,  does  not  mean  the  whole  close  referred 
to  in  the  declaration,  but  that-  part  of  the  close  in  which  the  tres- 
pass is  proved  to  have  happened;  and  the  plaintiff (i/)  or  de- 
fendant (0)  may  so  apply  it.  Where  the  plaintiff  had  named  the 
close  in  his  declaration,  and  the  defendant  pleaded  lib.  ten.  gene- 
rally, without  giving  any  further  description  of  the  close  ;  it  was 
held  ,that  the  plaintiff  was  not  driven  to  a  new  assignment,  hut  was 
entitled  to  recover  upon  proving  a  trespass  done  in  a  close  hearing 
the  name  given  in  the  declaration,  although  the  defendant  had  a 
close  in  the  same  parish  known  by  the  same  name  (a).  So  where 
the  close  was  insufficiently  described  by  abuttals,  it  being  described 
as  abutting  "  towards  "  instead  of  abutting  "  upon  "  certain  other 
closes,  but  the  defendant  went  to'  trial  without  objection  ;  it  was 
held,  that  the  plaintiff  was  entitled  to  a  verdict  on  proving  a 
trespass  in  a  qIoso  corresponding  to  the  one  so  described,  though  it 
appeared  that  the  defendant  was  also  entitled  to  one,  to  which  the 
description  was  applicable  (b). 

In  trespass  for  taking  goods,  the  goods  may  be  described  gene- 
rally, as  in  trover  (c).  The  declaration  should  state  the  goods  to 
be  "  the  plaintiff's,"  or  he  will  not  be  entitled  to  any  damages  for 
them  (d)  ;  unless  there  be  an  admission  of  the  plaintiff's  property 
in  them  on  the  record,  as  where,  in  trespass  for  taking  a  hook,  the 
defendant  pleaded,  that  the  plaintiff  attacked  him  with  it,  where- 
fore the  defendant  took  it  away  from  him  and  handed  it  to  the 
constable  (e).  In  declarations  for  taking  animals  ferce  naturcB,  it 
must  be  stated  that  the  animals  were  either  dead,  tame,  or  con- 
fined; otherwise  property  in  the  plaintiff  cannot  be  alleged;  at 
least  such  allegations  will  be  bad  on  demurrer.  In  trespass  for 
taking  duas  damas  ipsius  plaintiff,  in  a  certain  close  of  the  plain- 
tiff, called  the  park ;  the  declaration  was  held  bad  on  demurrer, 
because  a  person  cannot  have  property  in  deer  unless  they  are 
tame  and  reclaimed  (/).  The  value  of  fixtures  may  be  recovered 
under  the  terms,  "  goods,  chattels,  and  effects,"  in  a  declaration  in 
trespass  (g). 

(y)  Tapley  y.  Wainwright,  5  B.  &  Ad.  (e)  Brooke  v.  Brooke,  1  Sid.  184. 

395.  (/)  Mallocke  v.  EastUy,  3  Lev.  227. 

(z)  RieJmrds  v.  PeaJce,  2  B.  &  C.  918 ;  The  rule  is  the  same  in  indictments  for 

Bassett  v.  Mitchell,  2  B.  &  Ad.  99.     See  larceny.     Rough's  case,  2  East,   P.  C. 

post,  p.  1257.  607. 

{a)  Cocker  v.   Orompton,   1   B.    &  C,  (g)  Pitt  v.  Sliew,  4  B.  &  Aid.  206 ; 

489.  (see  Dalton  v.  Whittem,  3  Q.  B.  961) ; 

(V)  Lempriere  v.  Humphrey,  3  A.  &  E.  i.  e.,  semble,  if  severed,  per  Pa/rhe,  B., 

181.  in  Hallen  v.  Runder,  1  C.  M.  &  E.  276  ; 

(c),  2  "Wms.  Saund.  74,  m  notis.  tut  see  per  Parke,  B.,  Twigg  v.  Potts, 

(d)  Pritchmd  v.   Long,  9  M.   &  W.  ihid.  &3.     '          , 
666. 
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IV.  Of  the  Pleadings. 

Not  Guilty. 

The  general  issue  in  this  action  is,  not  guilty.  By  19  PI.  E., 
H.  T.  1853— In  actions  for  trespass  to  land,  the  plea  of  not  guilty 
sha,ll  operate  as  a  denial,  that  the  defendant  committed  the  trespass 
alleged  in  the  place  mentioned,  but  not  as  a  denial  of  the  plain- 
tiff's possession  or  right  of  possession  of  that  place,  which,  if 
intended  to  be  denied,  must  be  traversed  specially.  By  E.  20— In 
actions  for  taking,  damaging,  or  converting  the  plaintiff's  goods, 
the  plea  of  not  guilty  shall  operate  §s  a  denial  of  the  defendant 
having  committed  the  wrong  alleged  by  taking,  damaging,  or  con- 
verting the  goods  mentioned,  but  not  of  the  plaintiff's  property 
therein.     And  see  post,  "  Not  Possessed." 

By  Statute. — Under  a  plea  of  not  guilty  "by  statute  "  (see  ante 
p.  861)  an  overseer  sued  in  trespass  for  taking  A.'s  goods,  may 
prove  that  he,  as  overseer,  distrained  the  goods  for  a  poor's  rate  due 
from  B.,  and  that  the  goods  were  the  goods  of  B.,  and  not  of  A.  (A). 
Wherever  a  statute  says  that  a  party  may  prove  his  defence  under 
the  general  issue,  it  means  that  he  may  prove  the  whole  matter  of 
defence  (i).  Such  a  plea  is  not  affected  by  the  Pleading  Eules  of 
H.  T.  1853,  but  has  the  same  operation  as  it  would  have  had  they 
not  been  made  ;  putting  in  issue  not  only  the  defences  peculiar  to 
the  statute,  but  all  that  would  have  arisen  at  common  law  (Jc). 

By  11  Geo.  II.  c.  19,  s.  21, — In  actions  of  trespass  brought 
against  any  person  entitled  to  rents  or  services  of  any  kind,  his 
bailiff  or  receiver,  or  other  person,  relating  to  an  entry  by  virtue  of 
the  act,  or  otherwise,  upon  the  premises  chargeable  with  such  rents, 
or  services,  or  to  any  distress,  or  seizure,  sale,  or  disposal  of  any 
goods  or  chattels  thereupon,  the  defendants  may  plead  the  general 
issue,  and  give  the  special  matter  in  evidence.  Thus  the  tenancy 
and  ownership  of  the  goods  are  denied  by  the  general  issue  in  such 
a  case  (I).  So  the  defendant  may  show  that  he  entered  under  a 
warrant  of  distress  for  rent  and  was  forcibly  turned  out  of  pos- 
session, and  thereupon  broke  the  door  and  entered,  in  order  to 
seize  the  goods  (m).  But  where  the  tenant  had  removed  his  goods 
clandestinely  from  the  demised  premises,  and  the  landlord  had 
seized  them  as  a  distress  within  thirty  days,  under  the  above 
statute  ;  it  was  held,  that  to  an  action  of  trespass  brought  by  the 
tenant  against  the  landlord  for  such  seizure,  the  defendant  could 
not  give  the  special  matter  in  evidence  under  the  general  issue  by 
virtue  of  the  above  section ;  for  that  clause  is  confined  to  cases 

(h)  Maine  v.  Davmj,  4  A.  &  E.  892.  (l)  Williams  v.  Jones,  11  Q.  B.  643. 

(i)  Per  Patteson,  J.,  S.  C.  (m)  Eagleton  v.  Chitteridge,  11  M.  & 

(k)  Soss  V.  aifton,  11  A.  &  E.  631.  W.  465. 

.  K  K  2 


1S56  TEESPASS. 

•where  the  distress  is  made  upon  the  premises  demised  (w).    In 
this  case,  the  defence  must  be  pleaded  specially  (o). 

Not  Possessed. 

To  a  declaration  for  breaking  and  entering  defendant's  close,  the 
defendant  pleaded  {inter  alia),  that  the  close  was  not  the  plain- 
tiff's; it  was  held,  that  evidence  of  possession  (unrebutted)  was 
sufficient  to  entitle  the  plaintiff  to  a  verdict  on  this  plea(p). 
"  The  plea  denying  the  close  to  be  the  plaintiff's  is  a  denial  of  the 
possession,  if  the  defendant  is  a  wrongdoer  (q),  if  otherwise,  of  the 
right  to  possession,  but  in  either  supposition  it  is  necessarily  a 
denial  of  title,  for  even  in  the  former  case  possession  is  title  as 
iagainst  a  wrong-doer"  (r).  Such  a  plea,  in  the  case  of  goods,  was 
always  held  to  put  in  issue  the  propeHy  of  the  plaintiff  in  the 
goods,  which  could  not  otherwise  be  denied,  there  being  no  plea  of 
liberum  tenementum  in  such  a  case  (s).  In  the  case  of  trespass  to 
land,  where  a  plea  of  lib.  ten.  may  be  pleaded,  the  court  of  Queen's 
Bench,  in  Whittington  v.  Boxall,  5  Q.  B.  139,  differing  from  the 
above  dictum  in  Purnell  v.  Young,  held,  that  the  defendant,  under 
a  plea  of  "  not  possessed,"  could  not  give  evidence  of  title  in  him- 
seE  But  this  question  has  been  finally  set  at  rest  by  Jones  v. 
Chapman,  2  Exch.  803,  where  it  was  held,  in  the  Exchequer 
Chamber,  that  under  such  a  plea  the  defendant  might  show  a 
lawful  right  to  the  possession  of  the  close,  either  in  himself  or  in 
some  other  person,  under  whose  authority  he  had  acted. 

Ziberum  Tenementum. 

In  trespass  to  real  property,  the  defendant  may  plead  that  the 
close  in  which,  &c.,  is  the  freehold  or'  customary  tenement  of  the 
defendant,  or  of  a  third  person  under  whom  he  acted  (t).  This  is 
termed  a  plea  of  liberum  tenementv/m. 

By  this  plea  the  defendant  admits  that  the  plaintiff  is  in  pos- 
session, and  that  he  himself  is  pri/md  facie  a  wrong-doer  ;  but  he 
undertakes  to  show  a  title  in  himself  which  shall  do  away  with  the 
presumption  arising  from  the  plaintiff's  possession.  This  he  is 
bound  to  do,  either  by  showing  title  by  deed,  in  the  usual  way,  or 
by  proving  a  possessory  title  for  twenty  years.  Hence,  this  plea  is 
not  supported  by  proof  of  the  exercise  of  acts  of  ownership  by  the 
defendant  for  a  period  of  less  than  twenty  years,  where  it  appears 
that  before  the  commencement  of  that  period,  and  also  within 
twenty  years,  the  estate  was  in  a  third  person  (u).     On  a  plea  of 

(n)   Vaughan  v.  Davis,  1  Esp.  257.  Welby,  8  A.  &  E.  878. 

(o)  Postman  v.  Harrell,  6  C.  &  P.  225.  (r)  Per  Parke,  B.,  Pwrnell  v.  Young, 

(p)  Heath  v.  Milwa/rd,  2  B.  N.  C.  98.  3  M.  &  W.  288. 
Secvs  (semble),  in  an  action  of  trespnss  (s)  Harrison  v.  Dixon,  12  M.  &  W. 

for  mesne  profits.    Doe  v.  Huddart,  2  C.  142. 
M.  &  R.  316.  (i!)  Harvey  y.  Bridges,  1  Ex.  261. 

(q)  Ace.  per  Patteson,  J.,  Carnaby  v.  («)  Brest  v.  Lever,  7  M.  &  W.  593. 
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tiberum  ienementum,  to  an  action  of  trespass  on  a  close  named  or 
described  in  the  declai-ation,  the  defendant  is  entitled  to  a  verdict, 
if  he  establish  a  titleto  that  part  of  the  close  on  which  the  trespass 
■was  committed,  and  is  not  bound  to  prove  a  title  to  the  whole  close. 
By  this  plea  he  undertakes  to  prove;  first,  that  some  part  of 
the  described  close  belongs  to  him ;  and,  secondly,  that  it  is  on 
this  part  of  the  close  that  all  the  acts  complained  of  have  been 
done  (v). 

"Where  the  defendant  pleads  lib.  ten.  in  I.  S.,  and  that  the  de- 
fendant entered  by  his  command,  the  plaintiff,  in  his  replication, 
may  traverse  the  command ;  for  it  is  a  settled  rule,  that  possession 
is  sufficient  to  maintain  trespass  agSinst  a  wrong-doer,  and  this 
rule  would  be  of  no  avail  if  the  command  were  not  traversable  ; 
for  in  that  case  the  wrong-doer  might  shelter  himself  under  a  plea 
of  an  outstanding  freehold  in  a  stranger,  from  whom  he  derived 
no  authority  to  commit  the  trespass;  and  it  is  not  competent  to  a 
wrong-doer  to  call  on  a  person  in  actual  possession  to  set  out  his 
title  {x).  The  plaintiff  had  lands  abutting  on  one  side  of  a  public 
highway,  called  Shepherd's  Lane,  (which  was  primd  facie  evidence 
that  half  of  the  lane  was  his  soil  and  freehold)  ;  it  was  held,  that 
he  might  deplare  generally  for  a  trespass  in  his  close,  called  Shep- 
herd's Lane,  and  that  it  was  incumbent  on  the  defendant  to  plead 
soil  and  freehold  in  another,  in  order  to  drive  the  plaintiff  to  new 
assign  the  trespass  in  that  part  of  the  lane  which  was  his  exclusive 
property  (y). 

Where  the  plaintiff,  in  his  declaration,  avers  a  single  act  of  tres- 
pass, e.  g.  that  on  such  a  day  the  defendant  stopped  the  plaintiff's 
cattle  and  cart,  and  the  defendant  justifies  the  act,  there  cannot  be 
a  new  assignment  (z). 

Where  one  tenant  in  common,  brings  trespass  against  his  co- 
tenant,  the  declaration  alleging  a  destruction  of  and  expulsion 
from  the  entire  common  property,  the  defendant  may  pay  money 
into  court,  in  respect  of  the  damage  to  the  plaintiff's  share,  and  as 
to  the  residue  plead  liberum  tenementuTn,  or  traverse  the  plain- 
tiff's property  (a). 

A  plea  of  lib.  ten.  is  a  sufficient  answer  to  an  action  of  breaking 
and  entering  the  plaintiff's  dwelling-house,  expelling  the  plaintiff 
therefrom,  and  seizing  and  taking  the  plaintiff's  goods  for  the 
purpose  of  removing  them  from  the  premises  (b). 

(v)  Smith  V.  Soyston,  8  M.  &  W.  381.  the  declaration  is,  in  form,  quite  general, 

Seejxnte,  p.  1254.  not  mentioning  any  day  (see  owife,  p. 

{x)  Chambers  v.  Donaldson,  11  East,  1253).     Perhaps,  therefore,  this  case  is 

65.                                '  no  longer  applicable. 

(y)  Stevens  v.  Whistler,  11  East,  51.  {a)  Cresswell  v.  Hedges,  1  H.  &  C. 

(s)  Taylor  v.   Smith,    7   Taunt.    158.  421  ;  31  L.  J.,  Ex.  497. 

But  since  the  Com.  Law  Proo.  Act,  1852,  (V)  fferiton  v,  Coomies,  9  C.  B,  787. 
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It  was  at  one  time  held,  that  where  a  tenant  remains  in  posses- 
sion after  the  expiration  of  his  term,  the  landlord  is  not  justified 
in  expelling  him  by  force  in  order  to  regain  pdssession  (c) ';  but  it 
seems  now  to  be  settled,  that  in  trespass  "  it  is  a  perfectly  good 
justification  to  say  that  the  plaintiff  was  in  possession  of  the  land 
against  the  will  of  the  defendant,  who  was  owner,  and  that  he 
entered  upon  it  accordingly,  even  though,  in  so  doing  a  breach  of 
the  peace  was  committed ; "  per  Parke,  B.  {d ).  And  the  same 
principle  is  applicable  to  the  retaking  of  chattels  (e). 

Although,  as  a  general  rule,  where  a  house  has  been  unlawfully 
erected  on  a  common,  a  commoner  may  pull  it  down,  yet  he  is  not 
justified  in  doing  so  if  there  are  persons  actually  in  it  at  the. 
time  (/).  But  a  plea  of  liberum  tenementum  is  an  answer  in  tresV 
pass  for  pulling  down  a  dwelling-house,  even  although  actually 
occupied  by  plaintiff  at  the  time  of  the  alleged  trespass,  if  such 
occupation  was  wrongful  (g). 

Accord  and  Satisfaction. 

Accord  and  satisfaction,  being  a  good  plea  in  all  actions  where 
damages  only  are  to  be  recovered,  is  consequently  a  good  plea  in 
trespass  (A) ;  but  a  plea  of  accord,  without  satisfaction,  cannot  be 
supported.  Hence,  in  trespass  for  taking,  cattle,  it  cannot  be 
pleaded,  that  it  was  agreed  "  that  plaintiff  should  have  his  cattle 
again  ;"  for  this  is  no  satisfaction|_for  the  injury  done  (■i).|  So  where 
to  trespass  for  breaking  and  entering  the  plaintiff's  close,  the  de- 
fendant pleaded,  that  the  plaintiff  and  he  agreed  to  settle  all  matters 
in  dispute,  including  the  present  action,  and  to  bind  themselves  in 
a  penalty  not  to  sue  one  another,  the  plea  was  held  bad  {j). 

Estoppel. 

If,  in  an  action  of  trespass,  a  verdict  be  found  on  any  fact  or 
title  distinctly  put  in  issue,  such  verdict  may  be  pleaded  by  way  of 
estoppel  in  another  action  between  the  same  parties,  or  their  privies, 
in  respect  of  the  same  fact  or  title.  To  an  action  of  trespass  for 
digging  and  getting  coals  out  of  a  coal  mine,  alleged  by  the  plain- 
tiff to  be  under  his  close  called  the  Cow  Close ;  the  defendants, 
husband  and  wife,  pleaded,  deducing  title,  in  right  of  the  wife, 
from  one  Sir  J.  Z.  to  certain  bargainees ;  and  from  them  to  the 
defendant,  the  wife.  To  this  plea  the'  plaintiff  replied,  by  way  of 
estoppel,  a  former  verdict  obtained  by  him  in  an  action  of  trespass 

(c)  Newton  v-  Harland,  1  M.  &  G.  644.       Jones  r.  Jones,  1  H.  &  C.  1. 
{d)  Harvey  v.  Brydges,  14'M.  &  "W.  (gr)  Bmlingy.  Read,l\  Q.  B.  757. 

442,  cited  m  judgment  in  £Za(«6s  v.  .ff%s,  {}i)  9  Eep.  78,  a. 

10  C-  ?i  *^-  ^-^  ''^l-  '  (»)  1  EoU-  Abr.  128  (A.)  pi.  7. 

(e)  BUdes  v.  Eiggs,  10  C.  B.' (N.  S.)  (j)  James   v.  David,   5  T.   E.'  141. 

'^]\,  ^  See  further,  as  to  accord  and  satisfaction, 

(/)  Perry  v.  Fitzhowe,  8  Q.  B.  755 ;  ante,  p.  147. 
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against  the  wife,  she  being  then  sole,  in  which  the  question  was, 
whether  the  coal-mines  mentioned  in  the  now  declaration  were 
parcel  of  what  passed  under  the  bargain  and  sale  from  Sir  J.  Z.  to 
the  persons  under  whom  the  wife  claimed  which  issue  had  been 
found  for  the  plaintifif,  and  against  the  wife.  It  was  held,  that  the 
defendants  were  estopped  by  this  verdict,  and  judgment  thereupon, 
from  averring  in  the  present  action,  (contrary  to  the  title  found 
against  the  wife  in  the  previous  action),  that  the  coal-mines  now  in 
question  passed  under  the  said  bargain  and  sale;  and  consequently, 
that  the  plaintiff  ought  to  recover  (Ic).  But  since  the  case  of 
Vooght  V.  Winch,  2  B.  &  Aid.  662,  the  judgment  will  not  be  con- 
clusive as  an  estoppel,  unless  it  be  so»pleaded. 

Where  a  distinct  statement  of  a  particular  fact  is  made  in  the 
recital  of  a  bond  or  other  instrument  under  seal,  and  a  contract  is 
made  with  reference  to  that  recital,  it  is  not,  as  between  the  parties 
to  the  instrument,  and  in  an  action  upon  it,  competent  to  the  party 
bound  to  deny  the  recital ;  and  a  recital  in  an  instrument,  not 
under  seal,  may  be  stich  as  to  be  conclusive  to  the  same  extent. 
But  a  party  to  an  instrument  is  not  estopped,  in  an  action  by 
another  party  not  founded  on  the  deed,  and  wholly  collateral  to  it, 
to  dispute  the'facts  so  admitted ;  but  evidence  of  the  circumstances 
under  which  such  admission  was  made  is  receivable,  to  show  that 
the  admission  was  inconsiderately  made,  and  is  not  entitled  to 
weight  as  a  proof  of  the  fact  it  is  used  to  establish  (l).  When  a 
recital  is  intended  to  be  a  statement  which  all  the  parties  to  the 
deed  have  mutually  agreed  to  admit  as  true,  it  is  an  estoppel  upon 
all,  but  when  it  is  intended  to  be  the  statement  of  one  party 
only,  the  estoppel  is  confined  to  that  party,  and  the  intention  is  to 
be  gathered  from  construing  the  instrument  (m).  But  such  recital 
Imust  be  peaded  {n). 

Licence  (o). 

To  an  action  of  trespass,  the  defendant  may  plead,  that  he  com- 
mitted the  supposed  trespass  by  leave  of  the  plaintiff.  Where  a 
person  is  licensed  to  do  an  act,  it  is  necessarily  implied,  that  he  may 
do  every  thing  without  which  that  act  cannot  be  done.  Hence, 
where  to  trespass  against  A.,  B.  and  C,  for  breaking  and  entering 
plaintiff's  house  and  continuing  there  ten  days,  and  selling  divers 
goods ;  the  defendants  pleaded,  that  the  plaintiff  licensed  A.  to 
enter  the  house,  and  to  continue  therein  for  the  sale  of  his  goods ; 
by  virtue  of  which  license,  A.  in  his  own  right,  and  B.  and  C.  as 
his  servants,  peaceably  entered  the  house  by  the  door,  then  open, 
to  sell  the  said  goods,  and  in  and  about  the  sale  of  goods  necessarily 

(ifc)  Outram  v.  Morewood,  3  Bast,  346.  BrnTc,  14  Q.  B.  787.       ,„„„„,„ 
(l)  Caramter  v.  BulUr,   8  M.  &  AV.  (n)  Young  v.  BaiMock,  7  C.  B.  310. 

209.  (o)  As  to  a  license  being  revocaMe  or 

(m)  Per  Patteaon,   J.,   StrougUll   v.  not ;  see  amte,  p.  1086. 
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continued  in  the  house  for  ten  days.  On  demurrer,  it  ^vas  ob- 
jected, that  the  hcense  was  personal  to  A.,  and  consequently,  could 
not  justify  the  entrance  of  any  other  person ;  and  at  least  it  ought 
to  have  appeared  on  the  face  of  the  plea,  that  the  entry  of  the 
other  defendants  was  necessary  for  the  purposes  mentioned  in  the 
license.  But  the  court  overruled  the  objection,  Willes,  C.  J.,  ob- 
serving, that  unless  a  man  could  sell  goods  to  himself,  it  was  absurd 
to  contend  that  this  was  a  license  to  A.  only  to  go  into  the  house ; 
besides,  it  was  highly  probable,  that  he  might  want  to  take  several 
persons  with  him,  in  order  to  assist  in  the  sale ;  and  this  is  suffi- 
ciently set  forth  in  the  plea;  for  it  is  alleged,  that  all  three  Tieces- 
sarily  continued  in  the  house  for  ten  days,  to  sell  the  goods  ;  and 
if  their  continuance  therein  were  necessary,  their  entrance  must 
certainly  be  so  too,  and  was  therefore  sufficiently  alleged  (p).  In 
HU.  13  Hen.  VII.  13,  b.,  the  distinction  is  taken  between  those 
licenses  that  are  given  for  pleasure,  and  those  for  profit ;  that  the 
former  are  merely  personal,  but  that  in  the  latter  case,  the  person 
to  whom  the  license  is  given  may  take  others  with  him  :  "Et  issint 
si  home  me  license  a  avoir  un  arbre  in  son  bois,  mes  servants  justi- 
fieront  le  sier  del  arbre  et  I'entrer."  The  former  branch  of  this 
distinction  is  also  supported  by  a  passage  in  Finch's  law,  16  and  17 ; 
and  the  latter  by  a  case  in  M.  13  Hen.  VII.  10  (5).  A.  license  is 
not  implied  by  law  to  the  purchaser  of  goods,  (though,  sold  under 
an  execution  or  distress),  to  enter  upon  the  premises  of  the  former 
owner  and  take  them  away,  although  they  have  remained  there 
with  his  assent  (r). 

Where  the  plaintiff  complains  of  several  trespasses  committed 
on  several  days,  and  the  defendant  pleads  a  license,  to  which  the 
plaintiff  replies  de  i/njurid,  (or  joins  issue  under  sect.  79  of  the 
C.  L.  P.  Act,  1852),  it  is  incumbent  on  the  defendant  to  show  a 
license  for  each  act  of  trespass  proved  by  the  plaintiff.  In  such 
case  it  is  not  necessary  for  the  plaintiff  to  new  assign ;  for  the 
meaning  of  the  replication  is,  that  the  defendant  committed  the 
several  trespasses  without  a  license  for  each  (s).  Where  a  defen- 
dant justified  the  stopping  the  plaintiff's  cart,  on  the  ground  that 
he  was  loading  his  cart  with  turf  wrongfully  cut  from  the  waste  of 
the  manor,  and  that  defendant,  as  bailiff  of  the  lord,  stopped  the 
cart.  Plaintiff  having  replied  de  imjurid;  it  was  held,  that  in  order 
to  rebut  the  justification,  he  could  not  give  in  evidence  a  license 
from  the  lord  to  cut  the  turf,  that  not  having  been  pleaded  by  way 
of  replication  {t).  License  to  enter  and  occupy  land  for  a  certain 
time  amounts  to  a  lease,  and  ought  to  be  pleaded  as  such  {u). 

(p)  Dennett  v.  Grover,  Willes,  195.  And/nws,  15  Q.  B.  284^  but  it  is  only  an 

(q)  Duruford's  note,  AVilles,  197.  authority  with  regard  to  that  particular 

(r)  Williams  v.  Morris,  8  M.  &  W.  plea.     Per  Cur.,  Braeegirdle  v.  Peacock, 

488.  8  Q.  B.  174 

{s)  Barnes  V.  Swnt,  11  East,  451.  This  (i)  Taylor  v.  Smith,  7  Taunt.  156. 

case  has  never  been  overraled  as  regards  («)  Adm.  per  Cur.,  5  Hen.  YIL,  1,  a-, 

a,  plea  of  leave  and  license ;  Adams  v.  cited  in  Plowd.  542,  a. 
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The  defendant  may  also  .justify  an  entry  into  the  house  or  land 
of  another  under  a  license  in  law  (v).  Such  is  the  entry  into  an 
inn  or  tavern  at  seasonable  times  ;  an  entry  to  demand  rent  due 
for  the  enjoyment  of  the  land,  or  to  distrain  for  the  rent  in  arrear, 
or  to  distrain  cattle  damage  feasant.  Such  also  is  an  entry  for  the 
purpose  of  executing  (in  a  legal  manner)  the  process  of  the  law ; 
the  entry  of  a  remainder-man  or  reversioner  to  view  the  state  of 
repair,  and  see  whether  any  waste  has  been  committed  on  the 
estate  ;  the  entry  of  a  landlord  in  the  absence  of  a  tenant,  who  had 
omitted  to  deliver  up  possession  when  his  term  had  expired  (x). 
the  entry  of  a  commoner  to  view  his  cattle,  and  the  like. 

Where  au  entry,  authority,  or  lice«se,  is  given  to  any  person  by 
law,  and  he  abuses  it  by  the  commission  of  some  act,  there  he 
shall  be  considered  as  a  trespasser  ab  initio ;  i.  e.  from  the  first 
entry ;  for  the  law  determines  from  the  subsequent  act,  q(w  animo, 
or  to  what  intent,  the  original  was  m.ade  ;  as,  if  a  person  enters  an 
inn  or  tavern,  and  afterwards  commits  a  trespass,  by  carrying 
away  anything,  the  law  adjudges  that  he  entered  for  that  purpose ; 
and  because  the  act  which  demonstrates  it  is  a  trespass,  he  shall  be 
a  trespasser  ab  initio  ;  but,  in  such  case,  if  the  party  is  guilty  of  a 
mere  nonfeasance,  as  in  the  case  of  an  entry  into  an  inn,  and  re- 
fusing to  pay  for  the  liquor  which  he  has  consumed,  there  he  can- 
not be  considered  as  a  trespasser  ab  initio,  because  a  mere  non- 
feasance does  not  amount  to  a  trespass  (y).  So  where  one  who  has 
distrained  a  beast  damage  feasant,  or  taken  an  estray,  kills  or  works 
it,  he  shall  be  deemed  a  trespasser  ab  initio  (z).  So  where  a  man 
enters  to  take  one  heriot  to  which  he  is  entitled,  and  takes  two  (a). 
But  a  refusal  to  deliver  the  beast  on  tender  of  amends,  being  a  mere 
nonfeasance,  will  not  be  considered  as  a  trespass  ab  initio  (b).  It 
is  clear,  therefore,  that  in  order  to  constitute  a  person  a  trespasser 
ab  initio,  the  party  must  have  been  guilty  of  a  subsequent  act  of 
trespass. 

But  where  the  entry,  authority,  or  license,  to  do  anything  is 
given  by  the  party,  there,  although  the  person  to  whom  the  au- 
thority is  given  may,  by  the  commission  of  subsequent  acts,  be  a 
trespasser,  yet  such  subsequent  acts  will  not  affect  the  original 
entrj',  so  as  to  make  that  which  was  sanctioned  by  the  authority 
of  the  party  complaining  a  trespass.  In  this  case,  .therefore,  the 
subsequent  acts  only  will  amount  to  trespasses.  A  person  cannot 
justify  entering  the  close  of  another  to  take  his  own  property  ivith- 
out  showing  the  circumstances  under  which  it  came  there ;  even 

(v)  See  JBowler  v.  NichoUon,  12  A.  &  Sillanj  v.   Gay,  6  C.  &  P.  284.     See 

E.  341  ante,  p.  12i7. 

(X)  Turner  v.  Meymoit,  1  Bingli.  158  ;  (y)  Six  Carpenters'  coss,  8  Rep.  143,  a. 

or  even,  it  seems,  while  the  tenant  is  on  (»)  Oxley  v.  Watts,  1  T.  K.  12. 

the  premises ;  Taunton  v.  Oostar,  7  T.  (a)  Pnce  v.  Woodhovfe,  1  Exch.  559. 

R.  431  ;  Burling  v.  Bead,  11  Q.  B.  904  ;  (6)  8  Rep.  146,  b.  ;  West  v.  mbbs,  i  C. 

although  the  contrary  was  determined  in  B.  187. 
Newton  v.  Harland,   1   M.  &  G.  644; 
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though  he  alleges  that  he  did  not  do  any  unnecessary  damage  (c) ; 
but  all  the  old  authorities  say,  that  where  a  party  places  upon  his 
own  close  the  goods  of  another,  he  gives  to  the  owner  of  them  an 
implied  license  to  enter  for  the  purpose  of  recaiption  {d).  Hence  a 
plea  to  a  declaration  in  trespass  for  breaking  and  entering  the 
plaintiff's  close,  that  the  plaintiff,  without  the  defendant's  leave, 
took  his  goods  and  placed  them  on  the  said  close,  wherefore  the 
defendant  entered  to  retake  the  goods,  is  a  good  justification  of  the 
entry  on  the  plaintiff's  close  (e).  If  A.  wrongfully  place  goods  in 
B.'s  building,  B.  may  lawfully  go  upon  A.'s  close  adjoining  the 
building,  for  the  purpose  of  removing  and  depositing  the  goods 
thei-e  for  A.'s  use  (/). 

Process  {cf). 

It  is  a  general  rule,  that  an  officer  cannot  justify  the  breaking 
open  an  outward  door  or  window  in  order  to  execute  process  in  a 
civil  suit,  but  if  he  finds  the  outward  door  open  and  enters  that 
way,  or  if  the  door  be  opened  to  him  from  within,  and  he  enters, 
he  may  break  open  inward  doors,  if  he  finds  that  necessary,  in 
order  to  execute  his  process  (A).  And,  it  seems,  this  rule  holds, 
although  the  defendant  be  not  in  the  house  at  the  time ;  but  in 
such  case  the  ofiicer  must  first  demand  admittance,  and  this  demand 
must  be  pleaded  (i).  In  the  execution  of  criminal  process  against 
any  person  in  the  case  of  a  misdemeanour;  it  is  necessary  to  demand 
admittance,  before  the  breaking  the  outer  door  can  be  justified  {^. 
And  the  officer  could  not  justify  breaking  the  inner  doors  of  the 
house  of  a  stranger,  upon  suspicion  that  a  defendant  is  there,  to. 
search  for  him  in  order  to  arrest  him  on  mesne  process  (/c).  But 
though  a  sheriff  cannot  break  into  a  house  to  take  execution  under 
&ji.fa.,  yet,  when  the  door  is  open  and  he  enters  and  is  disturbed 
in  his  execution  by  the  parties  who  are  within  the  house,  he  may 
break  the  outer  door  to  rescue  his  bailiffs  (Z).  So  he  may  break  the 
outer  door  in  order  to  take  goods  he  has  seized  within  the  house 
out  again,  after  demand,  or  if  there  be  no  person  of  whom  demand 
can  be  made  (m). 

A,  an  excise-officer,  applied  to  the  commissioners  of  excise  for 
a  warrant  to  search  the  house  of  B.  The  commissioners,  being 
satisfied  with  the  reasonableness  of  his  suspicion,  granted  a  war- 
rant, empowering  A.  to  enter  the  house  of  B.,  and  seize  all  run  tea 
which  should  be  there  found  fraudulently  concealed.    A-  accord- 

(c)  Anthony  v.  E(mey,  8  Bingh.  186.  chap.  8,  sect.  19. 

(d)  Per  Parke,  B.,  in  Patrick  v.  Cole-  (i)  Mtcliffe  y.  Burton,  3  B.  &  P.  223. 
nek,  3  M.  &  W.  483.  {j)  Laumck  v.  Browa,  2  B.  &  Aid. 

(e)  Patrick  v.  CoUrick,  3  M.  &"W.  483.  592. 

(/)  Ika  V.  Sheward,  2  M.  &  W.  424.  (k)  Johnson. v.  Leigh,  6  Taunt.  246. 

■  (?)  See  cmte,  tit.  "  Imprisonment,"  p.  (l)  White  v.  Wiltshire,  Cro.  Jac.  555. 

862.  .  (m)  Pugh  v.  Cfriffith,  7  A.  &  E.  827. 

(A)  Foster's  "Discourse  of  Homicide," 
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ingly  entered  B.'s  house,  in  the  daytime,  and  broke  open  a  lock 
which  B.  had  refused  to  open,  and  rummaged  his  goods,  but  did 
not  find  any  tea.  In  an  action  of  trespass  brought  by  B.  against 
the  officer;  it  was  held,  that  upon  the  true  construction  of  the 
10  Geo.  I.  c.  10,  s.  13,  the  officer  was  justified,  although  there  was 
not  any  tea  found,  or  any  evidence  given  of  the  grounds  of  his 
suspicion  (n).  In  an  action  against  a  sheriff  for  breaking  and  enter- 
ing plaintiff's  house,  and  staying  therein  three  weeks,  the  defendant 
pleaded  a  justification  under  process  as  to  breaking  and  entering^ 
and  staying  in  the  house  twenty-four  hours.  The  plaintiff,  admit- 
ting the  writ,  replied  de  injurid  absque  residuo  causce.  The  de- 
fendants proved  their  justification ;  bijt  it  appeared  that  the  officer 
continued  in  the  plaintiff's  house  beyo^d  twenty-four  hours.  Lord 
Ellenborough  was  of  opinion,  that  the  plea  applied  to  the  whole 
declaration,  and  that  if  the  plaintiff  meant  to  rely  upon  the  excess 
beyond  the  twenty-four  hours,  he  ought  to  have  said  so  by  a  new 
assignment.  The  residue  of  the  cause  mentioned  in  the  plea  was 
alone  put  in  issue,  and  the  length  of  time,  during  which  the  officers 
remained  in  the  house,  was  rendered  immaterial  (o).  For  the  powers 
given  to  messengers  in  bankruptcy,  acting  under  warrant  of  the 
court,  to  break  open  houses,  &c.,  see  12  &  13  Vict.  c.  106,  ss.  109, 
110,  111. 

Right  of  Common. 

The  defendant  may  justify  under  a  right  of  common  of  pasture, 
of  estovers,  or  of  turbary.  See  ante,  tit.  "Common,"  and  tit. 
"  Replevin,"  VII. 

Right  of  Way  (p). 

To  trespass  qu.  cl.  fr.  the  defendant  may  plead  a  right  of  way 
over  the  locus  in  quo,  and  that  in  the  exercise  of  such  right  he 
committed  the  trespasses  complained  of.  There  are  four  kinds  of 
ways  {q)  :  1,  a  footway ;  2,  a  horseway,  which  includes  a  footway  ; 
3,  a  carriageway,  which  includes  both  horseway  and  footway;  4, 
a  driftway.  Although  a  carriageway  comprehends  a  horseway,  yet 
it  does  not  necessarily  include  a  driftway  (r).  It  is  said,  however, 
that  evidence  of  a  carriageway  is  strong  presumptive  evidence  of 
the  grant  of  a  driftway  (s).  These  ways  are  either  public,  or  high- 
ways for  all  persons,  or  private  ways.  "  If  a  way  lead  to  a  market, 
and  is  a  common  way  for  all  travellers,  and  communicates  with  a 
great  road,  it  is  an  highway;  but  if  it  leads  only  to  a  church,  to  a 
private  house,  or  village,  or  to  fields,  it  is  a  private  way.  But  this 
is  matter  of  fact,  and  much  depends  on  reputation."  Per  Hale, 
C.J.(t). 

(n)  Cooper  v.  Booth,  3  Eap.  185.  (?)  1  Inst.  56,  a. 

(o)  Monprivatt  v.   Smith,   2   Campb.  (r)  Balla/rd  v..  Dyson,  1  Taunt.  279. 

175.  (s)  Per  Ohambre,  J.,  S.  O. 

{p)  See  ante,  p.  1080.  («)  Austin's  case,  1  Vent.  189. 
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Public  Way. — An  highway  (termed  in  law  French  chifnin)  is  a 
way  for  all  the  king's  subjects  to  pass  and  repass  (it).  It  is  called 
regia  via,  or  the  king's  highway,  although  the  king  can  only  claim 
a  passage  for  himself  and  his  subjects ;  for  the  freehold  and  the 
profits  growing  there,  as  trees  and  other  things,  are  in  the  lord  of 
the  soil.  Where  there  has  been  a  public  king's  highway,  no  length 
of  time,  during  which  it  may  not  have  been  used,  will  prevent  the 
public  from  resuming  the  right,  if  they  think  proper  {v).  An  act 
of  Parliament  is  the  only  means  by  which  such  a  public  right  can 
be  determined  ix).  The  public  have  not  any  common  law  right  of 
bathing  in  the  sea ;  and  as  incident  thereto,  of  crossing  the  sea- 
shore on  foot,  or  with  bathing-machines  for  that  purpose  (3/). 

Where  the  owner  of  land  builds  houses  upon  it,  forming  a  street, 
which  he  permits  to  be  used  as  a  highway,  although  an  absolute 
transfer  of  the  property  in  the  soil  cannot  be  presumed,  yet  a  dedi- 
cation of  the  way  to  the  public  will  be  presumed,  so  far  as  the 
public  have  occasion  for  it,  for  the  purpose  of  passing  and  repass- 
ing along  the  same  (0).  But  proof  of  a  bar  having  been  placed 
across  the  sti'eet,  at  the  time  when  the  street  was  made,  even 
although  such  bar  may  have  been  subsequently  destroyed,  will 
rebut  the  presumption  of  a  dedication  to  the  public :  for  it  must 
appear  that  the  dedication  was  made  openly,  and  with  a  deliberate 
purpose  {a).  Permitting  the  public  to  have  the  free  use  of  a  way 
in  a  street  in  London  for  six  years,  has  been  held  sufficient  evidence 
of  a  dedication,  where  no  bar  has  been  put  up  (6).  But  no  par- 
ticular time  is  necessary  for  evidence  of  a  dedication ;  it  is  not, 
like  a  grant,  presumed  from  length  of  time.  If  the  act  of  dedi- 
cation be  unequivocal  it  may  take  place  immediately ;  for  instance, 
if  a  man  builds  a  double  row  of  houses  opening  into  an  ancient 
street  at  each  end,  and  makes  a  street,  and  sells  or  lets  the  houses, 
that  is  instantly  a  highway  (c).  To  constitute  a  dedication  there 
must  be  a  clear  intention  to  dedicate  (c?) ;  of  which  the  user  by 

(u)  Terms  de  la  Ley,   Chimin  ;  Bro.  of  the  street  for  twenty-one  years,  (during 

Ahr.  Chimin,  pi.  9,  10,  11.  ten  of  which  the  houses  were  completed, 

(i))  Per  Gibls,  J.,  in  R.  v.  The  Inhabi-  and  the  street  publicly  watched,  cleansed, 

tcmts  of  St.  James,  Taunton,  MS.  and  lighted,  and  botR  footways,  and  half 

(x)  Per  Uolroyd,  J.,  Yooght  v.  Winch,  the  horseway,  paved  at  the  expense  of 

2B.  &Ald.  670.  the    inhabitants,)    by   the    defendant's 

(y)  Blundell  v.  Caiterall,  5  B.  &  Aid.  fence ;  it  was  held,  that  this  street  was 

268.     See  Benest  v.  Pipon,  Lord  Wyn-  not  so  dedicated  to  the  public,  that  the 

foroCs  judgment,  Cases  before  the  Privy  defendant  pulling  down  his  fence  might 

Council,  by  J.  W.  Knapp,  vol.  1,  p.  67.  enter  it  at  the  end  adjoining  to  his  land, 

(z)  Lade  v.  Shepherd,  2  Str.  1004.  and  use  it  as  a  highway.     Woodyer  v. 

(a)  Roberts  v.  Xarr,  1  Campb.  262.  Sadden,  5  Taunt.  125.     See  Jarvis  v. 

(i)  Per  Lord  Kenyon,  C.  J.,  Trustees  Dean,  3  Bingh.  447.     There  may,  how- 

of  Rugby  Charity  v.  Merryweather,  11  ever,  be  a  highway  without  its  being  a 

East,  376,  n.     This  was  the  case  of  a  thoroughfare.     Bateman  v.  Bluek,  18  Q. 

thoroughfare.     But  where  the  plaintiff  B.  870. 

made  a  street,  leading  out  of  a  highway,  (c)  Per  Chamhre,  J.,  Woodyer  v.  Sad- 

across  his  own  close,  and  terminating  at  den,  5  Taunt.  126. 

the  edge  of  the  defendant's  adjoining  (d)  Barraclough  v.  Johnson,  8  A.  &  K, 

close,  which  was  separated  from  the  end  99. 
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the  public  is  evidence  (e).  And  a  single  act  of  interruption  by  the 
owner  is  of  much  more  weight  upon  a  question  of  intention  than 
many  acts  of  enjoyment  (/).  Trespass  for  entering  plaintiff's  close 
and  pulling  down  a  gate.  Plea,  that  there  was  a  public  footway 
over  the  locus  in  quo,  and  because  the  gate  was  wrongfully  erected 
across  the  same,  defendant  pulled  it  down.  It  appeared  in  evi- 
dence, that  the  gate  in  question  had  been  recently  put  up  in  a 
place  where  a  similar  gate  had  formerly  stood,  but  where,  for  the 
last  twelve  years,  there  had  been  none.  It  was  thereupon  con- 
tended, for  the  defendant,  that,  from  suffering  the  gate  to  be  down 
so  long,  and  permitting  the  public  to  use  the  way,  without  obstruc- 
tion, for  so  many  years,  the  plaintiff,  and  those  under  whom  he 
claimed,  must  be  considered  as  having  completely  dedicated  the 
way  to  the  public,  and  that  the  gate  could  not  be  replaced.  The 
plaintiff,  however,  had  a  verdict ;  which  the  Court  of  King's  Bench 
refused  to  set  aside  (g). 

Dedication  may  be  inferred  against  the  crown  (h).  So  trustees 
for  certain  public  purposes  may  dedicate  a  highway  to  the  use  of 
the  public,  provided  such  use  be  not  inconsistent  with  the  purposes 
for  which  the  land  is  vested  in  them  (i)  ;  a  fortiori,  therefore,  a 
company  established  for  profit  (j).  "  When  there  is  satisfactory 
evidence  of  such  a  user  of  a  road,  as  to  time,  manner,  and  circum- 
stances, as  would  lead  to  the  inference  that  there  was  a  dedication 
by  the  owner  of  the  fee,  if  it  was  shown  who  he  was,  it  is  not 
necessary  to  inquire  who  the  individual  was,  from  whom  the 
dedication,  necessarily  inferred  from  such  user,  first  proceeded  "  (/c). 

To  give  the  public  a  right,  however,  the  dedication  must  be  with 
the  consent  of  the  owner  of  the  fee ;  for  where  it  is  given  by  an 
individual  having  only  a  limited  right,  it  continues  for  a  limited 
period  only.  In  trespass  and  justification  under  a  public  right  of 
way,  it  appeared  that  the  locus  in  quo  had  been  under  lease  from 
1719  to  1818  ;  but  as  far  back  as  living  memory  could  go  it  had 
been  used  by  the  public,  though  not  a  thoroughfare,  and  lighted, 
paved,  and  watched  under  an  act  of  parliament,  in  which  it  was 
enumerated  as  one  of  the  streets  in  Westminster.  After  1818,  the 
plaintiff,  who  had  previously  lived  for  twenty-four  years  in  the 
neighbourhood,  inclosed  it.  It  was  held,  that,  under  these  circum- 
stances, the  jurv  were  well  justified  in  finding  that  there  was  no 
public  right  of  way,  inasmuch  as  there  could  not  be  any  dedication 
to  the  public  by  the  tenauts  for  ninety-nine  years,  nor  by  any  one 
except  the  owner  of  the  fee  {I).     But  where  express  (or  perhaps 

(e)  Poole  V.  BusUnson,  11  M.  &  W.  (tl  R.  v.  Leake,  5  B.  &  Ad.  469. 

g27  (j)  Surrey  Canal  Company  v.  Mall,  1 

lli^Tw  8*'^-' ''"'"■  ^"''""'       ^W%r'colerM,e,  J.,  R  y.  Peine,  i 
J^  lelkbridge  v."  Winter,   1    Campb.      E.  &  B.  W.  _  ^^^^^  ^  ^  ^  ^^^_  ^^^_ 

(ii)  R.  Y.  East  Marie,  11  Q.  B.  877.  ' 
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where  implied)  notice  of  tlie  user  has  been  given  to  the  owner,  and 
there  has  been  a  frequent  change  of  tenants,  so  that  the  owner 
might  have  interfered,  if  he  had  pleased,  his  -acquiescence  in  the 
dedication  may  be  presumed  (m). 

There  may  be  a  dedication  of  a  highway /or  a  limited  purpose, 
as  for  a  horseway,  footway,  driftway  (or  a  road  for  all  purposes, 
except  that  of  carrying  coals)  (n),  or  of  a  bridge  during  floods  (o) : 
but  there  cannot  be  a  dedication  to  a  limited  part  of  the  public, 
as  to  a  particular  parish  :  and  dedication  from  continuous  user  can 
only  be  presumed  in  favour  of  the  public  (p).  Such  a  partial 
dedication  is  simply  void,  and  does  not  operate  as  a  dedication  to 
the  whole  public  (g).  So  there  can  be  no  dedication  to  the  public 
for  a  limited  time,  certain  or  uncertain ;  if  dedicated  at  all,  it  must 
be  dedicated  in  perpetuity.  Neither  can  the  public  by  non-user 
release  their  right  (r).  But  a  highway  may  have  been  granted, 
before  legal  memory,  subject  in  parts  to  interruption,  for  a  bene- 
ficial public  purpose,  and  for  a  limited  time,  as  in  the  ordinary  case 
of  fairs,  markets,  &c.  (s).  So  a  highway  may  be  dedicated  to  the 
public  subject  to  a  right  of  user  by  the  occupiers  of  adjoining  land 
for  the  purpose  of  depositing  goods  thereon  (t). 

Private  Way. — A  private  way  is  a  right  which  one  or  more 
persons  have  of  going  over  the  land  of  another.  This  may  be 
claimed  either  by  grant ;  prescription ;  custom ;  express  reserva- 
tion ;  as  necessarily  incident  to  a  grant  of  land ;  or  by  virtue  of  an 
Inclosure  Act. 

By  Grant. — A  private  way  may  be  claimed  by  grant :  as,  if  A. 
grant  that  B.  shall  have  a  way  from  C.  through  such  a  close  (be- 
longing to  A.)  to'  M.  So  if  A.  covenants  that  B.  shall  enjoy  such 
a  way,  it  amounts  to  a  grant  (w).  When  a  close  is  conveyed  together 
with  a  right  of  way  to  it,  such  right  of  way  becomes  appurtenant 
to  the  land,  and  passes  by  a  parol  demise  of  the  close  to  a  tenant, 
although  no  mention  be  said  about  it  at  the  time  of  the  demise  (v). 
Under  the  grant  "  of  a  free  a/nd  convenient  way  in,  through,  and 

over  a  slip  of  land,  leading  from to ,  with  liberty  to 

make  and  lay  causeways,  &c.,"  and  "to  use  the  same  with  carriages, 
and  to  carry  coals,  &c.,"  the  grantee  has  a  right  to  make  any  such 
way,  as  is  necessary  for  the  carrying  that  commodity,  e.  g.,  a  framed 
waggonway  (w).  So  the  grant  of  a  "  sufficient  wayleave  and  stay- 
Cm)  R.  [v.  Sarr,  4  Campb.  16.  See  (r)  Dairies  v.  Hawkins,  8  C.  B.  (N.S.) 
ante,  p.  1080.                                                  288. 

(n)  Marquis  of  Stafford  v.  Coyney,  7  (s)  EUwoodY.  Bullock,  6,Q.  B.  383. 

B.  &  C.  257.  (i!)  Movant  v.  OhamberUn,  6  H.  &  N. 

(o)  B.  V.  Buckingham,  4  Campb.  189  ;      541. 
B.  T.  Northampton,  2  M.  &  S.  262.  (u)  Holms  v.  Seller,  3  Lev.  305. 

(p)  Vestry  of  Bermondsey  v.  Brown,  (v)  Skull  v.  Glenister,  16  C.  B.  (N.  S.) 

L.  E.  1,  Eq.  204.  81 ;  33  L.  J.,  C.  P.  185. 

(?)  Poolav.  Huskinson,  11 M.  feV.  827.  {w)  Senhousc  v.  Christian,  1  T.  E.  560. 
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leave  "  to  coal-pits  would,  it  seems,  authorize  the  construction  of  a 
railway,  with  cuttings,  embankments,  &c.,  if  necessary  for  the 
purposes  of  the  mine  {x).  But  under  a  grant  of  a  way  from  A.  to 
B.  "in,  through,  over,  and  along "  a  particular  way,  the  grantee  is 
not  justified  in  making  a  transverse  road  across  the  same  {y).  If  a 
person  has  a  way  through  a  close  in  a  particular  direction,  and  he 
afterwards  purchases  other  closes  adjoining,  he  cannot  extend  the 
way  to  those  closes  {z). 

A  lease  was  granted,  in  1814,  to  take  effect  from  1820,  of  certain 
houses,  together  with  a  piece  of  ground  which  was  a  part  of  an 
adjoining  yard,  and  all  ways  "  with  the  said  premises,  or  any  part 
thereof,  used  or  enjoyed."  At  the  tinae  of  granting  the  lease,  the 
whole  yard  was  in  the  occupation  of  one  person,  who  had  always 
used  and  enjoyed  a  certain  right  of  way  to  every  part  of  that  yard. 
It  was  held,  that  the  lessee  was  entitled  to  such  right  of  way  to 
the  part  of  the  yard  demised  to  him  {a).  But  this  rule  only  ex- 
tends to  a  right  of  way  actually  used  at  the  time  of  the  grant, 
lease,  &c.  Where,  therefore,  the  plaintiff  conveyed  to  the  defendant 
a  house,  stable,  and  field  lying  at  the  back  thereof,  and  granted  to 
the  defendant,  his  heirs,  &c.,  "  all  ways,  &c.,  to  the  said  land  be- 
longing, or  usually  held,  occupied  or  enjoyed  therewith,"  and  it 
appeared  that  at  the  time  of  the  grant  a  right  of  way  existed  over 
a  private  road  of  the  plaintiff  to  the  said  field  through  a  parj^icular 
gateway,  which  the  defendant  had  subsequently  stopped  up,  and 
that  he  had  then  opened  another  gateway,  in  another  part  of  the 
fence,  from  the  private  road  into  the  field ;  it  was  held,  that  tres- 
pass would  lie  against  him  for  passing  along  the  private  road  to 
the  field  through  the  new  gateway,  which  was  not  used  or  enjoyed 
with  the  land  at  the  time  of  the  grant  (6).  If  premises  are  demised 
or  conveyed,  with  right  of  way  thereto,  it  is  a  question  for  the  jury, 
what  is  a  reasonable  use  of  the  way  (c). 

At  common  law,  the  right  to  repair  is  incident  to  the  grant  of  a 
way(cZ).  A.  granted  to  B.,  his  heirs  and  assigns,  occupiers  of 
certain  houses  abutting  on  a  piece  of  land  about  eleven  feet  wide 
(which  divided  those  houses  from  a  house  then  belonging  to  A.), 
the  right  of  using  the  piece  of  land  as  a  foot  or  carriageway,  and 
gave  him  "  all  other  powers,  &c.  incident  or  necessary  to  the  en- 
joyment of  the  way  ;  "  it  was  held,  that,  under  the  terms  of  this 
grant,  the  grantee  was  entitled  to  put  down  a  flagstone  upon  a 
piece  of  land  in  front  of  a  door  opened  by  him  out  of  his  house  into 
this  piece  of  land ;  Ohamhre,  J.,  observiag,  that  the  nature  of  the 
thing  was  material  in  considering  the  effect  of  the  words.  The 
way  was  granted  for  the  occupation  of  a  dwelling-house,  and  the 

(ffi)  Dand  v.  Kitigscote,  6  M.  &  "W.  830.   See  James  v.  Plant,  4  A.  &  E.  761. 

174_  (J)  Henmncj  v.  Bwmett,  8  Ex.  187. 

(y)  Smhouse  v.  Christian,  1  T.  R.  560.  (c)  HawUns  v.   Carbines,   27  L.  J., 

(z)  Howell  V.  King,  1  Mod.  190.  Ex.  44. 

(a)  Kooystra  v.  Lucas,  5  B.  &  Aid.  {d)  1  Wms.  Saiind.  322  c.  n.  (3). 
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grantee  ought  to  have  everything  needful  for  the  occupation  of  his' 
dwelling-house ;  he  ought,  therefore,  to  have  the  opportunity  of 
repairing  the  way  in  such  a  manner,  that  it  should  not  be  wet  or 
dirty,  when  he,  or  his  family,  or  his  visitors  enter.  If  any  incon- 
venience had  been  occasioned  to  the  grantor,  it  might  make  a 
difference  ;  but  that  was  not  the  case  here,  nor  was  it  to  be  feared 
that  any  right  could  hereafter  be  set  up,  in  respect  of  the  soil,  in 
consequence  of  this  stone  having  been  put  down ;  for  the  precise 
extent  of  the  road  was  pointed  out  (e).  Hence,  a  person  having  a 
private  way  over  the  land  of  another  cannot,  when  the  way  has 
become  impassable  by  the  overflowing  of  a  river,  justify  going  on 
the  adjoining  land,  although  such  land,  together  with  the  land  over 
which  the  way  is,  both  belong  to  the  grantor  of  the  way(/). 
Highways  are  governed  by  a  different  principle.  They  are  for  the 
public  service,  and  if  the  usual  track  is  impassable,  it  is  for  the 
general  good  that  people  should  be  entitled  to  pass  in  another 
line  ((/). 

By  Prescription. — A  private  way  may  also  be  claimed  by  pre- 
scription (h),  e.  g.,  that  defendant  is  seised  in  fee  of  a  certain 
messuage,  and  that  he,  and  all  those  whose  estate  he  has  in  the  said 
messuage,  have,  from  time  immemorial,  had  a  footway,  &c.  (as  the 

case  may  be)  from to .     From  the  words  in  italics,  this 

plea  is 'termed  prescribing  in  a  que  estate.  By  2  &  3  Will.  IV. 
c.  71,  s.  5,  (ante,  p.  386,)  where  a  party  used  to  allege  his  claim 
from  time  immemorial,  the  period  mentioned  in  the  act  may  be 
alleged,  and  the  party  need  not  claim,  as  heretofore,  in  the  name 
or  right  of  the  owner  of  the  fee.  But  the  claim  by  immemorial 
prescription  may  be  made  as  well.  In  pleading  a  prescriptive  pri- 
vate way,  it  is  not  necessary  to  describe  all  the  closes  intervening 
between  the  two  termini  (i).  A  right  of  way  being  an  easement 
merely,  and  not  an  interest,  it  is  not  proper  to  lay  the  way  as 
appendant  or  appurtenant  (k). 

Unity  of  possession  of  the  land  to  which  a  way  is  appurtenant 
by  prescription,  and  of  the  land  over  which  the  way  is,  will  ex- 
tinguish the  way  ;  for  the  prescription  is  gone,  and  the  way  is 
against  common  right  (/).  Where  there  is  a  unity  of  seisin  of  the 
land,  and  of  the  way  over  the  land,  in  one  and  the  same  person, 
the  right  of  way  is  either  extinguished  or  suspended,  according  to 
the  duration  of  the  respective  estates  in  the  land  and  the  way;  and, 
after  such  extinguishment,  or  during  such  suspension  of  the  right, 
the  way  cannot  pass  as  an  appurtenant,  under  the  ordinary  legal 
sense  of  the  word.  In  the  case  of  a  unity  of  seisin,  in  order  to 
pass  a  way  existing  in  point  of  user,  but  extinguished  or  suspended 

(«)  Oerrard  v.  OooJee,  2  N.  R.  109.  f )  Simpson  v.  LewtliwaiU,  3  B.  &  Ad 

(/)  Taylor  v.  Whitehead,  Doug.  744.  226. 

((/)  Per  Lord  Mansfield,  C.  J.,  S.  C.  (k)  Godley  v.  JFHih,  Yelv.  159. 

(h).  East.  Entr.  617,  pi.  5,  ed.  2.  (I)  1  Koll.  Abr.  935  (C),  pi.  8. 
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in  point  of  law,  the  grantor  must  either  employ  words  of  express 
grant,  or  must  describe  the  way  in  question  as  one  "used  and 
enjoyed  with  the  land,"  which  forms  the  subject-matter  of  the  con- 
veyance (m).  A  part  of  a  way  may  be  extinguished  by  unity  of 
seisin,  and  the  right  to  the  rest  remain  (n). 

By  Custom. — A  custom  that  every  inhabitant  of  such  a  vill  shall 
have  a  way  over  such  land,  either  to  chur&h  or  to  market  is  good, 
because  it  is  but  an  easement,  and  not  a  profit.  A  titheowner  was 
entitled  to  make  use  of  the  road  ordinarily  used  for  the  ordinary 
occupation  of  the  close,  in  which  the  tithe  was  taken ;  but  he  could 
not  justify  carrying  his  tithes  hom^  by  any  other  road,  although 
the  farmer  himself  might  have  used  it  for  the  occupation  of  his 
farm  (o). 

By  express  Reservation. — A  right  of  way  is  sometimes  said  to 
be  claimed  by  express  reservation ;  as  where  A.  grants  land  to 
another,  reserving  to  himself  a  way  over  such  land  (j)).  A  right  of 
way,  however,  "  cannot  in  strictness  be  made  the  subject  either  of 
exception  or  reservation.  It  is  neither  parcel  of  the  thing  granted, 
nor  is  it  issuing  out  of  the  thing  granted,  the  former  being  essential 
to  an  exception,  and  the  latter  to  a  reservation.  A  right  of  way 
reserved  (using  that  word  in  a  somewhat  popular  sense)  to  a  lessor, 
is,  in  strictness  of  law,  an  easement  newly  created  by  way  of  grant 
from  the  grantee  or  lessee,  in  the  same  manner  as  a  right  of 
sporting  or  fishing "  (q).  The  lessee  or  grantee  must  therefore 
have  executed  the  deed. 

For  Necessity. — If  a  person  having  a  close  bounded  on  every 
side  by  his  own  land,  grants  the  close  to  another,  the  grantee  shall 
have  a  way  to  the  close,  as  incident  to  the  grant,  or,  as  it  is  some- 
times termed,  a  way  of  necessity  ;  for  otherwise  he  cannot  derive 
any  benefit  from  the  grant  (r).  So  if  A.  has  four  closes  lying 
together,  and  sells  three  of  them  to  B.,  reserving  the  middle  close, 
to  which  A.  has  not  any  way  except  through  one  of  those  closes 
which  he  sold,  although  he  reserved  not  any  way,  yet  A.  shall  have 
a  way  to  the  middle  close,  as  reserved  to  him  by  operation  of 
law  (s) ;  and  unity  of  possession  will  not  extinguish  this  species  of 
way  {t) ;  unless  (semble)  it  be  discontinued  during  the  unity  (u). 
But  no  general  way  of  necessity  exists  in  point  of  law  (x).    Such  a 

(m)  Per  Tindal,  C.  J. ,  delivering  judg-  ment ;  Durham  and  Sunderland  Railway 

ment  in  Jaines  v.  Plant,  4  A.  &  E.  761.  Company  v.  Walker,  2  Q.  B.  967. 

See  ante,  p.  1079,  as  to  unity  of  pos-  (r)  2  Eoll.  Abr.  60,  pi.  17 ;  Pinning- 

session.  tony.  Galland,  9  Ex.  1. 

(n)  Wright  v.  Rattray.  1  East,  377.  {s)  Per  Our.,  Clark  v.  Cogge,  Cro.  Jac. 

(0)  Cobb  V.  SMy,  2  N.  K.  466.     See  170. 

also  1  Bulstr.  108.  (*)  Bcaudley  v.  Brook,  Cro.  Jac.  100. 

(»)  ^&e  Allan  v.  Gomme,  11  A.  &  E.  («)  Com.  Dig.  Suspension  (B). 

759:  (ic)  1  "Wins.  Saiind.  323,  n.  (6). 

(?)  Per  Tindal,  0.  J.,  delivering  judg- 

VCIL.  II,  I-  ^ 
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way  can  only  arise  by  grant  express  or  implied  {y) ;  and  cannot 
therefore  be  pleaded  generally,  without  showing  the  manner  in 
which  the  land,  over  which  the  way  is  claimed,  is  charged  with 
it  {z) ;  and  also  that  no  other  way  existed  (a) ;  for  such  a  way 
is  limited  by  the  necessity  which  creates  it,  and  ceases,  if,  at  any, 
subsequent  period,  the  person  entitled  to  it  can  approach  the 
place  to  which  it  led,  by  passiag  over  his  own  land  (&).  J.  S.,  as 
a  trustee,  conveyed  land  to  another,  to  which  there  was  not  any 
way,  except  over  the  trustee's  land ;  it  was  held,  that  a  right  of 
way  passed  of  necessity,  as  incidental  to  the  grant  (c).  And  so  in 
the  case  of  a  devise  {d). 

If  A,  the  owner  of  a  close  over  which  there  is  a  right  of  way, 
plough  up  the  way  and  assign  a  new  way,  any  person  may  justify 
using  the  new  way  as  long  as  it  lies  open  (e) ;  but  if  A.  afterwards 
stops  up  the  new  way,  the  removal  of  the  obstruction  to  the  new 
way  cannot  be  justified  (/).  A  way  of  necessity  exists  after  unity 
of  possession  of  the  close  to  which,  and  the  close  over  which,  and 
after  a  subsequent  severance.  If  a  person  purchaseis  close  A.,  with 
a  way  of  necessity  thereto  over  close  B.,  a  stranger's  land,  and 
afterwards  purchases  close  B.,  and  then  purchases  close  C,  adjoin- 
ing to  close  A.,  and  through  which  he  may  enter  close  A.,  and  then 
sells  close  B.  without  reservation  of  any  way,  and  then  sells  closes 

A.  and  C.  to  one  purchaser,  the  purchaser  of  close  A.  shall  never- 
.  theless  hstve  the  ancient  way  of  necessity  to  close  A.  over  close 

B.  ig). 

Pleading  Right  of  Way. — In  pleading  a  right  of  way,  the  de- 
fendant ought  to  show  the  nature  of  the  way,  i.  e.  whether  it  be  a 
footway,  horseway,  or  carriageway  (h).  This  rule  applies  both  to 
public  and  private  ways  ;  but  in  other  respects  the  form  of  pleading 
a  public  highway  is  more  general  than  that  of  pleading  a  private 
way.  Thus,  it  has  been  held,  that  in  a  plea  of  a  public  highway, 
it  is  not  necessary  to  state  either  the  places  from  which  and  to 
which  it  leads  (i) ;  or  its  direction  (k) ;  or  how  it  became  such 
highway;  it  is  sufficient  to  state  compendiously  that  it  is  a  public 
highway  (I).  But  wherever  the  precise  locality  becomes  material 
to  the  defence,  the  defendant  is  bound  to  fix  it  in  his  pleadings  (m). 

(y)  Proctor  v.  Hodgson,  10  Ex.  824.  after  the  decision  in  PmnmgUm,  v.  Oal- 

(s)  Bullmd  V.  Harrison,  4  M.  &  S.  laTid,  9  Ex.  1,  this  case  can  hardly  be 

387.  supported. 

(a)  Proctor  Y.  Hodgson,  10  Ex.  824.  {li)  Alban  v.   Brounsall,   Yelv.  163. 

(6)  Holmes  v.  Goring,  2  Bingh.  76.  Form  46,  Sched.   B.,   Com.  Law  Proc 

(c)  Howton  Y.  Frearson,  8  T.  E.  50.  Act,  1852. 

id)  Pearson  v.  Spenser,  3  B.  &  S.  761,  (i)  Souse  v.  Bardin,  1  H.  Bl.  351. 

in  error.  (Tc)  Per  Lord  Denman,  C.  J. ,  in  Mison 

(e)  Home  y.  Widlajce,  Yelv.  141.  v.  Isles,  11  A.  &  E.  674. 

(/)  Reignolds  Y.  Edwards,  WiUes,  282.  (l)  AspindallY.  Brovm,  3  T.  E.  265. 

(gf)  BuckhyY.  Coles,  5  Taunt.  311.   But  (m)  Ellison  v.  Isles,  11  A.  &  E.  665. 

see  Holmes  v.  Goring,  2  Biiig.  76 ;  and 
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In  pleading  a  private  way,  the  terminus  a  quo,  and  terminus  ad 
quern,  ought  to  be  set  forth  (n). 

In  replying  to  a  plea  of  right  of  way,  the  plaintiff  either  admits 
the  right,  and  new  assigns  ;  e.  g.  extra  viam,  or  that  the  defendant 
used  the  way  in  a  different  manner  than  that  to  which  he  was 
entitled ;  or  he  denies  the  right,  or  replies  de  injurid  (o),  or  joins 
issue  under  the  79th  section  of  the  C.  L.  P.  Act,  1852.  Under  the 
last  three  replications,  which  put  the  same  facts  in  issue,  the'  plain- 
tiff may  give  in  evidence,  that  the  way  has  been  stopped  up  by  an 
order  of  justices  {p).  Trespass  for  lareaking  and  entering  the 
plaintiff's  close,  which  was  set  out  by  abuttals,  and  pulling  down 
posts  and  rails  standing  thereon.  Plfea,  a  public  footway  over  the 
close,  and  that  the  defendants,  because  the  posts  and  bars  obstructed 
the  footway,  pulled  them  down.  Replication,  traversing  the  foot- 
way. Held,  that  on  these  pleadings  the  defendants  were  entitled 
to  a  verdict,  on  proof  of  a  footway  in  any  direction  over  the  close, 
and  were  not  bound  to  prove  a  way  over  the  place,  where  the  posts 
and  rails  stood  (g') ;  and  'per  Lord  Abinger,  C.  B.,  "the  plaintiff 
should  have  new  assigned."  Where  the  first  count  of  the  declara- 
tion charged  a  trespass  in  two  closes  which  were  named,  and  the 
second  charged  a  trespass  in  the  same  closes  "in  other  parts  thereof," 
and  the  defendant  pleaded  to  both  counts,  a  public  right  of  way 
over  the  said  closes ;  and  issue  thereon ;  it  was  held,  that  the  de- 
fendant, upon  proof  of  one  right  of  way  over  both  closes,  was 
entitled  to  the  verdict ;  for  the  second  count  was  idle,  and  carried 
the  complaint  no  further  than  the  first  (r).  Where  to  an  action 
of  trespass  qu.  cl.  fr.  the  defendant  pleaded  a  right  of  way ;  to 
which  the  plaintiff  new  assigned,  that  he  sued  for  a  trespass  com- 
mitted on  a  certain  other  portion  of  the  close  (setting  out  the  same 
by  abuttals),  and  the  defendant  pleaded  to  the  new  assignment, 
that  whUe  he  was  entitled  to  the  way  in  the  plea  mentioned,  the 
plaintiff  obstructed  it,  whereupon  he  (defendant)  deviated  and 
committed  the  trespasses  in  the  new  assignment  mentioned ;  it 
was  held,  that  the  new  assignment  was  substantially  a  fresh  decla- 
ration, and  did  not  admit  the.  right  of  way  mentioned  in  the  plea ; 
and  that  the  defendant,  under  these  pleadings,  was  bound  to  prove 
both  the  right  of  way  alleged,  and  the  obstruction  (s). 

Tender  of  Amends. 

If  a  person  brings  an  action  of  trespass  for  taking  away  his 
beasts,  or  other  goods,  tender  of  sufficient  amends  before  action 
brought  is  not  a  bar ;  because  the  party  making  the  tender  is  not 

{n)  2  Leon.  10.     See  Fom  46,  Sched.  (?)  Wehln  v.  SparUs,  10  M.   &  W. 

B.,  Com.  Law  Proc.  Act,  1852.  485.                                 j  -,  n   -a   nin 

(0)  Com.  Law  Proc.  Act,  1852,  s.  77.  (r)  Woody.  Wedgewood,  1  0.  B.  27^ 

(v)  See  5  &  6  WiU.  IV.  c.  50,  ss.  84  (s)  Bobertson  v.  GauntkU,  16  M.  &  W. 


to  92. 


289. 
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the  owner  of  the  goods,  as  in  the  case  of  a  distress,  but  a  trespasser 
to  -whom  the  law  does  not  show  any  favour  (t).  But  by  21  Jac.  I. 
c.  16,  s.  5, — ^In  all  actions  of  trespass  quare  clausum  fregit,  wherein 
the  defendant  shall  disclaim  in  his  plea,  to  make  any  title  or  claim 
to  the  land,  and  the  trespass  be  by  negligence  or  involuntary,  de- 
fendant may  plead  a  disclaimer,  and.that  the  trespass  was  by  negli- 
gence or  involuntary,  and  a  tender  of  sufficient  amends  before  action 
brought. 

V.  JEvidence. 

The  plaintiff  may  prove  the  trespass  to  have  been  committed  at 
any  time  before  action  brought,  though  it  be  before  or  after  the  day 
laid  in  the  declaration,  if  any.  But  in  trespass  with  a  eontinuando, 
the  plaintiff  ought  to  confine  himself  to  the  time  in  the  declara- 
tion ;  yet  he  may  waive  the  continuamdo,  and  prove  a  trespass  on 
any  day  before  action  brought,  or  he  may  give  in  evidence  only 
part  of  the  time  in  the  eontinuando.  Bull.  N.  P.  86.  So  where 
trespasses  are  alleged  to  have  been  committed  on  a  particular  day, 
and  on  divers  other  days  and  times  between  that  day  and  the  com- 
mencement of  the  action,  the  plaintiff  may  prove  either  one  tres- 
pass before  the  day  specified,  or  as  many  trespasses  as  he  can  within 
the  space  of  time  mentioned  in  the  declaration,  but  he  cannot  do 
both,  and  must  waive  the  one  or  the  other.  Per  Gould,  J.,  Nor- 
thumbei'land  Summ.  Ass.  1775,  MS.,  Chambre,  J. 

In  trespass  against  several,  the  "plaintiff  having  proved  a  joint 
trespass  by  all,  cannot  waive  that,  and  give  evidence  of  another 
trespass  committed  by  one  defendant  only  (u).  In  trespass  against 
several,  where,  upon  proof  of  trespasses  affecting  different,  defend- 
ants, counsel  for  the  plaintiff  elect  to  proceed  on  trespasses  affect- 
ingly  two  only  of  the  defendants,  he  cannot  afterwards  proceed,  even 
as  against  those  defendants  on  other  trespasses  affecting  all  the 
defendants  (x).  Declarations  respecting  the  subject-matter  of  a 
cause,  by  a  person  who  at  the  time  of  making  them  had  the  same 
interest  in  such  matter  as  the  plaintiff;  were  held  to  be  admissible 
in  evidence  against  him,  although  the  maker  of  them  was  alive, 
and  might  have  been  called  as  a  witness  (y). 

Where  the  declaration  charges  the  commission  of  trespasses  in  a 
close  which  it  describes  by  abuttals,  the  plaintiff,  in  support  of  the 
declaration,  is  not  obliged  to  prove  trespasses  committed  in  every 
part  of  the  close.  And  if  the  defendant  pleads,  that  the  close  in 
which,  &c.,  is  part  of  certain  ground  which  was  set  out  under  an 
award  for  particular  purposes,  and  that  he  (defendant)  is  entitled 
to  use  it  for  those  purposes ;  and,  if  it  appear,  that  the  whole  extent 

(t)  2  Inst.  107.  Teale,  2  M.  &  Hob.  31. 

(m)  Tait  V.  Sams,  1  M.  &  Rob.  282.  (x)  Bitcheri  v.  TeaU,  2  M.  &  Eob.  31. 

But  see  per  Patteson,   J.,    Jlitchen  y.  {y)  Woolway  v.  Rowe,  1  A,  &  E-  U4. 
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of  ground  mentioned  in  the  plea  was  not  set  out  under  the  award, 
but  that  part  of  it  was  so  set  out,  and  that  the  place  where  the 
trespasses  proved  were  committed  was  within  that  part,  then  the 
defendant  has  proved  his  justification ;  for  as  the  plaintiff  is  not 
bound  to  carry  his  proof  of  trespasses  to  every  part  of  the  close 
mentioned  in  the  declaration,  so  the  defendant  is  not  bound  to 
support  his  justification  as  to  all  parts.  The  "close  in  which,  &c." 
does  not  mean  the  whole  close  referred  to  in  the  declaration,  but 
the  place  in  which  the  trespass  is  proved  to  have  been  committed, 
and  the  plaintiff  or  defendant  may  so  apply  it  (z). 

To  support  a  plea  under  the  2  &.3  Will.  IV.  c.  71,  s.  2  (see  ante, 
tits.  "  Common,"  VII.,  and  "  Nuisance,"  I.),  of  a  right  of  way  enjoyed 
for  forty  years,  evidence  may  be  given  of  user  more  than  forty  years 
back  (a).  But  the  plea  is  not  supported  by  proof  of  user  from  a 
period  of  fifty  years  before  the  commencement  of  the  action  down 
to  within  four  years  of  it  (6).  Under  a  replication,  denying  that 
the  defendant  had  used  the  way  for  forty  years  as  of  right  and 
without  interruption,  the  plaintiff  is  at  liberty  to  show  the  character 
and  description  of  the  user  and  enjoyment  of  the  way  during  any 
part  of  the  time  ;  as  that  it  was  used  by  stealth,  or  in  the  absence 
of  the  occupier  of  the  close  and  without  his  knowledge ;  or  that  it 
was  merely  a  precarious  enjoyment  by  leave  and  licence,  or  any 
other  circumstances  which  negative  that  it  is  an  user  or  enjoyment 
under  a  claim  of  right ;  the  words  of  the  fifth  section  "  not  incon- 
sistent with  the  simple  fact  of  enjoyment,"  being  referable  to  the 
fact  of  enjoyment  as  before  stated  in  the  act,  viz.,  an  enjoyment 
claimed  and  exercised  "  as  of  right "  (c). 


VI.  Damages — Costs. 

Damages.— By  3  &  4  Will.  IV.  c.  42,  s.  29,— In  actions  of  tres- 
pass de  bonis  asportatis,  the  jury,  on  the  trial  of  any  issue,  or  on 
any  inquisition  of  damages,  may,  if  they  shall  think  fit,  give  da 
mages  in  the  nature  of  interest  over  and  above  the  value  of  the 
goods  at  the  time  of  the  seizure.  In  trespass  for  taking  goods 
Under  process  upon  a  regular  judgment,  but  in  a  place  to  which 
the  process  does  not  run,  the  plaintiff  may  recover  the  whole  value 
of  the  goods,  and  not  merely  the  amount  of  damage  which  he  has 
sustained  by  their  being  taken  in  a  wrong  place  {d).  But  in  an 
action  of  trespass  for  distraining,  amongst  other  goods,  goods  not 
distrainable,  the  tenant  can  only  recover  for  the  actual  injury  he 
has  sustained,  the  landlord  being  a  trespasser  ab  %mtio  only  as  to 

(z)  Bassett  v.  Mitcliell,  2  B.  &  Ad.  99.  788.                    r,7    ,     o  -n  -m  n  '7no 

4  Lawson  v.  Langley,  4  A.  &  E.  890.  c)  Beasley  v.  Clarice,  2  B.  F.  C.  709. 

But  see  Lowe  v.  Carpenter,  6  Ex.  825,  (d)  Sowell  v.   Champion,  6  A.  &  1-, 

ante,  p.  384.                                         „  ^"7. 

(J)  Parker  v.  Mitchell,  11  A.  &  E. 
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such  goods  as  were  not  distrainable  (e).  If  the  seller  of  goods 
retake  them  from  the  buyer  before  they  have  been  paid  for,  the 
buyer  may  nevertheless  recover  as  damages  in  trespass  the  whole 
value  of  them,  and  the  jury  cannot  allow  any  deduction  on  account 
of  the  debt  the  buyer  owes  the  seller  for  the  price  unpaid  (/).       ' 

In  trespass  for  cutting  into  the  plaintiff's  close,  and  carrying 
away  the  soil,  the  proper  measure  of,  damages  is  the  value  to  the 
plaintiff  of  the  land  removed,  not  the  expense  of  restoi;ing  it  to  its 
original  condition  (gr).  In  trespass  for  breaking  and  entering,  a 
mine,  and  taking  coals  therefrom,  when  tlie  defendant  is  a  mere 
wrong-doer,  the  measure  of 'damages  is  tlie  value  of  the  coals  at 
the  time  when  they  first  existed  as  chattels;  and  the  defendant  is 
not  entitled  to  any  deduction  for  the  expense  of  getting  them,  or 
for  a  rent  payable  to  the  miae-owner  on  coals  got  from  the  mine  (h)  • 
but  the  defendant  must  be  allowed  for  his  expense  and  labour  in 
removing  the  coal  and  bringing  it  to  the  pit's  mouth,  though  not 
in  first  severing  it  from  the 'mine  (i). 

Verdict. — Upon  a, plea  of  a  right  of  way  to  fetch  water  and  goods 
from  a  river,  the  jury  having  found  the  right  to  fetch  ,wq.ter,  an^ 
negatived  the  right  to  fetch  goods,  the  court  ordered  judgment  to 
be  entered  for  the  defendant  as  to  the  right  to  fetch  water,  and  for 
the  plaintiff  as  to  the  right  to  fetch  goods  (Jc).  But  where,  to  an 
action  of  trespass,  the  defendant  pleaded  a  right  of  way  on  fopt 
and  with  horsesj  cattle,  carts,  waggons,  and  other  carriages,  for  the 
convenient  occupation  of  his  close,  K. :  the  jury  having  found  that 
he  had  a  right  of  carting  wood  and  timber  only  from  K.  (which 
was  not  mentioned  in  the  plea)  ;  it  was  held,  that  the  plaiatiff  was 
entitled  to  the  entire  verdict,  and  that  defendant  could  not  enter 
it  distributively  for  such  right  as  the  jury  found  (I).  Trespass  for 
breaking  and  entering  the  plaintiff's  house,  and  seizing  and  taking 
his  goods,  which  were  described  by  distinct  parcels.  Pleas,  that 
the  house  and  goods  were  not  the  plaintiff's,  and  the  goods  were 
those  of  a  bankrupt,  justifying  the  seizure  under  a  warrant  from 
the  commissioners  ;  and  issues  thereon. .  Held  that  the  issues 
were  divisible  (m).  So  where  the  plaintiff,  in  his  replication, 
made  title  to  three  closes,  on  which  the  parties  went  to  issue,  and 
the  plaintiff  on  the  trial  gave  evidence  as  to  two  only,  it  was  held, 
that  the  issue  was  divisible,  and  that  the  verdict  as  to  one  naust  be 
entered  for  the  defendant  (ti).  But  where  to  an  action  for  a 
trespass  to  a  party-wall,  which  was  described  in  the  de,claration  as 

(e)  Harvey  v.  PococJc,  11  M.  &  "W.  740.  (?)  mgham  v.  Saiett,  SB.  iST.  0.  622. 

(/)  6illa/rdY.  Sritian,  8  M.  &  W.  575.  See  Ivatt  v.  Mmm,  3  M.  &  G.  691. 

{g)  Jones  V.  Goodwy,  8  M.  &  "W.  146.  (m)  BmtUdqe  v.  AlhoU,  8  A.  &  E. 

.  {h).  Wild  v.  Holt,  9  M.  &  AV.  672.  See  592. 

Vo^fy"I^°^<'  "damages."  (n)  PhytMan  v.  WiUe,  1   M.  &  W. 

(j)  Morgan  v.  Powell,  3  Q.  B.  278.  216. 

(*)  Knight  Y.  Woore,  3  B.  K.  C.  3. 
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bounded  by  a  workshop  of  the  defendant,  the  defendant  pleaded, 
that  it  was  not  the  plaintiff's  ;  it  was  held,  that  the  defendant  was 
entitled  to  a  verdict,  for  that  the  plaintiff  must  be  understood  to 
have  brought  his  action  fof  the  whole  wall,  and  even  if  it  could  be 
treated  as  two  walls,  defendant's  part  could  not  be  considered  as 
part  of  the  workshop,  and  therefore  the  plaintiff  had  not  proved 
his  property  in  the  wall  as  described  in  the  declaration  (o). 

Costs.— The  3rd  PI.  R,  H.  T.  1853^  giving  the  judge  or  presiding 
officer  power  to  certify,  at  the  trial,  to  deprive  the  plaintiff  or 
defendant  of  costs,  where  there  is  more  than  one  count,  plea,  &c. 
"founded  on  the  same  cause  of  afltion  or  ground  of  answer  or 
defence,"  only  applies  to  cases  where  issues  of  fact  have  been 
raised  and  tried,  on  which  issues  a  verdict  might  have  passed  for 
or  against  the  plaintiff  or  defendant  respectively,  and  not  to  cases 
where,  on  one  of  such  counts  or  pleas,  issues  in  fact  are  tried  and 
found  for  the  plaintiff  or  defendant,  and  upon  the  other  issues  in 
law  are  depending,  upon  which 'nominal  damages  are  assessed  at 
the  trial  contingently.    The  judge  cannot  certify  in  such  a  case  (p). 

Where,  in  an  action  of  trespass,  by  A.  against  B.,  C,  D.,  who 
defended  jointly,  a  verdict  was  found  against  C.  and  D.  on  all  the 
issues,  and  for  B.  on  all  the  issues ;  it  was  held,  that  B.  was  en- 
titled to  a  third  part  of  the  costs  of  the  joint  defence,  which  might 
be  set  off  against  and  deducted  from  the  costs  of  A.  against 
C.  and  D.  (q). 

(o)  Murly  v.  M'Dermott,  8  fA.  &  E.  (q)  Norman  v.  Glimenson,  4  M.  &  G. 

138.  '  423. 

(p)  Head  V.  Bcadreil,  11  A.  &  E.  906.      •  •  •  • 
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I.  Of  the  Nature  of  the  Action,  and  in  what  cases  it  m,ay  be 
maintained. 

The  action  of  trover  is  a  special  action  upon  the  case,  which  may 
be  maintained  by  any  person  who  has  either  an  absolute  or  special 
property  in  goods,  for  recovering  the  value  of  such  goods,  against 
another,  who  having,  or  being  supposed  to  have,  obtained  possession 
of  such  goods  by  lawful  means,  has  wrongfully  converted  them  to 
his  own  use.  In  order  to  maintain  an  action  of  trover,  it  is  neces- 
sary that  it  should  appear,  1.  That  the  plaintiff  had  either  an 
absolute  or  a  special  property  in  the  goods,  which  are  the  subject 
of  the  action.  2.  That  the  plaintiff  had  the  right  of  possession  in 
the  goods.  3.  That  personal  goods  be  the  subject-matter  of  the 
action.  4.  That  the  defendant  has  been  guilty  of  a  wrongful 
conversion. 

Absolute  Property.— It  must  appear  that  the  plaintiff  had  a 
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pi'operty,  eitlier  absolute  or  special,  in  the  goods  which  are  the 
subject  of  the  action ;  but  it  is  not  necessary  to  show  that  the 
plaintiff  had  both  an  absolute  and  a  special  property ;  either  the 
one  or  the  other  is  sufficient.  Absolute  property  is  where  one 
having  the  possession  (or  right  of  possession)  of  goods,  has  also  the 
exclusive  right  to  enjoy  them,  and  which  can  only  be  defeated  by 
his  own  act.  Special  property  is  where  he  who  has  the  possession 
(or  right  of  possession)  holds  the  goods  subject  to  the  claims  of 
other  persons  (a). 

Timber,  while  standing,  is  part  of  the  inheritance ;  but  when 
severed,  either  by  the  act  of  God,  as  by  tempest,  or  by  a  trespasser 
and  by  wrong,  belongs  to  him  who  has  the  first  estate  of  in- 
heritance, whether  in  fee  or  in  tail,  who  may  bring  trover  for  it  (6). 
Trover  was  brought  by  a  tenant  in  tail,  expectant  on  the  deter- 
mination of  an  estate  for  life,  without  impeachment  of  waste,  for 
timber  which  grew  upon,  and  had  been  severed  from,  the  estate, 
and  was  in  the  possession  of  the  defendant.  It  was  held,  that  the 
plaintiff  could  not  recover  ;  because  an  action  of  trover  must  be 
founded  on  the  property  of  the  plaintiff,  and  in  this  case  the 
plaintiff  had  not  any  property  in  the  timber ;  for  a  tenant  for  life, 
without  impeachment  of  waste,  has  a  right  to  the  trees  at  the 
moment  when  they  are  cut  down  (c).  In  like  manner,  tenant  in 
tail,  after  possibility  of  issue  extinct,  is  entitled  to  timber  when 
cut  (d).  Trustees  of  an  estate  fur  autre  vie  cannot  maintain 
trover  for  trees  felled  upon  the  estate  ;  for  although  they  have  a 
special  property  in  the  trees  while  standing,  yet  that  property 
ceases  when  they  are  cut  down,  and  the  trees  then  belong  to  the 
owner  of  the  inheritance  (e).  It  was  for  a  long  time  doubtful 
whether  the  landlord  had  such  a  possession  of  timber  cut  down 
during  the  continuance  of  a  lease,  as  to  maintain  trover ;  but  it 
was  finally  determined  that  he  had ;  because  the  interest  of  the 
lessee  in  the  timber  remained  no  longer  than  while  it  was  growing 
on  the  land  demised,  and  determined  instantly  upon  the  sever- 
ance (/).  The  defendant,  a  wharfinger,  having  acknowledged 
timber  on  his  wharf  to  be  the  property  of  the  plaintiff;  it  was 
held,  that  he  could  not  afterwards  dispute  it,  and  set  up  the  title 
of  a  third  person  ((/). 

The  owner  of  stolen  property  can  maintain  trover  against  a 
third  person,  in  whose  possession  he  finds  it  (A) ;  provided  (semUe), 
such  third  person  be  innocent  of  the  felonious  transaction  (i) ;  and 

(a)  Per  Lawrence,  J.,  7  T.  E.  398.  B.  &  C.  545.     But  .see  Wilson  v.  Ander- 

(J)  Per  Lord  Talbot,  C,  in  Bewick  v.  Ion,  1  B.  &  Ad.  450  ;  and  note,  that  m 

Whitfield,  3  P.  Wms.  268.  the  principal   case   the   defendant  was 

(c)  Pyne  v  Dor  1  T   R  55.  fully  acquainted  with  the  circumstances 

(d)  ■mma.ms  v.  williains,  12  East,  relating  to  the  claim  of  the  third  party, 
2Q9  when  he  made  the  admission. 

■  (e)  BlaJcer  v.  Anscorribe,  1  N.  E.  25.  (It)  Leey.  Bay^,  18  C.  B   599 

(/)  Berry  v.  Herd,  Cro.  Car.  242.  (i)  White  v.   Spettigue,   13  M.  &  W, 

(g)  Gosling  v.  Bimie,  7  Bingh.  339.  603. 
Ace.  per  Best,  3.,  in  Sawes  v.  Watson,  2 
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unless  the  property  has  been  altered  by  a  sale  in  market  overt  (/c). 
By  the  7  &  8  Geo.  IV.  c.  29,  s.  57  (which  is  substantially  a  re- 
enactment  of  the  21  Hen.  VIII.  c.  11), — If  any  person  guilty  of 
felony  or  misdemeanor  in  stealing,  or  knowingly  receiving  any 
propei-ty,  shall  be  indicted  and  convicted  by  the  owner  or  his 
representative,  "  the  property  shall  be  restored  to  the  owner  or  his 
representative;"  and  the  court  before  whom  the  person  shall  he 
convicted  may  also  make  an  order  of  restitution,  except  in  the 
case  of  negotiable  securities  transferred  for  a  valuable  consideration, 
and  without  notice  or  reasonable  suspicion  of  the  felony.  Under 
this  sectipn  the  owner  of  the. stolen  property  may  maintain,  trover 
for  it,  on  conviction  of  the  thief,  although  there  has  been  a  sale  in 
market  overt  (Q.;  but  not,  it  seems,  against  a  person  who  has  pur- 
chased the  goods  in  market  overt  and  sold  them  again^  fee/ore  con- 
viction, notwithstanding,  the  owner  gave  the  purchaser  notice  of 
the  robbery,  while  the  goods  were  in  his  possession  ;  fof,  in  order 
to  maintain  trover,  the  plaintiff  must  prove  that  the  goods, were 
his  property,  and  that,  while  they  were  so,  they  came  into  the 
possessiqn  of  the  defendant ;  whereas  by  the  sale  in  market  overt 
the  property  was  altered,  and  the  statute  did  not  revest  it  till  the 
attainder  of  the  felon  (m).  Where,  therefore,  property,  feloniously 
taken  from  the.  plaintiff,  was  sold  by  the  felon  to  defendant,  who 
purchased  bond  fide,  but  not  in  market  overt ;  and  the  plaintiff 
gave  notice  of  the  felony  to  the  defendant,  and  demanded  the 
goods,  which  the  defendant  refused  to  deliver,  and  afierwards  soli 
the  property  in  market  overt,  after  which  the  plaintiff  prosecuted 
the  felon  to  conviction ;  it  was  held,  that  the  plaintiff  might  recover 
from  the  defendant  the  value  of  the  property  (w).  ■     ■■ 

The  rule  is  the  same,  generally,  with  regard  to  goods  obtained 
by  fraud  (o) ;  there  is  no  distinction  between  fraud  ia.nd  felony  in 
this  respect(p).  Thus  if  a  vendee  purchase  goods  with  the  pre- 
conceived idea  of  not  paying  for  them,  such  sale  does  not  pass  the 
property  therein  (g).  So  where  the  plaintiff,  having  been  imposed 
upon  by  a  swindlef,  consigned  a  box,  by  the  defendaiits,  as  common 
carriers,  duly  directed  to  J.  W.,  &c.,  and  the  defendants,  ori  find- 
ing that  no  such '  person  as  J.  W.  resided  at  the  address  given  on 

(h)  2  Inst.  714.     A  sale  of  good.s  in.  a  with, 
shop  in  the  city  of  London,  where  goods  {1}  ScaMergood  v.  Silvesterj  15  Q.  B. 

of  the  same  kind  are  usually  sold,  though  ,    606. 

the  place  be  described  in  evidence  as  "  an  (m)  Eorwood  v.  Smith,  2  1'.  E.  750. 

open  warehou.se,"  and  people  cannot  see  (m)  Peer  v.  Hwmphrey,  2  A.'  &  E.  495. 

from  the  outside  what  passes  therein,  is  a  (o)  Nolle  v.  Adams,  7  Taunt.  69.    If 

sale  in  market  overt ;  Lyons  v.  De  Pass,  the  fraud  amounts  to  the  offence  of  ob- 

H  A.   &  E.   326.     But  a,  wharfinger's  taining  goods    by  false   pretences,  the 

wharf,  even  in  London,  is  not ;  Wilkiiison  provisions  of  the  7  &  8  Geo.  IV.  c.  29 

V.  King,  2  Campb.  335.    "With  respect  to  (supra)  are  applicable, 
stolen  horses,  the  property  is  not  altered  (p)  See  Peer  Y^^Bum^hrey,  2  A.  &  E. 

by  a  sale  in  market  overt,  unless  the  499. 

provisions  of  the  2  &  3  P.  &  M.  c.   7,  (q)  Load  v.  Green,  15  M.  k  W.  216. 

and  31  Eliz.  c,  13  have  been  complied 
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the  box,  did  not  return  the  box  to  the  plaintiff,  but,  on  receiving 
a  letter  from  a  person  signing,  himself  J.  W.,  directing  the  box  to 
be  forwarded  to  a  public-house,  sent  it  there;  it  was  held,  that  the 
defendants  were  liable  in  trover  (r).  A  mere  consciousness  of 
inability  to  pay  for  goods  when  they  are  ordered  is  not,  it  seems^ 
conclusive  evidence  of  such  fraud  as  will  vacate  a  contract  (s). 
"Where  the  plaintiff,  in  order  to  protect  his  personal  effects  from 
his  creditors  delivered  them  to  the  defendant,  and,  in  order  that 
the  latter  might  _  appear  to  be  the  true  owner,  made  a  priced 
invoice  of  the  articles,  and  gave  a  receipt  to  the  defendant  fOr  the 
amount  as  on  a  sale,  it  was  held  that  the  plaintiff,  as  between  him- 
self and  the  defendant,  was  not  estopped  from  showing  the  real 
"character  of  the  transaction  and  recovering  the  goods  back  from 
the  defendant  {£). 

But  a  sale  effected  by  the  fraud  of  the  buyer  is  void  only  at  the 
election  of  the  seller ;  and  if,  before  he  has  elected  to  avoid  it,  the 
buyer  resells  the  goods  to  a  bond  fide  purchaser  (u),  or  pledges 
then!  for  a  bond  fide  advance  (v),  the  property  will  pass.  "Although 
the  vendee  has  committed  a  false  and  fraudulent  misrepresentation 
in  order  to  effect  the  contract  or  obtain  the  possession,  the  property 
vests  in  the  vendee  until  the  vendor  has  done  some  act  to  disaffirm 
the  transaction,  and  the  legal  consequence  is,  that  if,  before  the  dis- 
affirmance, the  fraudulent  vendee  has  transferred  either  the  whole 
or ,  a  partial  interest  in  the  chattel  to  an  innocent  transferee,  the 
title  of  such  transferee  is  good  against  the  vendor ;"  per  Pollock, 
C.  B.,  delivering  judgment,  S.  C.  It  is,  however,  absolutely  neces- 
sary that  the  relation  of  vendor  and  vendee  should  exist  between 
the  original  owner  of  the  goods  and  the  person  who  has  fraudu- 
lently obtained  them ;  for  if  there  be  nOt  a  sale  between  these 
parties  there  is  no  contract,  which  the  owner  can  either  affirm  or 
disaffirm  (x).  Thus  where  A,  who  had  formerly  been  B.'s  agent, 
and  had  been  known  to  the  plaintiffs  as  such,  after  his  agency 
ceased,  obtained  goods  from  the  plaintiffs  in  the  name  of  B.,  which 
he  handed  over  to  the,  defendant,  an  auctioneer,  by  whom  they 
were  sold  :  it  was  held,  that  the  plaintiffs  might  maintain  trover 
against  the  defendant  for  the  goods ;  for  there  was  never  any  sale 
to  A,  or  contract  between  him  and  the  plaintiffs  (y).  So  where 
A.  fraudulently  represents  that  he  is  B.,  and  obtains  goods  from  C, 
thei'e  is  no  sale  at  all ;  and  any  one  who  has  bond  fide  made  ad- 
vances to  A.  upon  the  goods  and  sold  them,  under  a  power  to  repay 
himself,  is  liable  in  trover  at  the  suit  of  C.  (z). 

.     i    . 

M  Stephenson  v.  ffarf,  i  Bingh.  476.  (v)  Ki-ngsford  v.  Merry,  11  Ex.  677. 

(s)  Iroing  v.  Motly,  7  Bingk  543,  per  {x)  Kingsford  v.  Merry,   1  H.   &.  N. 

findal,  C.  J.  503.  •  „«  t    t    -n 

(t)  Bowes  V.  Foster,  2  H.  &  K.  779  j  iy)  Eiggins  r.  Burton,  26  L.  J.,. Ex. 

27  L  J    Ex  262  ZH. 

(u)  White  V.  Garden,  10  0.  B.  919 ;  _    (s)  Eardman  v.  Pootli,  32  L.  J.,  Ex, 

Stevenson  t.  Newman,  13  C.  B.  285,  105. 
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An  arbitrator,  to  -whom  all  matters  in  difference  bet\^efen  a  land- 
lord and  tenant  had  been  referred,  awarded  that  a  stack  of  hay 
should  be  delivered  up  by  the  tenant  to  the  landlord,  upon  being 
paid  a  certain  sum  for  it.  The  landlord  tendered  the  money,  hut 
the  tenant  refused  to  reeive  it,  or  to  deliver  up  the  hay :  where^ 
upon  the  landlord  brought  trover  against  the  tenant  for  the  hay. 
It  was  held,  that  this  action  could  not  be  maintained  ;  for  the  pro- 
perty was  not  transferred  by  the  mere  force  of  the  award ;  and  the 
landlord's  only  remedy  was  to  proceed  against  the  tenant  upon  the 
award  (a) ;  but  Lord  Ullenborough  observed,  that  the  case  might 
have  been  different  if  the  tenant  had  accepted  the  money  ten- 
dered, for  that  would  have  been  a  ratification  of  the  award,  and  an 
assent  on  the  part  of  the  tenant  to  the  transfer  of  the  property. 

If  a  tradesman  order  goods  to  be  sent  by  a  carrier,  though  he 
does  not  name  any  particular  carrier,  the  moment  the  goods  are 
delivered  to  the  carrier,  such  delivery  operates  as  a  delivery  to 
■the  purchaser,  and  the  whole  property  is  immediately  vested  in 
him  ;  and  if  any  accident  should  happen  to  the  goods,  it  will  be  at 
the  risk  of  the  purchaser  (6)  :  a  fortiori,  therefore,  if  the  pur- 
chasen'  selects  a  particular  carrier  (c).  This  is  on  the  ground  that  a 
delivery  to  the  vendee's  agent  is  a  delivery  to  the  vendee.  But 
■where  the  contract  is  imperfect,  e.  g.  invalid  by  the  Statute  of 
Frauds  {d),  or  the  goods  are  sent  by  a  conveyance  not  authorized 
by  the  vendee,  or  not  authorized  to  be  sent  at  all,  or  the  vendee 
retains  an  option  to  refuse  the  goods,  the  property,  until  accept- 
ance, remains  in  the  vendor,  and  the  vendee  cannot  maintain 
trover  (e).  If  A.  order  a  tradesman  to  send  him  goods  by  a  hoy- 
man,  and  the  tradesman  send  the  goods  by  a  porter,  to  the  house 
where  the  hoyman  resides,  when  in  town,  and  the  porter,  not  find- 
ing him,  leave  the  goods  with  the  landlord,  A.  cannot  maintain 
■trover  against  the  landlord,  for  the  property  never  vested  in  A.,  but 
remained  in  the  tradesman  (/)  ;  but  if  the  person  to  whom  the 
goods  were  delivered  had  been  a  servant  to  the  hoyman,  and  en- 
trusted by  him  to  receive  the  goods,  A.  jnight  have  maintained 
trover ;  for  by  such  delivery,  the  property  would  have  vested  in  him, 

{a)  Hunter   r.   Rice,    15   East,    100  ;  carriage  ;  S.  0.  or,  perhaps,  though  the 

■Thorpe  v.  Eyre,  1  A,  &  E.  926,  ace.  goods  he  sent  on  approval  only,  Hayes 

(V)  Button  v.  Solomanson,  3  B.  &  P.  v.  Wood,  Bull.  N.  P.  36.    But  see  Sv:ain 

582.     The  only  exception  to  the  pur-  v.  Shepherd,     Where  there  is  a  special 

chaser's  right  over  the  goods  is,  that  the  agreement  hetween  the  consignor  and  the 

vendor,   in  the  case  of  the   purchaser  carrier,  the  consignor  may,  it  seems,  sue 

becoming  insolvent,  may  stop  them  m  the  carrier  for  negligence,  although  the 

transitu.     See  amte,  tit.   "Stoppage  in  property  has  passed  to  the  consignee, 

Transitu."    Trover  wiU  not  lie  against  Dunlop  y.  Zambert,  6  CI.  &  F.  627. 
a  carrier  for  the  mere  wora-delivery  of  (d)  Coats  v.  Chaplin,  3  Q.  B.  483. 

goods,  the  proper  form  of  action  being  (e)  Swain  v.  Shepherd,  1  M.  &  Eob. 

case  for  negligence.     See  ante,  p.  364.  223  ;  Freeman  v.  Mrch,  3  Q.  B.  492. 

(c)  Dawes   V.    Peck,    8    T.    E.    330,  (/)  Colston  v.  Wpolaston,  BuU.  N.  P, 

although   the   consignor  pays   for   the  35. 
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and  therefore  in  such  case  the  tradesman  could  not  have  brought 
trover  against  the  hoyman  (g). 

The  property  of  goods  passes  by  the  indorsement  and  delivery  of 
the  bill  of  lading,  by  the  consignee  to  another,  bond  fide,  for  a  valu- 
able consideration,  and  without  collusion,  although  the  indorsee 
knew  at  the  time  that  the  consignor  had  not  received  payment  in 
money  for  his  goods,  but  had  taken  the  consignee's  acceptance 
payable  at  a  future  day  not  then  arrived  Qi).  Tempany,  a  corn 
merchant  at  Longford,  who  was  in  the  habit  of  consigning  cargoes 
of  corn  to  the  plaintiffs,  as  his  factors  for  sale  at  Liverpool,  shipped 
on  board  the  boat.  No.  604,  a  full  cargo  of  oats,  and  took  a  bill  of 
lading  or  boat-receipt  for  them,  sign«d  by  the  master,  bearing  date 
the  31st  of  January,  1837,  whereby  he  acknowledged  the  receipt 
of  the  oats  on  board,  deliverable  in  Dublin  to  John  and  T.  Delany, 
in  care  for  and  to  be  shipped  to  the  plaintiffs  in  Liverpool ;  on  the 
same  day  he  procured  from  the  master  of  another  boat.  No.  54,  a 
like  bill  of  lading  or  receipt,  for  530  barrels,  but  no  oats  were  then 
on  board  that  boat,  although  a  cargo  was  prepared  for  that  purpose. 
On  the  2nd  of  February,  Tempany  \^rote  to  the  plaintiffs  a  letter 
inclosing  both  these  instruments,  and  stating  that  he  had  valued 
on  the  plaintiffs  for  730Z.  against  those  oats  ;  on  the  7th,  the  plain- 
tiffs received  this  letter,  and  accepted  the  bill  of  exchange,  and 
returned  it  to  Tempany  who  received  it  on  the  9th.  In  the  mean 
time,  the  defendant,  who  was  a  creditor  of  Tempany  to  a  consider- 
able amount,  sent  over  Mr.  Walker,  an  agent,  to  Longford.  Walker 
arrived  on  the  6th,  and  pressed  him  for  security ;  Tempany  con- 
sented on  that  day  to  give  him  an  order,  addressed  to  Tempany's 
brother,  his  agent  in  Dublin,  desiring  him  to  deliver  to  Walker,  for 
the  defendant  the  cargo  of  boat  604,  which  had  then  sailed  for 
Dublin,  and  four  other  cargoes,  including  that  of  boat  54  (which 
was  stated  to  be  560  barrels),  and  also  all  that  was  in  Tempany's 
store  in  Dublin.  The  boat  54  was  then  partially  loaded,  and  Tem- 
pany promised  to  send  the  boat-receipt  for  it  to  Walker ;  the 
loading  was  completed  on  the  9th ;  the  boat-receipt  or  bill  of 
lading  for  550  barrels,  which  were  on  board,  signed  by  the  master 
and  transmitted  to  Walker,  to  whom  the  cargo  was  made  deliver- 
able, and  he  received  it  the  next  day ;  the  boats  were  both  hired 
by  Tempany,  and  the  men  paid  by  him.  Walker,  on  the  8th, 
procured  an  agreement  from  J.  Tempany,  in  Dublin,  to  hold  the 
oats  for  him  when  they  arrived  :  and  he  afterwards  got  possession 
of  the  whole  by  legal  process..  It  was  contended,  that  under  these 
circumstances,  the  property  in  neither  cargo  vested  in  the  plaintiffs ; 
first,  because  the  instruments  were  not  regular  bills  of  lading,  and 
could  give  no  title ;  and  secondly,  that,  if  they  were,  they  could  not 
operate  to  give  the  plaintiffs  a  title,  because  they,  being  factors, 
could  acquire  no  lien  without  actual  possession.    The  court  thought 

{(/)  See  Staples  v.  Alden,  2  Mod,  309,  {h)  Cuming  v  Brown,  9  East,  506, 
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it  unnecessary  to  decide  whether  the  ipstruments  were  regular  bills 
of  lading,  so  as  to  have  all  the  properties  which  the  custom  of 
merchants  has  attached  to  those  documents :  but  they  held,  that  the 
property  in  the  cargo  of  boat  604  vested  in  the  plaintiffs  on  their 
acceptance  of  the  bill,  and  that  they  were  entitled  to  maintain 
trover  for  it ;  but  they  could  not  maintain  trover  for  the  cargo  of 
boat  54,  since  none  of  it  was  on  board,  or  otherwise  specifically 
appropriated  to  the  plaintiffs,  when  the  receipt  for  that  boat  was 
given  by  the  master ;  Parke,  B.  (who  delivered  the  judgment  of 
the  court),  observed,  that  if  the  intention  of  the  parties  to  pass  the 
property,  whether  absolute  or  special,  in  ceHain  ascertained  chattels, 
is  established,  and  they  are  placed  in  the  hands  of  a  depositary,  no 
matter  whether  such  depositary  be  a  common  carrier,  or  ship- 
master, employed  by  the  consignor,  or  a  third  person,  and  the 
chattels  are  so  placed  on  account  of  the  person  who  is  to  have  that 
property;  and  the  depositary  assents;  it  is  enough  :  and  it  matters 
not  by  what  documents  this  is  effected ;  nor  is  it  material  whether 
the  person  who  is  to  have  the  property  be  a  factor  or  not ;  for  such 
an  agi-eement  may  be  made  with  a  factor  as  well  as  any  other 
individual.  With  respect  to  the  csCrgo  of  boat  54,  at  the  time  of 
the  agreement,  proved  by  the  boat-receipt  of  the  31st  of  Januaay, 
to  hold  the  530  barrels  therein  mentioned  for  the  plaintiffs,  there 
were  no  such  oats  on  board,  and  consequently  no  specific  chattels 
which  were  held  for  them  (i). 

A  verbal  gift  of  a  chattel,  without  actual  delivery,  does  not  pass 
the  property  to  the  donee  (k).  A  donatio  mortis  causd  {1}  is  a  gift 
by  a  person  believing  himself  to  be  at  the  point  of  death,  upon 
the  condition,  that  if  the  donor  die,  the  donee  is  to  keep  the  thing 
given  in  preference  of  any  other ;  and  the  gift  may  be  good,  though 
coupled  with  a  trust  (m).  It  is  not  necessary  that  the  donor  should 
be  actually  dying :  but  it  is  essential  that  the  donee  should  have 
immediate  actual  possession  of  the  gift,  and  uncontrolled  dominion 
over  it,  subject,  however,  to  the  express  condition  of  the  gift  not 
passing  while  the  donOr  lives  (n). 

"  The  sale  of  a  specific  chattel  passes  the  property  in  it  to  the 
vendee  without  delivery.  The  general  doctrine,  that  the  property 
in  chattels  passes  by  contract  of  sale  to  a  vendee  without  delivery 
is  questioned  ia  JBaAley  v.  Culverwell,  2  M.  &  Ry.  566,  in  a  note  by 
the  reporters ;  but  I  apprehend  that  the  rule  is  correct  as  confined 
to  a  bargain  for  a  specific  chattel.     Where  there  is  a  sale  of  goods 

(i)  Bryans  v.  Nix,  4  M.  &  W.  775.  Moore  v.  DarUm,  4  De  G.  &  Sm.  517. 

See  ante,  pp.  1239,  1240  ;  and  Evans  v.  (m):  Hills  v.  Hills,  8  M.  &  W.  401. 

Niclwl,  3  M.  &  G.  614.  (»)  SpratUy  v.  Wilson,  Holt,  12,  iii 

(k)  Irons  v.  Smallpiece,  2  B.  &  Aid.  notis;  Bvmi  v.  Mwrkham,  7  TaxLnt, -iii. 

661.     See  (Mifc,  p.  1247.  See  Reddell  v.   Ddbree,   10  Sim.  244; 

(I)  That  a  chose  in  action  {not  a  deed)  Bcmts  y.  Ellis,  17  Beav.  121. 
can  be  the  subject  of  such  a  gift,  see 
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generally,  no  property  in  them  passes  till  delivery ;  because  until 
then  the  very  goods  sold  are  not  ascertained  :  hut  where,  by  the 
contract  itself,  the  vendor  appropriates  to  the  vendee  a  specific 
chattel,  and  the  latter  thereby  agrees  to  take  that  specific  chattel, 
and  to  pay  a  stipulated  price,  the  parties  are  then  in  the  same 
situation  as  they  would  be  after  a  delivery  of  goods  in  piu-suance 
of  a  general  contract.  The  very  appropriation  of  the  chattel  is 
equivalent  to  a  delivery  by  the  vendor  (o) ;  and  the  assent  of  the 
vendee  to  take  the  specific  chattel,  and  to  pay  the  price,  is  equiva- 
lent to  his  accepting  possession  (p).  The  effect  of  the  contract, 
therefore,  is  to  vest  the  property  in  the  bargainee  "  (q). 

If  a  person  contracts  with  another  fcr  the  purchase  of  a  chattel, 
(e.  g.  a  barge,)  which  is  not  in  existence  at  the  time  of  the  contract, 
although  the  full  value  of  the  article  contracted  for  is  paid  in  advance, 
and  the  order  is  proceeded  on,  yet  the  purchaser  does  not  acquire  any 
property  in  the  article  until  it  is  finished  and  delivered  to  him  (r) ; 
but  it  is  otherwise  where  the  bargain  stipulates  for  advances,  which 
are  to  be  regulated  by  the  progress  of  the  work  (s) ;  i.  e.  if  upon  the 
whole  contract  between  the  parties,  it  seems  to  be  their  intention 
that  the  unfinished  parts  should  pass,  of  which  intention  the  pay- 
ment of  advances  with  reference  to  the  state  of  progress  of  the 
work  (e.  g.  a  vessel)  is  one  evidence  (t).  But  separate  articles,  such 
as  engines,  cordage,  the  rudder,  &c.,  destined  only  to  form  part  of 
the  ship,  but  which  have  never  been  attached  to  it,  do  not,  it  seems, 
pass.     S.  C. 

After  earnest  given,  the  vendor  cannot  sell  the  goods  to  another, 
without  a  default  in  the  vendee  ;  and,  therefore,  if  the  vendee  do 
not  come  and  pay  for  and  take  away  the  goods,  the  vendor  ought 
to  go  and  request  him ;  and  then,  if  he  do  not  come  and  pay  for 
and  take  away  the  goods  in  a  convenient  time,  the  agreement  is 
dissolved,  and  the  vendor  is  at  liberty  to  sell  them  to  any  other 
person  (w).  "  If  I  sell  my  horse  for  money,  I  may  keep  him  until 
I  am  paid ;  but  I  cannot  have  an  action  of  debt  until  he  be  deli- 
vered; yet  the  property  of  the  horse  is  by  the  bargain  in  the  buyer. 
But  if  he  do  presently  tender  me  my  money,  and  I  do  refuse  it,  he 
may  take  the  horse,  or  have  an  action  of  detainment.  And  if  the 
horse  die  in  my  stable,  between  the  bargain  and  the  delivery,^  I 
may  have  an  action  of  debt  for  my  money,  because  by  the  bargain 
the  property  was  in  the  buyer  "  (x). 

(o)  Aldridae  v.  Johmon,  7  E.  &  B.  (s)  Woods  v.  SusseU,  5  B.  &  Aid.  947 ; 

885  ace  Clark  v.  Spence,  4  A.  &  B.  448. 

(p)  See  Oodis  v.  Eosn,  17  C.  B.  239.  (t)  Wood  v.  Sell,  5  E.  &  B.  772  ;  6  E. 

(ff)  Per  Parke,  B.,  mZHxmi  v.  Yates,  &  B.  355  (m  erroi-).    ^     .      ,       ^    , 

5B  &Ad   340  (")  ^"'^  ■^<''''  *^-  •^■'  ^"  Langford  v. 

(j>)  MiiAklow  V.  Mangles,  1  Taunt.  318.  Adminislratrws  of  Tiler,  Salk.  113.       _ 

Sbo  Atkinson  v.  Bell,  8  B.  &  C.  277;  (x)  Noy's  Maxims,  88,  recognized  in 

Lamer  v.  Burlimm,  2  M.  &  "W.  602  ;  Einde  v.  Whitehouse,  7  East,  5/1. 
WilMns  V.  Sromhead,  6  M.  &  G.  963.. 
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After  condemnation  of  goods  in  the  Exchequer,  the  property  is 
altered,  so  as  that  neither  trespass  nor  trover  will  lie  for  the  pro- 
prietor against  the  person  who  seized  them  (z).  By  the  Mercantile 
Law  Amendment  Act,  (19  &  20  Vict.  c.  97,)  s.  1,  no  writ  oifi.fa., 
or  attachment  against  the  goods  of  a  debtor,  shall  prejudice  the 
title  to  such  goods  acquired  by  any  person,  hondfide  and  for  valuable 
consideration,  hefore  the  actual  seizure ;  provided  such  person  has 
not  at  the  time  of  his  title  accruing,  notice  of  the  delivery  of  the 
Writ  to  the  sheriff. 

When  goods  are  sold,  if  anything  remain  to  be  done  on  the  part 
of  the  seller,  as  between  him  and  the  buyer  (a),  to  ascertain  the 
price,  quantity  (6),  or  individuality  (c)  of  the  goods,  before  the  com- 
modity purchased  is  to  be  delivered,  a  complete  present  right  of 
property  does  not  generally  attach  in  the  buyer,  and  consequently, 
trover  is  not  maintainable.  The  plaintiff  purchased  of  the  de- 
fendant a  quantity  of  starch,  which  was  lying  at  the  warehouse  of 
a  third  person,  at  so  much  per  cwt.,  by  bill  at  two  months,  for  the 
delivery  of  which,  fourteen  days  were  to  be  allowed ;  the  weight 
not  having  been  ascertained  at  the  time  of  purchase,  the  defendant 
gave,  according  to  the  usual  mode,  a  note  to  the  warehouse-keeper 
to  weigh  and  deliver  all  his  (the  defendant's)  starch.  By  virtue  of 
this  order,  a  partial  weighing  and  delivery  of  several  quantities  of 
the  starch  took  place.  Trover  having  been  brought  for  the  remain- 
der, which  was  unweighed  and  not  delivered  :  it  was  held,  that  the 
action  could  not  be  supported;  although  it  was  contended,  on  the 
part  of  the  plaintiff,  that  a  delivery  of  part  of  an  entire  quantity 
of  goods  contracted  for  was  a  virtual  delivery  of  the  whole,  so  as 
to  vest  in  the  vendee  the  entire  property  in  the  whole,  although 
the  price  for  the  same  should  not  have  been  paid  {d)  ;  andyer  Guv., 
"  Without  deciding  what  might  be  the  legal  effect  of  such  part  de- 
livery, in  a  case  where  the  payment  of  price  was  the  only  act  neces- 
sary to  be  performed,  in  order  to  vest  the  property ;  in  this  case, 
another  act  was  necessary  to  precede  both  payment  of  price  and 
delivery  of  the  goods  bargained  for,  viz.,  weighing. — The  weighing, 
which  was  indispensably  necessary  to  precede  the  delivery  of  the 
goods,  inasmuch  as  it  was  necessary  to  ascertain  the  price  to  be 
paid  for  them,  had  not  been  performed  at  the  time  when  the  action 
was  brought "  (e). 

(z)  Elkins  v.  Smith,  cited  in  Scott  v.  (6)  Wallace,  v.  Breeds,  13  East,  522. 

Shearman,  2  BL  R.  981,  (c)  Busk  v.  Davis,  2  M.  &  S.  397.    See 

{a)  Whitehouse  v.  Frost,  12  East,  614.  White  v.  Willcs,  5  Taunt,  176  ;  Shepley 

But  see  Smith's  Merc.  Law,  493  (6tli  v.  .Davis,  5  Taunt.  617  ;  Withers  v.  Lyss, 

ed.),  wliere  this  case  is  douhted,  and  it  Holt,  18;  Abington  v.  lipscorribe,  1  Q. 

seems  difficult  to  understand  how  the  B.  776. 

seller,  as  was  decided  in  that  case,  can  (d)  Hanson  v.    Meyer,  6  East,   614. 

transfer  property  which  had  ndt  com-  See  Zagury  v.  Fv/rnell,  2  Campb.  240. 
pletely .  vested   in.  hini.     See  cases   in  (e)  Tansley  y.  Turner,  2 '&.  IS.  C.  151, 

note  (c).  cicc. 
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Generally  the  legal  effect  of  part  delivery  and  acceptance  will 
depend  upon  the  intention  of  the  parties.  In  those  cases  where 
It  IS  m  the  power  of  the  buyer  at  the  time  to  take  the  whole,  it 
will  depend  on  his  intention  in  accepting  such  part.  When  a  part 
is  taken  with  the  intention  to  take  possession  of  the  whole,  not  to 
separate  such  part  from  the  remainder,  the  delivery  taking  place 
in  the  course  of  the  delivery  of  the  whole,  then  such  partial  de- 
livery and  acceptance  has  the  legal  effect  of  an  actual  delivery  and 
acceptance  of  the  whole  (/). 

Where   everything  has  been  done  by  the  sellers  which  they 
contracted  to  do,  the  property  will  in  many  cases  pass  to  the  buyers, 
although  the  goods  still  continue  in  the  possession  of  the  sellers. 
As  where  turpentine  in  casks  was  sold  by  auction  at  so  much  per 
cwt.,  and  the  casks  were  to  be  taken  at  a  certain  marked  quantity, 
except  the  two  last,  out  of  which  the  seller  was  to  fill  up  the  rest, 
before  they  were  delivered  to  the  purchasers,  on  which  account  the 
two  last  casks  were  to  be  sold  at  uncertain  quantities  ;  and  a  de- 
posit was  to  be  paid  by  the  buyers,  at  the  time  of  the  sale,  and  the 
remainder  within  thirty  days,  on  the  goods  being  delivered ;  and 
the  buyers  had  the  option  of  keeping  the  goods  in  the  warehouse, 
at  the  charge  of  the  seller,  for  those  thirty  days,  after  which  they 
were  to  pay  the  rent ;  and  the  buyers  having  employed  the  ware- 
houseman of  the  seller  as  their  agent,  he  filled  up  some  of  the 
casks  out  of  the  two  last,  but  left  the  bungs  out,  in  order  to  enable 
the  custom-house  officer  to  gauge  them ;  but  before  he  could  fill  up 
the  rest,  a  fire  consumed  the  whole,  in  the  warehouse,  within  the 
thirty  days.     It  was  held,  that  the  property  passed  to  the  buyers 
in  all  the  casks  which  were  filled  up,  because  nothing  further  re- 
mained to  be  done  to  them  by  the  seller ;  for  it  was  the  business 
of  the  buyers  to  get  them  gauged,  without  which  they  could  not 
have  been  removed  ;  and  the  act  of  the  warehouseman  in  leaving 
them  unbunged  after  filling  them  up,  which  was  for  the  purpose  of 
the  gauging,  must  be  taken  to  have  been  done  as  agent  for  the 
buyers,  whose  concern  the  gauging  was.     But  the  property  in  the 
casks  not  filled  up  remained  in  the  seller,  at  whose  risk  they  con- 
tinued (g).     So  where  the  oats  in  a  particular  bin,  which  contained 
nothing  else,  were  sold,  and  a  bill  for  the  price  was  accepted  at  the 
time  of  the  sale  ;  it  was  held,  that  the  property  vested  in  the  buyer, 
for  nothing  remained  to  be  done  for  the  purpose  of  ascertaining 
the  identity  or  quantity  of  the  goods  (h).     So  where  a  vendor  has 
recognised  the  right  of  his  vendee  to  dispose  of  goods  remaining  in 
the  actual  possession  of  the  vendor,  he  cannot  defeat  the  right  of 

{f\  Tanner  v.  Sewell,  U  M.  &  W.  36  ;  tut  the  principle  seems  to  be  tlie  same 

Bolton  V.  Lancashire  aiid  Yorkshire  Rail-  in  both  cases.  ,,  ^    ,    „,„ 

way,   L.   R.    1,   C.  P.   440 ;    1   Smith's  (g)  Mugg  v.  Mimtt,  11  East,  210. 

Leading  Cases,  736.     These  cases  had  Qi)  SwanmcJc  v.  Sgthern,  9  A.  &  E. 

reference  to  the  right  to  stop  in  transitu,  895. 
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a  person  claiming  under  the  vendee  on  the  ground  that  no  property 
passed  to  the  latter  by  reason  of  the  want  of  a  specific  appropria- 
tion of  the  goods  (i),  or  by  reason  of  the  goods  having  not  been 
weighed. 

Special  Property. — A  special  property  is,  where  he  who  has  the 
possession  of  goods,  holds  them  subject  to  the  claims  of  other 
persons  (Jc).  "  The  immediate  right  to  real  property  must  be 
vested  in  one  person  only/'  [or  in  several  persons  in  the  same  right;] 
"  whereas  a  special  property,  in  the  case  of  personalty,  may  be  in 
one,  as  in  the  instance  of  earners,  while  the  absolute  right  to  it 
may  exist  in  another.  When  a  competition  arises  between  those 
two  personsj  the  right  of  the  latter  must  prevail ;  but  as  against  all 
other  persons  a  special  property  is  sufi&cient."  Per  Lord  Kenyan, 
C.  J.,  S.  C  '  Such  a  property .  therefore  is  sufficient  to  enable 
a  person  to  maintain  trover  against  a  stranger  (l).  Hence  this 
action  maybe  brought: — By  a  bailee  (m):  By  a  carrier  (to):  By 
lessee  for  life  against  a  stranger,  who  takes  away  the  timber  of  a 
house  which  has  been  blown  down,  for  the  lessee  for  life  has  a 
special  property  to  make  use  of  the  timber  (as  if  he  would  rebuild), 
though  the  general  property  be  in  the  reversioner  (o) :  By  a  lord 
who  seizes  an  estray  or  wreck,  against  a  stranger,  before  the  year 
and  day  are  expired  (p)  :  By  a  sheriff  against  a  person  who  takes 
away  goods  (which  have  been  seized  by  the  sheriff  in  execution,) 
before  they  are  sold  (q).  So  a  party  purchasing  goods  distrained 
may  maintain  trover,  though  the  distress  be  irregular  (r).  So  a 
person  who  has  a  special  property  in  goods,  coupled  with  the 
right  of  possession,  may  maintain  an  action  against  the  absolute 
owner  (s). 

In  addition  to  these  instances  of  special  property,  it  is  to  be  ob- 
served, that  there  may  be  special  property  without  possession,  or 
there  may  be  special  property  arising  simply  out  of  a  lawful  pos- 
session, and  which  ceases  when  the  true  owner  appears :  as  where 
a  chimney-sweeper's  boy  having  found  a  jewel,  carried  it  to  a  gold- 
smith, to  be  informed  what  it  was,  who  refused  to  return  it ;  it  was 
held,  that  though  the  boy  did  not  by  suchfinding  acquire  an  absolute 
property  in  the  jewel,  yet  he  had  such  a  property  as  would  enable 
him  to  keep  it  against  all  persons'  except  the  rightful  owner,  and 
consequently  that  he  might  maintain  trover  for  it  against  the  gold- 

(i)  Semes  v.  W'atson,  2  B.  &  C.  646  ;  (o)  Per  Powell,  J.,  Bull.  K  P.  33. 

Woodleyy.  Cqvektry,  32  L.  J.,  Ex.  185.  {p)  Sir  W.  Courteney's  case,  Bull.  N. 

(Jc)  Per  Lawrence,  J.,  in  Webb  v.  Fox,  P.  33. 

7  T.  E.  398.  (2)  Wilbraham  v.  Snow,  2  Wms.  Saund. 

(i!)  See  leffries  v.  Qreat,  Western  B,ail-  47. 

way,  5  E.  &  B.  802.  (r)  I/yon  v.  Weldon,  2  Bingh.  334. 

(m)  Bro.  Trespass,  92 ;  Arnold  v.  Jef-  (s)  Brierly  v.  Kendall,  17  Q.  B.  943 ; 

freson,  Lord  Eaym.  275.  Tvmier  v.  Eardcdstle,  31  L.  J.,  C.  P. 

(n)  Goodwin  v.   Richardson,   1   Eoll.  193. 
Abr.  4,  (1)  pi.  1. 
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smith,  who  was  a  wrong-doer  (i).  So  a  possession  under  the 
rightful  owner  is  sufficient  against  a  person  having  no  colour  of 
right.  The  plaintiff  bought  and  paid  for  a  ship  stranded  on  the 
coast,  but  not  having  complied  with  the  regulations  of  the,  Eegister 
Acts  the  transfer  was  void.  He  endeavoured  for  several  days  to 
get  the  ship  off,  but  without  success,  and  at  length  she  went 
to  pieces.  The  defendant  having  possessed  himself  of  parts  of 
the  wreck  which  had  drifted  on  his  farm ;  it  was  held,  that  the 
plaintiff  had  sufficient  property  in  him  to  enable  him  to  main- 
tain trover  against  a  wrong-doer  ;  for  as  far  as  regarded  the 
possession  of  the  plaintiff,  it  was  good  against  all  except  the 
vendor ;  and  although  the  plaintiff  ^ad  no  absolute  property  as 
against  the  vendor,  yet  he  claimed  under  him,  and  had  the  pos- 
session against  those  who  tortiously  took  the  goods  without  colour 
of  right  (u).  So  where  K.,  the  owner  of  furniture,  lent  it  to 
the  plaintiff  under  the  terms  of  a  written  agreement,  and  the 
plaintiff  placed  it  in  a  house  occupied  by  the  wife  of  C,  a  bankrupt; 
C.'s  assignees  having  seized  the  furniture  ;  it  was  held,  that  the 
plaintiff  might  maintain  trover  without  producing  the  agreement  (a;). 
In  the  case  of  a  simple  bailment  of  a  chattel  without  reward,  it  may 
be  recovered  either  by  the  bailor  or  the  bailee,  if  taken  wrongfully 
out  of  the  bailee's  possession  (y).  A  married  woman  living  apart 
from  her  husband,  on  her  death-bed  gave  certain  chattels  to  plain- 
tiff, who  took  possession  of  them,  but  left  them  in  the  house  of  the 
defendant,  who  sold  them.  It  was  held,  that  the  plaintiff  was  en- 
titled to  bring  trover,  as  he  had  sufficient  property  and,  possession 
against  all  the  world  except  the  husband  (z). 

There  is  one  case  in  which  a  temporary  property  merely  has 
been  held  sufficient  to  maintain  trover.  As  where  defendant,  hav- 
ing agreed  to  sell  the  plaintiff  an  estate  with  the  usual  proviso, 
that  in  case  the  vendor  could  not  make  a  title,  the  contract  should 
be  void,  delivered  to  the  plaintiff  an  abstract  of  the  title.  The 
plaintiff  laid  this  abstract  before  counsel,  and  having  received  it 
back  with  an  opinion  written  at  the  foot,  and  several  queries  in  the 
margin,  he  left  it  with  the  defendant,  requesting  him  to  copy  the 
opinion  and  marginal  observations,  and  return  the  abstract  as  soon 
as  he  had  copied  them.  After  the  plaintiff  had  several  times  in 
vain  applied  to  have  the  abstract  returned,  he  at  length  made  a 
formal  demand  of  it,  when  the  defendant  refused  to  re-deliver  it, 
observing,  that  as  he  had  been  unable  to  clear  up  the  objections  of 
the  plaintiff's  counsel,  the  abstract  would  be  useless  to  the  plaintiff. 
The  plaintiff  having  brought  an  action  of  trover  for  the  abstract ; 
it  was  held,  that  he  was  entitled  to  recover ;  Chambre,  J.,  observ- 

(0  Armory  v.  Delamine,  1  Str.  505.  659.    Ace.  ia  trespass,  Zotan  v.  Cross,  2 

(«)  Sutton  v.  £Mk,  2  Taunt.  302.  Campb.  465.  ,  „  ^    „    -kt 

(x)  Burton  v.  Bughes,  2  Bingh.  173.  (s)  ^Mme  v.  FosbrooU,  18-  C.  B.  N 

iy)  Nicolls  V.  Bastard,  2  C.  M.  &  E.  S.  515  ;  34  L.  J.,  0.  P.  164. 
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ing,  that  as  to  the  general  property  in  the  abstract,  while  the  con- 
tract is  open,  it  is  neither  in  the  vendor  nor  in  the  vendee  absolutely, 
but  if  the  sale  goes  on,  it  is  the  property  of  the  vendee ;  if  the  sale 
is  broken  off,  it  is  the  property  of  the  vendor.  In  the  mean  time 
the  vendee  has  a  temporary  property,  and  a  right  to  keep  it,  even 
if  the  title  be  rejected,  until  the  dispute  be  finally  settled,  for  his 
own  justification,  in  order  to  show  on  what  ground  he  did  reject 
the  title  (a). 

Trover  will  lie  for  bills  of  exchange  indorsed  to  an  agent  of  the 
plaintiffs,  or  order,  for  their  account,  and  deposited  with  the  de- 
fendants, by  such  agent,  as  a  security  for  past  and  future  advances 
by  the  defendants  to  him  ;  for  such  indorsement  is  sufficient  notice 
to  the  defendant  that  the  agent  had  no  property  in  the  bills  (6), 
So  where  a  bill  in  the  hands  of  A.  for  a  specific  purpose  was  in- 
dorsed by  him  to  B.  for  valuable  consideration,  but  in  contravention 
of  that  purpose,  and  A.  gave  B.  notice  previously  to  the  indorse- 
ment, that  he  had  no  authority  to  part  with  it,  it  was  held,  that  the 
owner  of  the  bill  might  maintain  trover  against  B.  (c). 

2.  Right  of  Possession. — The  plaintiff  must  not  only  have  a  right 
of  property  but  a  right  of  possession  also,  and  unless  both  these 
rights  concur,  the  action  will  not  lie. 

"  If  goods  "  {i.  e.  specific  goods)  "  are  sold  on  credit,  and  nothing 
is  agreed  upon  as  to  the  time  of  delivering  the  goods,  the  vendee  is 
immediately  entitled  to  the  possession,  and  the  right  of  possession 
and  the  right  of  property  vest  in  him  at  once  "  (d).  But  default  of 
payment  at  the  termination  of  the  credit  does  not  rescind  the  con- 
tract ;  and  the  vendee,  on  tender  of  the  price,  though  after  the  ex- 
piration of  the  period  of  credit,  may  maintain  trover  against  the 
vendor  to  recover  such  goods ;  for  in  sales  of  goods,  time  is  not  of 
the  essence  of  the  contract,  unless  it  is  made  so  by  express  agree- 
ment (e).  And  so  where  goods  {i.  e.  specific  goods)  are  sold,  and 
nothing  is  said  as  to  the  time  of  delivery  or  time  of  payment,  and 
everything  the  seller  has  to  do  with  them  is  complete,  the  property 
vests  in  the  buyer,  and  the  seller  is  liable  to  deliver  them,  when- 
ever they  are  demanded,  v/pon  payment  (or  tender)  oftheprice(f); 
for  the  right  of  possession  does  not  vest  till  then.  So  where  goods 
were  sold  hj  auction,  to  be  removed  and  paid  for  yfithin  a  limited 
time,  and  if  not  removed  at  the  end  of  that  time  warehouse-rent  was 
to  be  charged ;  it  was  held,  that  the  property  in  the  goods  vested 

(a)  Soierts  v.  Wyait,  2  Taunt.  268.  (d)  Per  Baylcy,  J.,  Bloxamy.  Sanders, 

(6)  Trmttel  v.   Baramdon,    8  Taiint.  4  B.  &  C.  948. 

l""-  (e)  Mariindale  v.  Smith,  1  Q.  B.  389  ; 

<c)  Evans  v.  Rymer,  1  B.  &  Ad.  535.'  Wilmhurst  v.  BowJcer,  7  M.  &  G.  882, 

See  Foster  v.  Pearson,  2  C.  M.  &  E.  849  ;  post,  p.  1390. 

Bolmj.  mis,  1  M,  &  Eol).  239,  post,  (f)  PerBayUy,J.,  Bloxam,\.  Saiidws, 

V-  1302,  4  B.  &  C.  948.                             " 
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al)solutely  in  the  purchaser,  from  the  moment  of  the  sale,  and  that 
he  was  liable  for  the  price  in  an  action  for  goods  sold,  although 
they  had  been  destroyed  by  fire  {g).  It  is  clear,  however,  that  he 
could  not  have  maintained  an  action  of  trover  for  them,  had 
they  continued  in  specie,  without  payment  or  tender  of  the  price. 
And  so  where  goods  were  sold,  to  be  paid  for  by  instalments,  the 
balance  to  be  paid  before  removal,  and  the  vendor  allowed  the 
vendee  to  place  the  goods  under  lock  and  key,  upon  his  (the  ven- 
dor's) premises,  himself  retaining  the  key  of  the  external  inclosure : 
it  was  held,  that,  the  balance  being  unpaid,  the  vendee  had  not 
such  a  right  of  possession  (A)  as  would  enable  him  to  maintain 
trover  against  the  vendor,  upon  a  wroiagful  removal  and  sale  of  the 
goods  {%).  So  where  goods  were  assigned  by  A.,  a  debtor,  to  B., 
his  creditor,  with  a  proviso  for  redemption  on  payment  of  the 
debt  by  A.  to  B.  on  demand,  and  that  A.  should  continue  in 
possession  till  default,  and  before  any  demand  made  by  B.,  the 
goods  were  seized  by  the  sheriff  under  &fi.  fa.,  it  was  held,  that  B. 
had  not  such  a  right  of  immediate  possession  as  to  entitle  him  to 
maintain  trover  against  the  sheriff  (/<;).  So  where  a  person  leased 
a  house  with  the  furniture  therein,  to  another  for  a  certain  time, 
and  during  the  term  the  furniture  was  wrongfully  taken  in  execu- 
tion by  the  sheriff;  it  was  held,  that  the  landlord  could  not  main- 
tain trover  against  the  sheriff  for  the  value  of  the  furniture,  because 
the  landlord  had  not  the  right  of  possession  during  the  demise ; 
the  tenant's  property  and  interest  did  not  determine  by  the  sheriff's 
trespass  ;  the  tenant  might  have  maintained  trespass  against  the 
wrong-doer,  and  recovered  damages  (I). 

It  is  to  be  remarked,  that  in  the  foregoing  cases,  the  goods  re- 
moved were  personal  chattels,  and  at  the  time  of  the  seizure  con- 
tinued to  be  in  the  qualified  possession  of  the  tenant,  which  the 
lessor  agreed  he  should  have.  But  where  certain  mill-machinery, 
together  with  a  mill,  had  been  demised  for  a  term  to  a  tenant,  and 
he  without  permission  of  his  landlord  severed  the  machinery  from 
the  mill ;  and  it  was  afterwards  seized  under  a/,  fa.  by  the  sheriff, 
and  sold  by  him ;  it  was  held,  that  no  property  passed  to  the 
vendee,  and  that  the  landlord  was  entitled  to  bring  trover  for  the 
machinery,  even  during  the  continuance  of  the  term,  for  the  ma- 
chinery being  annexed  to  the  mill  formed  part  of  the  inheritance, 
and  when  wrongfully  severed  became  the  property  of  the  rever- 
sioner (m).   It  is  to  be  observed  also,  that  where  the  bailee  of  goods, 

(g)  PMUimore  v.   Barry,   1   Campb.  Camphll,  C.  J.,  Brierley  v.  Kendall,  17 

613  Q-  ^'  ^^^" 

{h)  The  right  of  property  would  be  in  (?)  Gordon  v.  ffarper,  7  T.  E- 9-    -^cc. 

him,  Tarlinl  v.  Scoter,  6  B.  &  C.  360.  Pam  r.  WhzUaker  1  Ey.  &  M.  99 ;  Praser 

{i)  Milgate  v.  Kebble,  3  M.  &  G.  100.  v.  Swamea  Canal,!  A.  &  1-354. 

(k)  Bradley  v.  Copley,  1  0.  B.  686.  (m)  Parrant  v.  Thompson,  5  B.  &  Aid. 

The  mortgagor,   therefore,   may  sue    a  826. 
wrongdoer  in  such  a  case  ;    per  Lord 
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whether  for  a  time  certain  or  at  will,  misuses  them,  by  treating 
them  in  a  manner  inconsistent  with  the  bailment,  as  by  selling 
them  (n)  (a  fortiori,  therefore,  if  he  destroys  them  (o),)  the  bailment 
is  determined;  and  the  possessory  title  reverts  to  the  bailor,  and 
entitles  him  to  maintain  trover  either  against  the  bailee,  or  a  hand 
fide  purchaser  (p). 

A.,  a  hop  merchant,  on  several  days  in  August,  sold  to  B.,  by 
contract,  various  parcels  of  hops ;  part  of  them  were  weighed,  and 
an  'account  of  the  weights  together  with  samples  delivered  to  the- 
vendee.  The  usual  time  of  payment  in  the  trade  was  the  second 
Saturday  subsequent  to  the  purchase.  B.  did  not  pay  for  the  hops 
at  the  usual  time ;  whereupon  A  gave  him  notice,  that  unless  they 
were  paid  for  by  a  certain  day,  they  would  be  resold.  The  hops 
were  not  paid  for,  and  A  resold  a  part  with  the  consent  of  B.,  who 
afterwards  became  a  bankrupt,  and  then  A.  sold  the  residue  of  the 
hops,  without  the  assent  of  B.  or  his  assignees.  Account  sales  of 
the  hops  so  sold  were  delivered  to  B.,  in  which  he  was  charged 
warehouse-rent  from  the  30th  of  August.  The  assignees  of  B.  de- 
manded the  hops  of  A.,  and  tendered  the  warehouse-rent,  charges, 
&c.,  and,  A.  having  refused  to  deliver  to  them,  brought  trover. 
The  jury  found  that  the  defendant  had  not  rescinded  the  contract 
of  sale.  It  was  held,  that  the  assignees  were  not  entitled  to  main- 
tain trover  to  recover  the  value  of  the  hops;  inasmuch,  as  the 
party  must  have  not  only  a  right  of  property,  but  a  right  of  pos- 
session ;  and  that  although  a  vendee  of  goods  acquires  a  right  of 
property  by  the  contract  of  sale  (see  ante,'p.  1288),  yet  he  does  not 
acquire  a  right  of  possession  to  the  goods,  until  he  pays  or  tenders 
the  price  (q).  So  where  the  defendant  sold  to  the  plaintiffs  wheat, 
for  which  the  plaintiffs  were  to  pay  by  a  draft  on  a  London  banker ; 
the  defendants  delivered  the  wheat  to  a  carrier,  and  sent  the  bill  of 
lading  to  the  plaintiffs,  but  took  the  wheat  again,  and  sold  it  before 
it  came  to  tbe  plaintiffs'  possession,  because  the  plaintiffs  failed  to 
send  a-6ia.it  oi:i  a  London  banker;  it  was  held,  that  the  plaintiffs 
cpuld  not  sue  the  defendants  in  trover  for  the  wheat  (r).  It  vas 
afterwards  held,  thaj;  the  defendants  Avould  not  bo  justified  in  such 
a,case,^in  j)reventing  the  delivery  of  the  ^Jieat,  unless  the  remitting 
of  a,  banJser'S;  draft  in  payment  were,  made  by  the  contract  a  con- 
dition precedent  to  the  vesting  of  the  property  in  the  wheat,  in  the 
plaintiffs  (s). 

A  holder  of  scrip  certificates  for  shares  borrowed  of  B.  a  sum  of 
money  on  his  own  promissory  note,  payable  on  demand,  depositing 
the  certificates  as  security.  A.  became  bankrupt,  and  B.,  without 
having  demanded,  payment  of  the  bill,  sold  the  shares.     It  was 

(n)  Cooper  v.  Willomatt,  1  C.  B.  672.  See  Miles  v.  Gortmi,  2  C.  &  M.  504. 
(o)  Go.  Htt.  71,  a.  (r)  WilmshiM-st  v.  Bowker,  6  B.  IT,  C. 

(p)  Fenn-v.  BittlesUm,  7  Ex.  152.  541  ;  7  M.  &  G.  882  {iri,  error).     ' 
(q)  Bloxam  v.  Senders,  4  B.  &  C.  941.  (s)  Key  v.  Cotesworth,'  7  Ex.  S95,  ace. 

Ace.  Milgate  v.  Keblle,  3  M.  &  G.  100. 
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held,  that  A.'s  assignee  was  not  entitled  to  maintain  trover  against 
B.,  as  tlie  immediate  right  to  the  possession  of  the  shares  was  not 
revested  in  A.  by  the  sale  (t). 

The  right  of  possession  is  sufficient  without  having  had  actual 
possession  (tt).  Hence,  where  in  trover  the  plaintiff,,  as  executor, 
declared  upon  the  possession  of  his  testator,  it  was  held  to  be  suffi- 
cient ;  because  the  personal  property  of  the  testator  was  vested  in 
the  executor  ;  and  no  other  person  having  a  right  to  the  possession, 
the  property  drew  after  it  the  possession  in  law  (if).  So  if  A.  be 
indebted  to  C,  and  B.  indebted  to  A.,  and  it  is  agreed,  between 
them  that  B.  shall  deliver  goods  to  C,  in  satisfaction  of  the  debt 
due  from  A.  to  C,  and  B.  afterwards  Converts  the  goods  to  his  own 
use,  C.  may  maintain  trover  against  B.,  though  C.  never  had  pos- 
session ;  for  by  the  agreement  the  right  was  in  C.,  and  the  conversion 
is  a  wrong  done  to  him  (x). 

3.  Personal  Goods. — The  subject-matter  of  this  action  is  con- 
fined to  personal  goods.  Hence  trover  will  not  lie  for  things  fixed 
to  the  freehold  (y).  But  where  general  damages  were  assessed  on 
a  declaration  in  trover  for  goods,  chattels  and  f^twfes  (enumerating, 
among  other  merely  moveable  articles,  stoves,  shelves,  cupboards, 
&c.),  it  was  held,  that  the  word  "fixtures"  would  not  necessarily 
mean  things  affixed  to  the  freehold,  and  that  judgment  ought  not 
to  be  arrested  (2).  Questions  respecting  the  right  of  what  are 
ordinarily  caHledi  fixtures  principally  arise  between  three  classes  of 
■persons  {a).  1 

1st.  Between  different  descriptions  of  Representatives  of  the  same 
owner  of  the  inheritance)  viz.  between  the  heir  and  executor.,  In 
this  case,  the  rule  obtains  with  the  utmost  rigour  in  favour  of  the 
inheritance,  and  against  the  right  to  disannex  therefrom,  and  to 
consider  as  a  personal  chattel,  anything  which  has  been  affixed  to 
the  freehold  or  inheritance  (6).  There  is  no  exception,  it  seems,  in 
.this  case  in  favour  of  trade  fixtures  erected  by  the  owner  of  the 
land  for  the  more  beneficial  enjoyment  of  it  (c). 

2ndly!  Between  the  executor  of  tenant  for  life,  or  in  tail,  and  the 
remainderman  or  reversioner ;  ia  which  case  the  right  to  fixtures 

(<)  Salliday  v.  Bolgate,  L.  R.,  3  Ex.  (v)  Hudson  v.   Hudson,  Latch.   214, 

229,  (inerror);37L.  J.,  C.  P.  174.    See  cited  7  T.  K.  13.                  ,„,,,„ 

too  IXmald  V.  SmUing,  L.  E.,  1  Q.  B.  (x)  ^l^wdliti  v    Bme,    1   Bulst.   68, 

685.     In  toth  these  cases  the  difference  cited  in  Bull.  ».  P.  35. 

■between  a  lien  and  a  pledge  is -pointed  (y)  Mtmhall  v.  Lloyd,  2  M.  &  W. 

out  in  the  judgments.  450.                   _.,.    -  ,,    .  -r,r  -.b^ 

(u)  See  as  to  the  difference  hetween  (»)  Sheeny.  BicTcu,  5  M.  &  W.  175.  _ 

trespass  and  trover  in  this  respect  the  {a)  Per  Lord  Mlenborough,  C.  J.,  in 

remarks  of  Paiteson,  J.,   in  Salme  v.  Elwesv.  Maw,  Z^ast,  5\. 

Button,  1  C.  &  M.  270,  commented  upon  (b)  Ibid.                    ,„  „,    ,l  t.   o-,,, 

and  explained  in  Tharpe  v.  Stallwood,  (c)  Fisher  v.  J>ucon,  12  CI.  &  F.  312. 
5  M.  &  G.  760. 
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is  considered  more  favourably  for  executors  than  in  the  preceding 
case  between  the  heir  and  executor  {d). 

"  In  deciding  whether  a  particular  fixed  instrument,  machine,  or 
even  building,  should  be  considered  as  removable  by  the  executor 
as  between  the  executor  and  the  heir,  or  between  the  executor  and 
the  person  in  remainder,  the  court,  in  the  three  principal  cases  on 
this  subject,  viz.  Lawton  v.  Lawton,  3  Atk.  13  ;  Lord  Dudley  v. 
Lord  Warde,  Ambler,  113,  which  were  cases  of  fire-engines  to 
work  a  colliery,  erected  by  the  tenant  for  life ;  before  Lord  Hafd- 
wicke ;  and  Lawton  v.  Sal/mon,  1  H.  Bl.  259,  m  notis,  before  Lord 
Mansfield,  which  was  the  case  of  salt-pans,  and  which  came  on  in 
the  shape  of  an  action  of  trover,  brought  for  the  salt-pans,  by  the 
executor  against  the  tenant  of  the  heir  at  law,  the  court  may  be 
considered  as  having  decided  mainly  on  this  ground,  that  ivhere  the 
fixed  instrument,  engine,  or  utensil  (and  the  building  covering 
the  same  falls  within  the  same  principle^)  was  an  accessory  to  a 
matter  of  a  personal  nature,  that  it  should  be  itself  considered  as 
personalty.  The  fire-engine,  in  the  cases  in  Atk.  and  Ambler,  was 
an  accessory  to  the  carrying  on  the  trade  of  getting  and  vending 
coals,  a  matter  of  a  personal  nature.  Lord  Hardwicke  says,  in  the 
case  in  Ambler,  '  A  colliery  is  not  only  an  enjoyment  of  the  estate, 
but  in  part  carrying  on  a  trade.'  And  in  the  case  in  Atk.  he  says, 
'  One  reason  that  weighs  with  me  is,  its  being  a  mixed  case,  between 
enjoying  the  profits  of  the  land,  and  carrying  on  a  species  of  trade; 
and  considering  it  in  this  light,  it  comes  very  near  the  instances  in 
brewhouses,  &c.  of  furnaces  and  coppers.'  Upon  the  same  prin- 
ciple. Lord  C.  B.  Gomyns  may  be  considered  as  having  decided  (e), 
that  a  cider-mill  should  go  to  the  executor  and  not  to  the  heir,  i.  e. 
as  a  mixed  case  between  enjoying  the  profits  of  the  land,  and  car- 
rying on  a  species  of  trade,  and  as  considering  the  cider-mill  as 
properly  an  accessory  to  the  trade  of  making  cider.  In  the  case 
of  the  salt-pans,  Lord  Mansfield  does  not  seem  to  have  considered 
them  as  accessory  to  the  carrying  on  a  trade,  but  as  merely  the 
means  of  enjoying  the  benefit  of  the  inheritance.  He  says, '  Tha 
salt-spring  is  a  valuable  inheritance,  but  no  profit  arises  from  it, 
unless. there  be  a  salt-work,  which  consists  of  a  building,  &c.,  for 
the  purpose  of  containing  the  pans,  &c.,  which  are  fixed  to  the 
ground.  The  inheritance  cannot  be  enjoyed  without  them.  They 
are  accessories  necessary  to  the  enjoyment  of  the  principal.  The 
owner  erected  them  for  the  benefit  of  the  inheritance '  (/).  Upon 
this  principle  he  considered  them  as  belonging  to  the  heir,  as  parcel 
of  the  inheritance,  for  the  enjoyment  of  which  they  were  made,  and 
not  as  belonging  to  the  executor,  as  the  means  or  instrument  of 

(d)  Per  Lord  Mlmlorongh,  C.  J.,  in  let,  and  the  tenant  had  erected  the  salt 
Elwes  V.  Maw,  8  East,  51.  '    pans,  it  would  he  different ;  see  Earl  of 

(e)  In  a  case  cited  in  Lawton  y.  Law-  Mansjkld  v.  Blackburne,  6  B.  N.  C. 
ton,  3  Atk.  13,  16.  439. 

(/)  That  if  the  salt  springs  had  been 
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carrying  on  a  trade."  Per  Lord  Ellenhorough,  C.  J.,  delivering 
the  opinion  of  the  court  in  Elwes  v.  Maw,  3  East,  53,  54.  In 
trover,  by  the  executor  against  the  heir,  Lee,  G.  J.,  held,  that 
hangings,  tapestry,  and  iron  backs  to  chimneys,  belonged  to  the 
executor,  who  recovered  accordingly  against  the  heir  (g).  But  as 
remarked  by  Mr.  Smith,  in  his  notes  to  Mwes  v.  Maw,  2  Lead. 
Ca.,  these  articles  seem  to  have  been  rather  chattels  than  fix- 
tures, properly  so  called.  Standing  corn  belongs  to  a  devisee  of 
the  land,  and  not  to  the  executor  (h) ;  but  a  legatee  of  goods  and 
stock  on  the  farm  shall  take.it  from  both  (i).  It  is  agreed,  how- 
ever, that  as  between  the  executor  and  the  heir,  if  there  be  not 
any  devisee  of  the  land,  the  executor  is  entitled  to  standing 
corn  (;). 

The  3rd  case,  and  that  in  which  the  greatest  latitude  and  indul- 
gence has  always  been  allowed  in  favour  of  the  claim  to  have  any 
particular  articles  considered  as  personal  chattels,  as  against  the 
claim  in  respect  of  freehold  or  inheritance,  is  the  case  between 
landlord  and  tenant. 

It  is  a  general  rule,  that  whei'e  a  lessee  having  annexed  any 
personal  chattel  to  the  freehold  during  his  term,  afterwards  takes 
it  away,  it  is  waste  (Jc).  And  so  a  lessee  cannot  even  during  the 
term  maintain  trover  for  fixtures  remaining  affixed  to  the  free- 
hold ;  for  the  principle  of  law  is,  that  whatsoever  is  planted  in  the 
soil,  belongs  to  the  soil,  quicquid  pla/ntatur  solo,  solo  cedit;  and 
though  the  tenant  has  a  right  to  remove  fixtures  of  a  certain  kind 
during  his  term  or  during  what  may,  for  this  purpose,  be  considered 
as  an  excrescence  on  his  term  {see post,  p.  1295),  they  are  not  goods 
and  chattels  at  all,  but  parcel  of  the  freehold,  and  as  such,  not  re- 
coverable in  trover  (I)  until  severed.  Thus  trover  will  not  lie  by 
the  tenant  after  the  expiration  of  the  term  for  bells,  even  thoug'h 
the  landlord  has  subsequently  severed  them  (m).  Nor  will  it  lie 
after  the  expiration  of  the  term  for  a  ladder  and  crane,  fastened 
with  nails  or  screws  to  the  floor  and  joists  above  in  the  usual  way, 
or  for  a  bench  fixed  to  the  wall,  although  they  might  be  removed 
without  injury  to  the  freehold  (n).  Nor  can  a  tenant,  after  the 
expiration  of  the  term,  or  (semble)  during  the  term,  unless  he  be  a 
gardener  by  trade,  remove  a  border  of  box  planted  on  the  demised 
premises  by  himself  (o).  The  fixtures  in  these  cases,  it  will  be  ob- 
served, come  within  Lord  Ellenhorough' s  rule  of  being  "for  the 
benefit  of  the  inheritance,"  or,  to  use  the  language  of  Parke,  B.,  in 
Hellawell  v.  Eastwood,  "for  the  permanent  and  substantial  im- 
provement of  the  dwelling  "  (p). 

(g)  Harvey  Y.  Harvey,  Str.  1141.  (I)  Mackintosh  v.  Trotter,  3  M.  AW. 

(h)  Spencer's  case,  Harg.  Co.  Litt.  55,  184.                            „,„..,„„, 

I,  \  (2)  (in)  Lyde  v.  Eiissell,  1  B.  &  Ad.  394. 

■  (i)  West  v.  Moore,  8  East,  339.  («)  Wilde  v.  Waters,  16  C.  B.  637. 

U)  Harg.  Co.  Litt.  55,  b.  n.  (2).  (o)  Empson  v.  Soden,  4  B.  &  Ad.  665. 

ik)  Per  Lord  ElU7ihorm.igh,  C.  J.,  3          {p)  See  Buchland  v.  Butterfield,  2  B. 

Bast,  51.  &  B.  54,  post,  1294, 
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A  bam  erected  by  the  tenant  upon  pattens  and  blocks  of  timber 
lying  upon  the  ground,  but  not  fixed  in  or  to  the  ground,  may  be 
removed  (q).  So  where  certain  parts  of  a  machine  had  been  put 
up  by  the  tenant  during  his  term,  and  were  capable  of  being  re- 
moved without  either  injuring  the  other  parts  of  the  machine  or 
the  building,  and  had  been  usually  valued  between  the  outgoing 
and  incoming  tenant ;  it  was  held,  that  these  were  the  goods  and 
chattels  of  the  outgoing  tenant,  for  which  he  might  maintain 
trover  (r).  But  these  cases  are  not  properly  cases  of  fixtures  at 
all,  but  of  mere  personal  chattels,  for  which  trover  will  lie,  either 
before  the  expiration  of  the  term  or  after  (s). 

On  the  above  rule,  however,  some  exceptions  have  been  en- 
grafted ;  1st,  in  favour  of  utensils  set  up  in  relation  to  trade ;  2nd, 
of  matters  of  ornament  (t),  furniture,  &c.,  as  pier-glasses,  hang- 
ings (m),  cornices  («),  a- wainscot  fixed  only  by  screws,  or  marble 
(i.  e.  orna/mental  marble  (i/))  chimney-pieces  (;2!) ;  a  pump  erected 
by  the  tenant  and  slightly  affixed,  so  as  to  be  capable  of  being 
removed  entire  (a),  &c.  "Things  of  an  ornamental  nature  may  be 
in  a  degree  affixed,  and  yet,  during  the  term,  may  be  removed ;  on 
the  other  hand,  there  may  be  that  sort  of  fixing  or  annexation 
which,  though  the  thing  annexed  may  have  been  merely  for  orna- 
ment, will  yet  make  the  removal  of  it  waste."  Per  Dallas, 
C.  J.  (&). 

The  exception  relating  to  trade  fixtures  was  estabUshed  in 
Poole's  case,  1  Salk.  368,'  has  frequently  been  confirmed  siace; 
and  the  present  inclination  of  the  courts  is  to  extend  it  still 
further.  "  Where  the  fixed  instrument,  engine  or  utensil  (and  the 
building  covering  the  same  falls  within  the  same  principle)  is  an 
accessory  to  a  matter  of  a  personal  nature,  it  is  itself  considered 
as  personalty."  Per  Lord  Mlenborough,  C.  J.,  in  Mwes  v. 
Maw,  3  East,  53.  Thus  the  question, .  whether  a  pile  of  wood 
driven  into  the  bed  of  the  Thames,  and  which  was  used  by  the 
plaintiif  to  fasten  his  barges  to,  was  the  property  of  the  plaintiff 
or  of  the  crown  to  whom  the  bed  of  the  river'  belonged,. was  de- 


(q)  CuUingy.Tuffnall.Bvill'S.'P.U,  Ex.312. 

(r)  liavis  v.  Jones,  2  B.  &  Aid.  165.   '  (i)  Penton  v.  RohaH,  2  East,  88  ;  Wildi 

(s)  Dams  v.   Jones  was    decided  ex-  v.   Waters,   16   C.  B.   637 ;  which  is  a 

pressly  pn  this  ground. (see  per  Parhe,  q^uestiou  of  fact  for  the  jury-;  Leach y. 

B.,  in  Minshall  v.  Lloyd,  2  M.   &  "W.  Thmnas,  7  0.  &  P.  327. 

460) ;  and  in  Wwnsborough  T.  Maton,  i  (u)  Beck  v.  Bebow,  1  P.  "Wms.  94. 

A.  &  E.  884,  where  the  facts  were  similar  (x)  See  Avery  v.  Cheslyn,  3  A,  &  E. 

to  those  in  GuXling  v.  Tuffnall,  except  75. 

that  the  supports  of  the  barn  in  the  {y)  Bishop  v.  Elliott,  11  Ex.  113. 

former  case  were  let  into  the  ground,  the  (2)  Per  'LoT:d..Ha/rdimcke,  C,  La/wtm 

harn  resting  upon  them  (as  in  Culling  v.  t.  Lawton,  3  Atk.  15  ;  whici.  would  have 

Tuffnall)  by  its  own  weight  alone  ;  the  been  waste  in  the  time  of  Henry  VII. 

action  was  brought  after  the  expiration  JSerlalcenden's  case,  4  Eep.  64. 

of  the  term,  and  it  was  held,  that  it  (a)  Gryrnes  v.  Soweren,  6  Biugh.  437. 

.would  lie.     See  Wiltshear  v.  Ooitrell,  1  (i)  Buclcland  v.  ButterjkU,  2  B.  &  B. 

E.  &  B.  674  ;  Hellawell  v.  Eastwood,  6  54,  post,  p.  1296. 
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cided  in  the  plaintiff's  favour  (c).  In  Hellawell  v.  Eastwood,  6  Ex 
29o,  the  principle  was  carried  still  further,  and  it  was  held,  that 
cotton  "mules"  fixed  by  means  of  screws,  some  into  the  wooden 
floors  of  a  cotton  mill,  and  some  by  being  sunk  into  the  stone 
flooring  and  secured  by  molten  lead,  were  not  fixtures  removable 
during  the  term  only,  but  chattels,  and  as  such,  distrainable  for 
rent.  "  The  only  question,"  said  Parhe,  B.,  in  delivering  the  judg- 
ment of  the  court,  "  is  whether  the  machines,  when  fixed,  were 
parcel  of  the  freehold.  And  this  is  a  question  of  fact  depending 
on  the  circumstances  of  each  case,  and  principally  on  two  conside- 
rations ;  first,  the  mode  of  annexation  to  the  soil  or  fabric  of  the 
house,  and  the  extent  to  which  it  is  united  to  them,  whether  it 
can  be  easily  removed,  integrh,  saM,  et  commode,  or  not,  without 
injury  to  itself  or  the  fabric  of  the  building;  secondly,  on  the 
object  and  purpose  of  the  anneaution,  whether  it  was  for  the 
permanent  and  substantial  improvement  of  the  dwelling,  in  the 
language  of  the  civil  law,  perpetui  usus  causd,  or  in  tha!t  of  the 
Year  Book,  pour  un  profit  del  inheritance,  or  merely  for  a  tem- 
porary purpose,  or  the  more  complete  enjoyment  and  use  of  it  as 
a  chattel "  (d). 

The  above  exceptions,  it  must  be  observed,  are  subject  to  these 
two  limitations :  1st.  That  the  articles  be  removed  during  the 
original  term  or  during  such  further  period  of  possession  by  the 
tenant,  as  he  holds  the  premises  under  a  right  still  to  consider 
himself  as  tenant  (e)  ;  and  it  makes  no  difference  that  the  tenant 
has  not  evinced  an  intention  to  abandon  his  right  to  such  fixtures, 
if  his  tenancy  has  in  fact  determined  (/).  Thus,  where  the  de- 
fendant allowed  a  judgment  by  default  in  ejectment  to  be  signed 
against  him  on  19th  of  February,  on  the  plaintiff  agreeing  not  to 
execute  a  writ  of  possession  before  the  25th  of  March  ;  it  was  held, 
that  the  tenant  was  not  entitled  to  remove  fixtures  between  those 
dates  (g).  So  where  the  tenant,  on  quitting,  left,  by  the  landlord's 
permission,  some  fixtures  (unsevered)  on  the  premises,  with  the 
hope  that  the  incoming  tenant  would  purchase  them  (h).  If  the 
tenant  does  not  remove  them  during  the  term,  or  such  further 
period  as  above  mentioned,  they  become  the  property  of  the  land- 
lord (i).  "  During  the  term  the  tenant  may  take  away  chimney- 
pieces  (i.e.  ornamental  ones,  ante,  p.  1294),  and  even  wainscot, 
which  is  a  very  strong  case,  but  not  after  the  term ;  if  he  did,  he 
would  be  a  trespasser;"  per  Lord  Hardwicke,  C,  ex  parte  Quincy, 
1  Atk.  477.     But  a  tenant  cannot  remove  a  building  (not  com- 

(c)  Lcmcaster  v.  Eve,  7  C.   B.   (N.  S.)      mortgage.    Mtcliman  v.  Waltmi,  i  M.  & 
717.  W.  409. 

(d)  Waterfall  v.  Penistone,  6  E.  &  B.  (/)  Leader  v,  Homewood,  27  L.  J.,  C. 
876,  and  Trappes  v.  Barter,  2  C.  &  M.       P.  316. 

153,  aee.  {g)  Heap  v.  Barton,  12  C.  B.  274. 

(e)  Weetm'r.  Woodcock,  7  M.  &  W.  14.  (h)  Boffey  v.  Hendersmi,  11  Q.  B..  574, 
The  tenant's  mortgagee  has  the  same  (i)  I/yde  v.  Rmsell,  1  B.  &  Ad.  394. 
right,  as  to  fixtures  erected  hefore  the 
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pletely  finished  at  the  expiration  of  the  term)  which  he  has  greeted 
principally  with  timber  given  to  him  for  that  purpose  by  his 
landlord  (k). 

2nd.  That  the  articles  can  be  removed  without  substantial 
injury  to  the  freehold  (I).  "  The  principal,"  said  Lord  Hardwicke, 
in  Lawton  v.  Lawton,  "  shall  not  be  destroyed  by  the  accessory." 
Thus,  a  conservatory  attached  to  a  house,  and  communicating  with 
it  by  windows  opening  into  it,  and  which,  if  removed,  would  have 
left  one  side  of  the  house  exposed  to  the  weather,  was  held  not 
removable  by  the  assignees  (in  bankruptcy)  of  the  tenant  who  had 
erected  it  (m). 

The  exception  with  regard  to  buildings  erected  for  the  purposes 
of  trade,  was  held,  in  Elwes  v.  Maw,  3  East,  38,  not  to  extend  to 
erections  constructed  by  the  tenant  for  the  ordinary  purposes  of 
husbandry.  Lord  Kenyan,  indeed,  seems  to  have  been  of  a  con- 
trary opinion  {n)  ;  and  Mr.  Amos,  in  his  work  on  Fixtures  (o), 
controverts  with  much  force  the  doctrine  of  Lord  EUenhorough  in 
the  above  case  (p).  Now  by  14  &  15  Vict.  c.  25,  s.  3, — If  any 
tenant  of  a  farm  or  lands  shall,  with  the  consent  of  his  landlord 
and  at  his  own  expense,  erect  any  farm  biiildings,  engine  or  ma- 
chinery, either  for  agricultural  purposes,  or  for  the  purposes  of 
trade  and  agriculture  mixed  (which  shall  not  have  been  erected  in 
pursuance  of  some  obligation),  such  buildings,  &c.  shall  be  the 
property  of  the  tenant  and  removable,  notwithstanding  they  be 
permanently  fixed  to  the  soil,  so  as  the  tenant  making  such 
removal  do  not  injure  the  land  or  buildings  of  the  landlord,  or 
otherwise  puts  them  in  as  good  plight  as  they  were  in  before  the 
erection  of  the  buildings,  &c.  But  the  tenant,  before  he  is  entitled 
to  remove  the  buildings,  &c.  must  first  give  a  month's  notice  in 
writing  to  the  landlord  or  his  agent ;  who  may  then  elect  to  pur- 
chase the  same,  upon  which  the-  right  to  remove  the  buildings,  &c. 
is  to  cease,  and  the  same  are  to  belong  to  the  landlord. 

The  above  principles  do  not,  of  course,  apply  where  the  tenant 
has  not  himself  erected  the  fixtures  (q) ;  or,  generally,  where  parties 
have  entered  into  an  express  agreement  with  regard  to  them.  A 
covenant  by  a  tenant,  to  yield  up  in  repair,  at  the  expiration  of  his 
lease,  all  buildings  which  should  be  erected  during  the  term,  upon 
the  demised  premises,  includes  buildings  erected  and  used  by  the 
tenant  for  the  purpose  of  trade  and  manufacture,  if  such  buildings 
be  let  into  the  soil  or   otherwise  fixed  to  the  freehold,  but  not 

m  Smith  T.  Sender,  27  L.   J.,   Ex.  (p)  And  see  2  Smith's  Lead.  Ca.  99,  » 

8^-  notis.     The  distinction,  however,  is  con- 

{D  Avery  y.  Chealyn,  3  A.  &  E.  75 ;  firmed  by  Wiltshear  v.  Cottrdl,  1  E.  & 

Bellawdl  v.  Eastwood,  6  Exch.  312.  B.  674. 

(m)  Buckland  v.  Butterfield,  2  B.  &  B.  (g)  See  Winn  v.  Ingilhy,  5  B.  &  Aid. 

^*;  ,   „  625 ;  Wiltshear  v.  Cottrdl,   1  B.  &  B. 

(»)  Deamv.  Allaley,  3  Esp.  11.  674. 

(o)  2nd  ed.,  p.  66,  et  seq. 
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where  tliey  merely  rest  upon  blocks  or  pattens  (r).  A  covenant  to 
yield  up  at  the  expiration  of  the  term  all  erections  and  improve- 
ments erected,  made  or  set  up  during  the  term,  is  broken  by  the 
removal  of  the  sashes  and  framework  of  a  greenhouse  erected 
during  the  term,  the  framework  of  which  was  laid  upon  walls, 
built  for  the  pm-pose  of  receiving  it,  and  imbedded  in  mortar 
thereon  (s);  and  a  similar  covenant  was  held(()  to  extend  to  a 
pair  of  mill-stones ;  and  to  a  plate-glass  shop  front  {u).  But  a 
covenant  to  deliver  up  on  the  expiration  of  the  term,  "locks,  keys, 
bars,  bolts,  marble  and  other  chimney-pieces,  foot-paces,  slabs,  and 
other  fixtures  and  articles  in  the  nature  of  fixtures,  &c.,"  was  held 
not  to  extend  to  trade  or  tenant's '^xtures,  the  articles  specified 
comprising  landlord's  fixtures  only  {x). 

If  a  landlord,  under  a  distress  for  rent,  sever  fixtures  from  the 
freehold  and  dispose  of  them,  he  is  liable  in  trover  for  the  articles 
severed  as  goods  and  chattels ;  and  it  is  not  open  to  the  defendant 
to  contend  that  the  distress  is  lawful,  because  the  plaintiff  has,  by 
his  declaration  treated  the  fixtures  as  chattels;  which  may  be 
distrained  {y). 

A  fourth  case,  viz.,  as  between  a  preceding  and  succeeding  in- 
cumbent, has  been  the  subject  of  decision  in  a  late  case.  A  rector 
erected  in  the  garden  of  the  rectory,  hothouses,  about  70  feet  long, 
and  between  10  and  20  feet  high.  They  consisted  of  a  frame  and 
glass-work  resting  on  brick  walls  about  two  feet  high,  and  imbedded 
in  mortar  on  these  walls,  the  glass-work  sliding  up  and  down  on 
pulleys  and  not  fixed.  It  was  held,  that  this  erection  never  ceased 
to  be  a  chattel  during  the  rector's  life  nor  at  his  death,  and,  there- 
fore, passed  as  part  of  his  personal  estate  to  his  executors.  "Any 
matter  of  needless  expense,"  said  Lord  Gam,pbeU,  C.  J.,  in  deliver- 
ing the  judgment  of  the  court,  "  or  luxury  or  ornament  in  which 
the  present  incumbent,  to  gratify  his  own  taste,  has  indulged  him- 
self (blameably  or  not  is  immaterial),  he  is  not  only  not  bound,  but 
he  ought  not,  to  transmit  to  his  successor.  If  the  successor  may 
recover  damages  from  the  executors  because  such  things  have  been 
removed  by  their  testator,  there  can  be  no  doubt  he  in  his  turn 
must  maintain  them,  and  what  he  must  maintain  he  must  also 
restore  and  rebuild  when  decayed  by  his  fault,  and  so  the  benefice 
will  become  permanently  saddled  with  a  useless  burthen,  and  an 
indefinite,  it  may  be  ruinous,  expense.  Hothouses,  pineries  and 
conservatories  do  not  in  this  respect  differ  from  observatories, 
menageries  or  aviaries;  they  are  equally  what,  in  a  provincial 
constitution   of  1236,  21   Hen.  III.,  cited  in   Wise  v.  Metcalfe 

(r)  Naylor  v.  ColUnge,  1  Taimt.  19.  See  Stcmsfield  v.  Mayor  of  Portsmouth, 

(s)  West  V.   Blakcway,   2  M.    &    G.  27  L.  J.,  C.  P.  124. 

729.  (a-)  Bishop  v.  Elliott,  11  Excli.  113. 

(i!)  Martyr  v.  Bradlev,  9  Bing.  24.  (y)  DaUon  v.  Whitlem,  3  Q.  B.  961. 
(m)  ffaslett  V.   Burt",   18  C.  B.    893. 
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(]  0  B.  &  C.  314),  are  called  impensce  voluptuosce,  as  distinguished 
from  necessaricB  (z). 

There  is  no  doubt  that,  by  a  conveyance,  whether  to  a  purchaser 
or  a  mortgagee,  fixtures  annexed  to  the  freehold  will  pass,  unless 
there  be  some  words  in  the  deed  to  exclude  them  (a).  The  owner 
6f  a  freehold  house,  in  which  there  were  various  fixtures,  sold  it  by 
auction.  Nothing  was  said  about  the  fixtures.  A  conveyance  of 
the  house  was  executed,  and  possession  given  to  the  purchaser,  the 
fixtures  stiU  remaining  in  the  house  ;  it  was  held,  that  they  passed 
by  the  conveyance  of  the  freehold  ;  and  that  even  if  they  did  not, 
the  vendor,  after  giving  up  the  possession,  could  not  maintain 
trover  for  them  (b).  A  few  articles  which  were  not  fixtures,  were 
also  left  in  the  house  :  the  demand  described  them,  together  with 
the  other  articles,  as  fixtures,  and  the  refusal  was  of  the  fixtures 
demanded;  it  was  held,  that,  upon. this  evidence,  the  plaintiff  could 
not  recover  them  in  this  action  (c).  The  acceptance  of  a  demise  of 
a  house  containing  fixtures  does  not  raise  an  implied  contract  to 
pay  for  such  fixtures  (d).  Where  a  lessee  for  years  mortgaged  his 
lease  and  all  his  estate  and  interest  in  the  premises,  and  afterwards 
became  bankrupt ;  it  was  held,  that  the  mortgagee  might  declare 
in  case,  as  reversioner,  against  the  assignee  of  the  tenant,  for  the 
removal  of  the  fixtures  from  the  premises,  whereby  they  were 
injured  ;  and  that  he  was  also  entitled  to  recover  in  trover  against 
such  assignee  the  value  of  all  the  fixtures  removed,  whether  land- 
lord's or  tenant's,  which  were  affixed  to  the  premises  before  the 
execution  of  the  mortgage ;  for,  although  there  was  a  covenant  in 
the  original  lease  to  the  mortgagor  to  deliver  up  to  the  lessor  at 
the  determination  of  the  term  all  fixtures  and  things  to  the  premises 
belonging  and  to  belong ;  yet,  all  the  mortgagor's  interest  having 
passed  to  the  mortgagee,  the  latter  had  a  sufficient  interest  to  main- 
tain trover  against  a  person  who  wrongfully  removed  them  (e). 

Trover  may  be  maintained  for  an  undivided  part  of  a  chattel, 
e.  g.,  three-fourths  of  a  ship  (/).  A  lessor  cannot  maintain 
an  action  of  trover  against  the  lessee  to  obtain  possession  of  an 
indenture  of  lease,  upon  the  expiration  of  the  term,  by  forfeiture 
or  otherwise  (g). 

4.  Conversion. — It  must  appear  that  the  defendant  has  been 
guilty  of  a  wrongful  conversion.  The  wrongful  conversion  by  the 
defendant  is  considered  as  the  gist  of  the  action.  If  A.  take  the 
horse  of  B.,  and  ride  him,  and  after  that  deliver  him  to  B.,  yet  B. 

(s)  Martin  v.  Boe,  7  E.  &  B.  237.  (c)  Oolegrave  v.  Bias  Santos,  2  B.  & 

(a)  Per  ParJce,   B.,  in  Sitchman  v.  C.  76  ;  Longstaffv.  Meagoe,  2  A.  &  E. 

Waltmi,  4  M.  &  W.  416.     See  Wheeler  170,  ace. 

V.  Montefiore,  per  Lord  Denman,  C.  J.,  (d)  Goffv.  Harris,  5  M.  &  Gr.  573. 

2  Q,  B.  142  ;  Trappes  v.  Ha/rter,  2  C.  &  (e)  Sitchman  v.  Walton,  4  M.   &  W. 

M.  153.  409. 

(6)  Colegrave  v.  Dlas  Samtos,  2  B.  &  C.  (/)  Watson  v.  King,  4  Canipl).  272. 

76-  {g)  Sail  v.  Ball,  3  M.  &  G.  242. 


TEOVEE.  1299 

may  maintain  trover  against  A.,  for  the  riding  was  a  conversion, 
and  the  re-delivery  will  not  bar  the  action,  although  it  will  go  in 
mitigation  of  damages  (h).  Drawing  out  part  of  the  liquor  in  a 
vessel,  and  filling  it  up  with  water,  is  a  conversion  of  the  liquor  (i). 
But  the  mere  taking  away  or  destroying  a  part  of  the  property 
which  remains  in  the  hands  of  a  bailee,  is  not  (semble)  such  a  con- 
version that  the  owner  may  sue  in  trover  for  the  whole  (k).  If  A. 
find  the  goods  of  B.,  and  upon  demand  of  the  goods,  answer 
that  he  knows  not  whether  B.  is  the  true  owner,  and  therefore 
refuses  to  deliver  them  ;  this  is  not  evidence  of  a  conversion,  if  A. 
keep  them  for  the  true  owner  (^).  "Where  goods  are  deposited 
with  a  wharfinger,  and  the  right  to  possession  subsequently  becomes 
changed  by  indorsement  of  the  delivery  warrant  or  otherwise,  in 
case  of  an  action  of  trover  being  brought  against  the  wharfinger  by 
the  transferee,  it  is  a  question  for  the  jury  in  deciding  whether 
there  has  been  a  conversion  to  consider  whether  the  wharfinger 
had  a  bond  fide  doubt  as  to  the  title  to  the  goods,  and  if  so, 
whether  a  reasonable  time  for  clearing  up  that  doubt  had 
elapsed  (m).  The  mere  fact  of  a  general  attachment  against  all 
the  goods  of  the  depositor  having  been  issued,  and  notice  thereof 
delivered  to  the  wharfinger,  is  not  of  itself  sufficient  to  place  the 
goods  in  the  custody  of  the  law,  although  it  is  a  circumstance 
to  be  considered  by  the  jury  in  forming  a  conclusion  whether  there 
has  been  a  conversion  (n).  A  demand  and  refusal  is  not  evidence 
of  conversion,  unless  the  party  upon  whom  the  demand  is  made 
has  at  that  time  possession  of  the  goods,  and  the  meaus  of  deliver- 
ing them  up  (o).  Where  the  demand  was  of  a  gun  (which  had 
burst  while  in  the  possession  of  the  bailee),  in  the  same  good 
plight  as  when  the  bailee  received  it,  it  was  held,  that  the  refusal 
.  of  a  demand  so  qualified  was  no  evidence  of  a  conversion  (p). 

"Assuming  to  oneself  the  property  and  right  of  disposing  of 
another  man's  goods  is  a  conversion ;"  per  Holt,  C.  J.  (q).  So 
a  person  is  guilty  of  a  conversion  who  takes  the  property  of 
one  person  by  assignment  from  another,  who  has  not  any 
authority  to  dispose  of  it  (r) ;  and  it  is  not  necessary  in  such 
case  to  prove  a  demand  and  refusal  (s).  A.,  a  tobacco  broker, 
purchased  in  his  own  name,  for  the  plaintiff,  some  tobacco,  which 
was  then  in  the  king's  wai-ehouse,  and  afterwards  pledged 
the   same,  in  his  own  name,  with  the  defendant,  for  a  sum  of 

[h)  Ooumtess  of  Rutland's  case,  1  Roll.  22  {in  error). 
Abr.  5  (L.),  pi.  1.  (o)  Edwards  v.  Hooper,  11  M.  &  W. 

(i)  Sichardson  v.  Atkinson,  1  Str.  576.  363. 

(i)  Philpott   V.   Kelley,    3  A.    &    E.  (p)  Eushworth  v.  Taylor,  3  Q.  B.  699. 

116.  (?)  Baldwin  y.  CoU,  6  Mod.  212. 

(I)  Per  OoTce,  C.  J.,  2  Bulst.  312.  (r)  Burst  v,    Owennap,   2  Sta.  (306. 

(m)  Per  Parke,  B.,  Yaughmi,  v.  Watt,  See  Carlisle  v.  Garland,  7  Bingh.  298  ; 

6  M  .&  W.  977  ;  ace.  Pillott  t.  Wilkin-  (in  error)  2  C.  &  M.  31  ;  Rdbson\,  Rolls, 

son,  3  H.  &  C.  346  {in  error).  1  M.  &  Bob.  239. 

(»)  Pillott  v.  Wilkinson,  34  L.  J.,  Ex,  (s)  Blomm  y.  Huhbard,  5  E^st,  407. 


1300  TROVER. 

money,  and  transferred  it  into  the  defendant's  name  in  the  king's 
warehouse.  The  defendant  was  informed  of  the  plaintiff's  right  to 
the  tobacco,  and  was  applied  to,  both  by  the  plaintiff  and  the 
broker  to  deliver  the  same  to  the  plaintiff,"  but  the  defendant  re- 
fused to  make  the  transfer,  or  to  give  an  order  for  the  delivery.  It 
was  held,  that  the  acts  of  the  defendant  amounted  to  a  conver- 
sion (f).  If  a  principal  ratifies  the  unauthorised  purchase  by  his 
agent,  of  a  chattel  which  the  vendor  had  no  right  to  sell,  he  is 
guilty  of  a  conversion  ;  although  he  had  no  knowledge  of  the  cir- 
cumstances which  made  the  sale  unlawful  (u).  So  a  servant  may 
be  guilty  of  a  conversion,  although  the  act  be  done  by  him  for  the 
benefit  of  his  master  ;  "  for  a  person  is  guilty  of  a  conversioa,  who 
intermeddles  with  my  property  and  disposes  of  it,  and  it  is  no  answer 
that  he  acted  under  authority  from  another,  who  had  himself  no 
authority  to  dispose  of  it  {tu)."  But  it  is  to  be  observed,  that  this 
was  the  case  of  an  actual  conversion  by  the  servant.  For  where 
goods,  the  property  of  the  plaintiff,  had  been,  by  the  servants  of  an 
insurance  company,  carried  to  a  warehouse,  of  which  the  defendant, 
a  servant  of  the  company,  kept  the  key,  and  the  defendant,  on 
being  applied  to  by  the  plaintiff  to  deliver  them  up,  refused  to  do 
so  without  an  order  from  the  company ;  it  was  held  that  this 
qualified  refusal  did  not  amount  to  a  conversion  of  the  goods  by  the 
defendant  (a;).  And  a  servant  is  not,  it  seems,  liable  for  handing 
over  goods  to  his  employers,  unless  he  has  previously  received  notice 
of  the  title  of  a  third  party  to  them  {y). 

The  mere  removal  of  a  chattel,  however,  independent  of  any 
claim  over  it  either  in  favour  of  the  party  himself  or  any  one  else, 
does  not  amount  to  a  conversion  {z).  "Any  asportation  of  a  chattel 
for  the  use  of  the  defendant  or  a  third  person;  amounts  to  a  con- 
version ;  for  this  simple  reason,  that  it  is  an  act  inconsistent  with 
the  general  right  of  dominion  which  the  owner  of  the  chattel  has 
in  it,  who  is  entitled  to  the  use  of  it  at  all  times  and  in  all  places. 
When,  therefore,  a  man  takes  that  chattel,  either  for  the  use  of  him- 
self or  another,  it  is  a  conversion ;"  per  Alderson,  B.,  S.  C.  But 
"  a  simple  asportation  of  a  chattel,  without  any  intention  of  making 
further  use  of  it,  although  it  may  be  a  sufficient  foundation  for  an 
action  of  trespass,  is  not  sufficient  to  establish  a  conversion ;"  per 
Lord  Abinger,  C.  B.,  S.  G.  Where,  therefore,  C,  to  whose  order 
goods  were  consigned,  to  be  held  at  the  disposal  of  A.,  the  plaintiff's 
agent,  landed  and  warehoused  the  goods,  and  paid  the  duty  on 
them,  and  the  wharfinger,  without  the  knowledge  of  G,  removed 
the  goods  to  another  warehouse,  where  they  were  accidentally 

(i)  M'ComUe  v.  Davies,  6  East,  538.  (x)  Alexander  v.  SoutJiey,  6  B.  &  Aid. 

(tt)  HilUrry  v.  Hatton,  2  H.  &  C.  822  ;  247. 
33  L.  J.,  Ex.  190.  (y)  Powell  v.  Hoyland,  6  Ex.  67. 

(w)  Stephens  v.  Elwall,  4  M.  &  S.  25fl.  (»)  Fouldes  v.  Willoughby,  8  M.  &  W. 

See  Omnch  v.  White,  1  B.  N.  G.  iU ;  540. 
Davies  V.  Vernon,  6  Q.  B.  443, 
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burnt ;  it  was  held  that,  the  plaintiff  could  not  maintain  trover 
against  G  (although  the  jury  found  that  C.  was  not,  as  a  prudent 
man,  doing  his  best  for  the  benefit  of  the  owner,  but  that  he  acted 
with  a  view  to  his  own  profit)  ;  for  as  he  had  acted  legally  in 
clearing  the  goods,  his  motives  did  not  make  the  act  illegal  (a). 
So  where  the  plaintiff's  servants  were  removing  his  goods  from 
land,  which  the  defendant  had  recovered  in  ejectment,  and  de- 
fendant on  entering  under  the  writ  of  possession  turned  the 
plaintiff's  servants  off  the  land  and  would  not  let  them  remove 
the  goods  ;  there  having  been  no  subsequent  demand  or  refusal,  it 
was  held,  that  the  jury  might  find  there  was  no  conversion  (b). 

In  a  case  where  the  defendant  had»  taken  the  plaintiff's  boat  for 
the  purpose  of  assisting  the  plaintiff,  and  from  a  motive  of  kind- 
ness to  him,  and  the  boat  was  sunk  in  the  endeavour.  Lord  Ellen- 
borough,  C.  J.,  was  of  opinion,  that  the  act  of  the  defendant  could 
not  be  deemed  an  illegal  conversion  (c).  Trover  will  lie  for  the 
misdelivery  of  goods  by  a  warehouseman,  although  such  misdelivery 
has  occurred  by  mistake  only  {d). 

With  respect  to  negotiable  instruments,  e.  g.,  bank  notes,  pos- 
session is  primd  facie  evidence  of  property ;  and  persons  holding 
them  cannot,  without  strong  evidence  of  fraud,  be  compelled  by 
any  prior  holder,  who  may  have  been  robbed,  to  disclose  the 
manner  in  which  they  received  them  (e).  "For  the  purpose  of 
rendering  bills  of  exchange  negotiable,  the  right  of  property  in  them 
passes  with  the  bills.  Every  holder,  with  the  bills,  takes  the  pro- 
perty, and  his  title  is  stamped  upon  the  bills  themselves.  The 
property  and  the  possession  are  inseparable.  This  was  necessary 
to  make  them  negotiable;  and  in  this  respect  they  differ  essentially 
from  goods  of  which  the  property  and  possession  may  be  in  dif- 
ferent persons  "  (/).  An  exchequer  bill,  the  blank  in  which  was 
not  filled  up,  having  been  placed  for  sale  in  the  hands  of  A.,  he, 
instead  of  selling  it  deposited  it  at  his  banker's,  who  made  him 
advances  to  the  amount  of  the  value.  A.  afterwards  becoming 
bankrupt ;  it  was  held,  that  the  owner  of  the  exchequer  bill  could 
not  maintain  trover  against  the  bankers,  the  property  in  such  an 
exchequer  bill,  like  bank-notes  and  bills  of  exchange  indorsed  in 
blank,  passing  by  delivery  (g).  A  banker  discounted  a  bill  drawn 
on  a  customer  and  accepted  payable  at  his  bank,  after  notice 
from  the  customer  that  it  had  been  lost  by  the  holder.  He  after- 
wards debited  his  customer  with  the  amount  of  the  bill,  and  wrote 
a  discharge  on  it  and  delivered  it  up  to  the  customer  as  his 
voucher  of  his  account ;  it  was  held,  that  the  banker  was  thereby 

{a)  lleald  v.  Caroj,  11  C.  B.  977.  "        ('•)  King  v.  Milsom,  2  Campb.  5. 

(b)  TUrogood  v.   RoMnsmi,   6   Q.  B.           (/)  Per  Eyre,  C.  J.,  delivering  judg- 
769.  mont,  Collins  v.  Martin,  1  B.  &  P.  651. 

(c)  Drake  v.  Shorter,  4  Esp.  165.  (</)  Woolcey  v.   Pole,  4  B.   &  Aid.   1. 

(d)  Devereiix  v.  Barclay,  2  B.  &  MA.       See  Brandao  v.  Barnelt,  3  C.  B.  519. 
702. 
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guilty  of  a  conversion,  and  that  the  loser  of  the  bill  might  recover 
in  trover  without  a  previous  demand  (A).  So  where  a  person  re- 
ceives a  bill  for  a  certain  purpose  only,  and  transfers  it  in  violation 
of  that  purpose,  he  is  liable  in  trover  (i).  But  if  the  authorization 
be  to  get  the  bill  discounted  and  apply  the  proceeds  in  a  particular 
manner,  and  the  party  to  whom  the  bill  is  handed  over  for  that  pur- 
pose indorses  it,  but  misapplies  the  proceeds,  he  is  not  liable  in  trover 
(for  he  has  done  nothing  with  the  hill  he  was  not  authorized  to 
do) ;  but  for  money  had  and  received  only  (Jc).  A  person  having 
three  bills  of  exchange,  applied  to  a  country  banker,  with  whom 
he  had  not  had  any  previous  dealings,,  to  give  for  them  a  bill  on 
London  of  the  same  amount;  this  bill  was  afterwards  dishonoured: 
it  was  held  that  as  there  was  a  complete  exchange  of  securities 
trover  would  not  lie  for  the  three  bills  of  exchange  (I). 

Although  it  appears  formerly  to  have  been  doubted  whether  in 
the  case  of  a  tortious  taking,  the  plaintiff  was  not  confined  to  an 
action  of  trespass,  yet  it  is  now  agreed,  in  such  case,  that  the  plain- 
tiff has  his  election  to  bring  either  trespass  or  trover ;  for  a  tort 
may  be  qualified,  though  it  cannot  be  increased  (m). 

If  A.  lodges  jewels,  sealed  up,  at  a  banker's  for  safe  custody 
only,  and  the  banker  breaks  open  the  box,  and  pawns  the  jewels 
to  another ;  A.  may  maintain  trover  against  the  pawnee  for  the 
conversion  of  the  jewels  to  his  own  use  (n).  In  an  action  of  trover 
for  plate,  it  appeared  that  the  plaintiff  claimed  under  a  remainder- 
man, against  the  defendant,  to  whom  it  was  pawned  by  the  tenant 
for  life.  That  I.  S.,  by  will,  gave  his  plate  to  trustees,  for  the  use 
of  his  wife,  durante  viduitate,  requiring  her  to  sign  an  inventory, 
which  she  did  at  the  time  the  plate  was  delivered  into  her  possession. 
That  she  afterwards  pawned  it  with  the  defendant  for  a  valuable 
consideration,  who  had  no  notice  of  the  settlement ;  and  before  the 
commencement  of  this  action  she  died.  A  demand  and  refusal  was 
proved.  After  verdict  for  plaintiff,  the  court  were  of  opinion,  on  a 
case  reserved,  that  the  defendant  was  bound  to  deliver  up  the  plate, 
without  being  paid  the  money  he  had  advanced  on  it;  obseiTing, 
that  the  point  was  clearly  established,  and  the  law  must  remain  as 
it  is,  until  the  legislature  thought  fit  to  provide,  that  the  possession 
of  such  chattels  shall  be  a  proof  of  ownership  (o).  By  1  Jac.  I. 
c.  21,  the  sale  of  any  goods  wrongfully  taken  to  any  pawnbroker 
in  London,  or  within  two  miles  thereof,  shall  not  alter  the  property. 
Hence,  if  goods  stolen  are  pawned,  the  owner  may  maintain  trover 
against  the  pawnbroker  (p).  So  if  a  person  who  has  no  title  to 
goods,  (having  previously  transferred  them  by  a  bill  of  sale  to  a  third 

(h)  Lovell  r.  Martin,  4  Taunt.  799.  (I)  Sornbhwer  v.  Proud,  2  B.  &  Aid. 

(i)  JRobsm  v.  Bolls,  1  M.  &  Eob.  239  ;  327. 

AtJdm  T.  Oiven,  4  A.   &  E.  819.     Sea  (m)  Bishop  v.  Montague,  Cro.  Jao.  50 

ante,  p.  1288.  (,i)  Bartop  v.  ffoare,  2  Str.  1187. 

(*)  Palmer  v.  Jarrmin,  2  M.  &  "W.  (o)  Boare  v.  Parker,  2  T.  R.  376. 

282.  (p)  Packer  V.  Gillies,  2  Campb.  336,  n. 
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party),  pledge  them,  the  pawnbroker  may  (semble)  set  up  the  jus 
tertii  in  an  action  brought  against  him  by  the  pledgor ;  for  the  real 
owner  (the  third  party)  may  recover  against  him  (q).  And  as  he 
may  show  that  the  plaintiff  never  had  any  title,  so  he  may  show 
that  the  plaintiff's  title  has  since  determined,  as  by  the  appoint- 
ment of  an  administrator  since  the  bailment  or  pledge  (r).  A  pawn- 
broker has  no  right,  under  the  39  &  40  Geo.  III.  c.  99,  s.  17,  to 
sell  unredeemed  pledges  after  the  expiration  of  a  year  from  the 
time  the  goods  were  pledged,  if  the  original  owner  before  sale 
tender  him  the  principal  and  interest  due  (s).  A  pawnbroker,  who, 
in  taking  pledges,  omits  to  pursue  the  course  required  by  s.  6, 
acquires  no  property  in  the  pledges,  amd  cannot  maintain  a  lien  on 
them  against  the  assignees  of  a  bankrupt  pawnor  (f).  But  the  section 
is  complied  with,  if  the  pawnbroker  inserts  in  the  memorandum  he 
delivers  to  the  pawnor  a  statement  of  the  matters  specified  in  that 
section  on  the  information  of  the  pawnor,  although  such  information 
be  false,  provided  the  insertion  be  made  bond  fide  and  in  ignorance 
of  its  falseness  {u). 

If  a  tradesman  sell  goods  to  be  paid  for  on  delivery,  and  his 
servant,  by  mistake,  delivers  them  without  receiving  the  money 
he  may,  after  demand  and  refusal  to  deliver  or  pay,  bring  trover 
for  the  goods  against  the  purchaser  (a;).  So  where  iron  was  to  be 
delivered  under  a  contract  that  certain  bills  outstanding  against  the 
plaintiff  should  be  taken  out  of  circulation,  and  after  part  of  the 
iron  had  been  delivered,  and  no  bills  had  been  taken  out  of  circula- 
tion, the  plaintiff  stopped  the  further  delivery,  and  brought  trover 
for  what  had  been  delivered ;  it  was  held,  that  the  action  would 
lie  {y). 

If,  upon  an  information  of  seizure,  the  goods  be  condemned,  no 
action  will  lie  for  them.  {Ante,  p.  1251.)  But  if  there  be  no  con- 
demnation, and  the  goods  were  not  liable  to  be  seized,  trespass  or 
trover  will  lie  against  the  ofiBcer  for  them  (z). 

If  the  vendor  of  a  leasehold  estate  delivers  the  conveyance  as  an 
escrow  to  take  effect  on  payment  of  the  residue  of  the  purchase- 
money,  the  property  in  the  title-deeds  is  so  vested  in  the  vendee, 
that  the  vendor  obtaining  possession  of  them  and  pawning  them, 
confers  on  the  pawnee  no  right  to  detain  them  after  tender  of  the 
residue  of  the  purchase-money  (a).  And  a  vendor  of  land,  who  has 
made  an  absolute  conveyance  of  the  legal  estate  to  the  vendee,  has 
no  lien  on  the  title-deeds  for  the  unpaid  purchase-money  (&).  When 
property  in  land  passes  by  a  deed,  the  property  in  the  title  deeds 

(o)  Oheesman  Y.  ExaXl,  Q 'E.yi.  U\.  661.                         t    „  t.   .u  .,j   „„„ 

(r)  Thomey.  Tilbury,   27  L.  J.,  Ex.  (x)  P«r  ^aj/Zcj/,  J. ,  2  B.  &  Aid.  329,  n. 

407;  s«m5Ze,  under  the  plea  of  "not  pos-  (y)  Bishop  v.  Shilhio,   2  B.   &   Aid. 

&wi6di,"  per  Martin, 'Q.,  S.  G.  329,  n.                „,„,.,        „„.„ 

(s)  Walters  v.  Smith,  5  B.  &  Aid.  439.  (s)  Tinkler  v.  Poole,  5  Burr.  2657. 

(t)  Fergusson  v.  Norman,  5  B.  IS.  C.  (a)  Hooper  v.  liamsbottom,  6  Taunt. 

76.  12. 

(u)  AttenborougJi   v.   London,    8    Ex.  (6)  Goode  v.  Burton,  1  Ex.  189. 
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passes  with  it  (c).  Thus  the  mortgagee  in  fee  may  sue  a  third  party, 
with  whom  the  mortgagor  has  deposited  the  title-deeds  as  a  security 
for  advances  (d).  An  estate  was  conveyed  in  1803,  by  J.  B.  to  W.  H., 
who,  in  1812,  conveyed  it  to  A.  H.,  by  whom  it  was  sold  in  1826 
to  the  plaintiff.  The  first  vendor  did  not  deliver  up  the  title-deeds. 
In  1824  he  was  sued  by  A.  H.,  the  then  owner  of  the  estate,  for  the 
deeds,  and  a  verdict  was  recovered  against  him,  but  the  judgment 
was  not  docquetted.  The  first  vendor  absconded,  and  in  1825  ob- 
tained a  sum  of  money  as  on  a  mortgage  of  the  estate  from  one  of 
the  defendants,  with  whom  he  deposited  the  deeds.  On  trover 
brought  in  1829,  after  demand  and  refusal ;  it  was  held;  that  the 
plaintiff,  being  the  legal  owner  of  the  estate,  might  recover  the 
deed  from  the  mortgagee  without  tendering  the  mortgage-money  (e). 
By  a  postnuptial  contract,  B.  conveyed  to  plaintiffs,  as  trustees 
for  his  wife,  property,  the  title-deeds  of  which  he  obtained  from  the 
trustees,  and  deposited  with  the  defendants  as  a  security  for  money 
advanced ;  it  was  held,  that  the  plaintiffs  were  entitled  to  maintain 
trover  for  the  deeds ;  for,  upon  the  deposit,  the  defendant  acquired 
no  more  than  a  right  to  go  into  a  court  of  equity  to  compel  a  legal 
conveyance  (/),  and  such  right  did  not  constitute  the  defendants 
purchasers  within  the  27  Eliz.  c.  4,  s.  2,  which  enacts,  "  that  every 
conveyance  of  land  made  for  the  intent  to  defraud  such  persons  as 
have  purchased  in  fee  simple,  fee  tail,  for  lives,  or  years,  the  same 
land  so  formally  conveyed,  shall  be  deemed  to  be  utterly  void  "  (g). 
A  lessor  cannot  maintain  trover  against  his  lessee  for  an  expired  or 
forfeited  lease  Qi).  On  the  rescission  of  a  contract  for  the  sale  of 
land,  the  vendee,  who  has  prepared  the  deed  of  conveyance  at  his 
own  expense,  may  maintain  trover  for  it  (i). 

As  the  master  of  a  ship  has  no  general  authority  by  law,  in  the 
absence  of  his  employers,  to  sell  the  ship  entrusted  to  his  care,  but 
only  an  implied  authority  to  act  for  the  benefit  of  the  concern, 
exercising  a  sound  discretion,  such  as  the  owner  himself  would 
exercise  if  he  were  upon  the  spot,  it  foUofrs,  that  the  owner  of 
a  ship  may  recover  in  an  action  of  trover  from  a  vendee  claiming  by 
purchase  from  the  master,  unless  the  vendee  can  show  that  the  ship 
was  sold  by  the  master  under  such  an  urgent  necessity  as  would 
have  induced  the  owner  to  have  sold  the  ship  if  he  had  been  pre- 
sent (/c) ;  as  where  the  ship  was  totally  wrecked,  and  a  large  part 
of  the  cargo  damaged,  in  a  distant  country  (I).  So,  the  captain  of  a 
ship  has  no  authority  to  sell  the  cargo,  except  in  cases  of  absolute 
necessity ;  and,  therefore,  where,  in  the  course  of  a  voyage  from 
India,  the  ship  was  wrecked  off  the  Cape  of  Good  Hope,  and  some 

(c)  Lord  V.  Wardle,  3  B.  N.  C.  680.  Ch.  336. 

(d)  Newton  v.  Beck,  27  L.  J.,  Ex.  176.  (g)  Kerrison  v.  Dorrien,  9  Bing.  76. 
But  see  Davies  v.  Vernon,  6  Q.  B.  443.  (h)  Hall  v.  Hall,  3  M.  &  G.  242. 

(e)  Hwn-mgton  v.  Price,  3  B.  &  Ad.  (i)  EsdaUey.  Oxenhwm-,  3  B.  &  C.  225, 
/  j\  o      T  ■  (''^)  Ha/yman  v.  Moulton,  5  Esp.  65. 
(/)  bee  Lister  v.   Turner,   15  L.   J.,  (I)  Ireland  v.  Thompson,  4  C.  B.  149, 


TEOVEE.  1305 

indigo,  which  was  part  of  the  cargo,  was  saved,  and  the  same  was 
there  sold  by  public  auction,  by  the  authority  of  the  captain,  acting 
bond  fide  according  to  the  best  of  his  judgment,  for  the  benefit  of 
all  persons  concerned,  but  the  jury  found  that  there  was  no  abso- 
lute necessity  for  the  sale  ;  it  was  held,  that  the  purchaser  at  such 
sale  acquired  no  title,  and  the  indigo  having  been  sent  to  this  country, 
that  the  original  owners  were  entitled  to  recover  its  value  (m). 
Although  the  captain  of  a  ship  find  it  impossible  to  reach  his  port 
of  destination,  he  has  not  any  implied  authority,  as  the  agent  of 
the  shippers,  to  sell  the  cargo  for  their  benefit  in  a  foreign  port  into 
which  he  is  driven ;  and  if  he  does  so,  although  it  should  appear 
that  he  acted  hondfide  for  the  iutergst  of  all  persons  concerned  in 
the  adventure,  yet  such  sale  will  be  considered  as  a  tortious  conver- 
sion for  which  the  ship-owner  is  liable  {n). 

A.  entrusted  B.  with  goods  to  sell  in  India,  agreeing  to  take  back 
from  B.  what  he  should  not  be  able  to  sell,  and  allowing  him  what . 
he  should  obtain  beyond  a  certain  price,  with  liberty  to  sell  them  for 
what  he  could  get,  if  he  could  not  obtain  that  price.  B.,  not 
having  been  able  to  sell  the  goods  in  India  himself,  left  them  witli 
an  agent  to  be  disposed  of  by  him,  directing  the  agent  to  remit  the 
money  to  him  (B.)  in  England.  It  was  held,  that  A.  could  not 
maintain  trover  against  B.  for  the  goods  (o).  Where  goods  were 
placed  in  the  hands  of  a  factor  for  sale,  and  he  indorsed  the  bills  of 
lading  to  the  defendants,  who  thereupon  accepted  a  bill  for  him,  and 
he,  at  the  same  time,  dii'ected  the  defendants  to  sell  the  goods 
and  reimburse  themselves  the  amount  of  the  bill  out  of  the  proceeds : 
it  was  held,  that  the  defendants  having  sold  the  goods,  could  not 
be  sued  for  them  in  trover  by  the  original  owner  {p).  It  seems,  that 
the  original  owner  might  have  maintained  an  action  for  money  had 
and  received  for  the  proceeds,  and  that  the  defendants  could  not 
have  retained  the  amount  of  the  money  advanced  to  the  factor  (g). 
Trover  will  not  lie  for  goods  irregularly  sold  under  a  distress ;  the 
11  Geo.  II.  c.  19,  s.  19,  having  declared  that  the  party  selling 
should  not  be  deemed  a  trespasser  ah  initio,  and  having  given  an 
action  on  the  case  to  the  party  grieved  by  such  sale  (r).  But  if  a 
party  pay  money  in  order  to  redeem  his  goods  from  a  wrongful 
distress  for  rent,  he  may  maintain  trover  against  the  wrongdoer  (s) ; 
for  obtaining  goods  under  an  abuse  of  legal  process  is  a  conver- 
sion it) :  secus,  where  the  goods  were  obtained  under  a  threat,  that 
if  they  were  not  delivered  up  the  expense  of  a  bankruptcy  would 

(m)  Freemm  v.  The  East  India  Com-  his  authority  ;  Story  on  Agency,  s.  13. 
Vmy,  5  B.  &  Aid.  617.  (?)  Ooclcran  v.  Irlam,  2  M.  &  S.  302, 

(n)  Van  Oimron  v.  BowkJc,  2  Camph.  ace.     But  aeo  Stephen.1  v.  Badcoch,  3  B. 

42.     As  to  the  master's  power  to  ^1/po-  &  Ad.  354.  ,  tt  t>i  ,o     o 

tliecatc  his  cargo,  see  ante,  p.  969.  ('')  Wallace  v.  Kmg,  1  H.  Bl.  13.    See 

(o)  Bromley  v.   Coxwell,  2   B.   &  P.  ante,  P-  611.  „,,■,»  m    t, 

I3g  (s)  Shipvnck  T.  Blanehard,  6  T.  K. 

(p)  StiemeU  v.  Holden,  4  B.  &  C.  5.      298.  ,  .„  t.t  /,  o-,„ 

But  ordinarily  a  factor  cannot  delegate  (t)  Gramger  v.  Hill,  i  B.  K.  C.  212. 
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fall  upon  him  (the  holder  of  the  goods),  and  the  commissioner 
would  be  very  severe  with  him  (u).  So  trover  will  lie  by  the  as- 
signees of  a  bankrupt  against  a  sheriff,  who  sells  goods  to ,  satisfy 
an  invalid  as  well  as  a  valid  execution  against  a  bankrupt,  in  order 
to  recover  the  surplus  (cc). 


II.  By  whom  and  against  whom  Trover  may  be  maintained. 

One  joint-tenant,  tenant  in  common,  or  coparcener,  cannot  bring 
trover  against  his  companion  for  goods  remaining  in  his  possession, 
because  the  possession  of  one  is  the  possession  of  both  ;  if  trover 
be  brought,  the  joint  tenancy,  &c.,  is  good  evidence  upon  the  plea 
of  Not  Guilty  (y).  Upon  this  principle  it  was  held,  that  A.,  a 
member  of  an  amicable  society,  who  had  been  entrusted  with  a 
box,  containing  the  sums  of  money  subscribed,  and  who  was  bound 
by  bond  to  keep  it  safely,  could  not  maintain  trover  against  B., 
another  member  of  the  same  society,  and  a  stranger,  in  a  case 
where  B.  had  got  possession  of  the  box ;  carried  it  away ;  and  de- 
livered it  to  the  stranger ;  Buller,  J.,  observing,  that  it  was  ad- 
mitted, that  one  of  the  defendants  was  a  member  of  the  society, 
and,  consequently,  had  a  general  property  in  the  box  ;  that  a 
special  property  could  not  give  a  right  in  this  action  against  a 
general  property.  The  custody  only  was  committed  to  the  plaintiff, 
the  property  remained  in  the  society  (z).  So  if  a  thing  be  depo- 
sited by  one  with  the  authority  of  another,  and  received  by  the 
bailee  to  keep  on  the  joint  account  of  the  two,  one  alone  cannot 
lawfully  demand  it  without  the  consent  of  the  other,  so  as  to  main- 
tain trover  upon  the  bailee's  refusal  to  deliver  it  (a).  After  an  act 
of  bankruptcy  committed  by  one  of  two  partners,  joint  effects 
were  sent  away,  which  came  to  the  defendant's  hands  :  then  the 
solvent  partner  died,  leaving  the  defendant  his  executor,  and  after- 
wards a  comroission  of  bankrupt  was  taken  out  against  the 
surviving  partner,  and  his  estate  assigned  to  the  plaintiffs  ;  it  was 
held,  that  they  were  tenants  in  common  with  the  solvent  partner, 
and  after  his  decease,  with  his  representative,  by  relation  from  the 
act  of  bankruptcy ;  and,  consequently,  could  not  maintain  trover 
against  the  defendant,  claiming  under  such  solvent  partner  (6). 

If  one  tenant  in  common  merely  takes  the  thing  in  common  out 
of  the  possession  of  his  companion,  and  carries  it  away,  there  no 
action  lies  by  the  other  tenant  in  common ;  but  if  he  destroy  the 

(u)  Powell  V.  Eoyland,  6  Ex.  67.  do  deliver  it  to  one  of  the  bailors  at  Iiis 

{x)  Stead  v.  Gascoigtie,  8  Taunt.  527.  sole  request,  the  two  cannot  maintain  au 

(y)  2  Leon.  220,  case  278.     See  post,  action  against  the  bailee  for  the  breach 

P-  1106.  of  his  undertaking ;  Brandon  T.  Soott,  26 

(s)  Hollidwy  v.  Camsell,  1  T.  E.  658.  L.  J.,  Q.  B.  163. 
(a)  Matjy.  Bwrvey,  13  East,  197.    But  (J)  Smith  v.  Stokes,  1  East,  363.     See 

if  the  bailee,  under  such  circumstances,  ante,  p.  1106. 
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thing  in  common,  the  other  may  bring  trespass  or  trover  (c).  As 
where  it  appeared  that  one  tenant  in  common  of  a  ship  had  forcibly- 
taken  it  out  of  the  possession  of  his  companion,  and  secreted  it 
from  him,  so  that  he  knew  not  where  it  was  carried,  and  changed 
the  name  of  it,  and  it  afterwards  got  into  the  hands  of  a  third 
person,  who  sent  it  on  a  foreign  voyage,  where  it  was  lost,  Lord 
King,  C.  J.,  left  it  to  the  jury,  whether,  under  the  circumstances, 
the  destruction  was  not  by  the  defendant's  (the  tenant's  in  common) 
means;  and,  the  jury  finding  in  the  affirmative,  the  court,  approving 
of  the  chief  justice's  direction,  refused  to  set  aside  the  verdict  (d). 
The  preceding  case  proceeded  upon  the  principle,  that  there  was  a 
destruction  of  the  subject-matter ;  ^nd  it  is  now  established,  that 
one  tenant  in  common  cannot  recover  for  a  chattel  in  trover  against 
his  companion,  without  first  proving  a  destruction  of  the  chattel, 
or  something  that  is  equivalent  to  it.  Hence,  where  one  of  two 
tenants  in  common  of  a  whale,  cut  it  up  and  expressed  the  oil ;  it 
was  held,  that  such  alteration  in  the  form  of  the  property  did  not 
amount  to  a  tortious  conversion,  so  as  to  enable  the  companion  to 
maintain  trover ;  for  the  act  done  was  an  application  of  the  whale 
to  the  only  purpose  which  could  make  it  profitable  to  the  owners, 
and  tended  to  preserve  it  instead  of  destroying  it ;  and  as  the  parties 
were  clearly  tenants  in  common  of  the  whale,  they  became  tenants 
in  common  of  the  produce,  after  it  was  converted  into  oil  (e). 
Note.  It  was  admitted  that  the  taking  by  the  defendant,  and  the 
refusal  to  deliver  on  demand,  was  not  any  misfeasance  in  a  tenant 
in  common,  and  did  not  give  a  right  of  action.  See  Cuhitt  v. 
Porter,  8  B.  &  C.  257 ;  where  it  was  held,  that,  where  an  ancient 
wall  was  pulled  down  by  one  of  two  tenants  in  common  with  the 
intention  of  rebuilding  it,  and  a  new  wall  was  built  of  a  greater 
height  than  the  old  one,  this  was  not  such  a  total  destruction  of 
the  wall  as  to  enable  one  of  the  tenants  in  common  to  maintain 
trespass  against  the  other.  Seem  (semble),  where  a  chimney  is 
built  upon  it  (/). 

The  rule  that  one  tenant  in  common  cannot  bring  trover  against 
his  companion,  holds  only  in  those  cases  where  the  law  considers 
the  possession  of  one  to  be  the  possession  of  both.  Hence,  where 
A.  is  tenant  in  fee  of  one  fourth  part  of  an  estate,  and  B.  tenant  m 
common  with  him,  of  the  other  three  parts, /or  a  term  of  years, 

(c)  Brammel  v.  Jones,  B.  K  T.  22  as  to  alter  the  proprty  in  it  and  deprive 

Geo  III     MS  ^^^  co-tenant  of  his  power  to  entorce  his 

Id)  Barmr'diston  v.  Chapman,  cited  i  legal  rights  against  the  party  in  posses- 
East  121.  It  seems  that  the  mere  sale  sion  {e.  g.  if  the  chattel  has  been  sold  m 
of  the  whole  of  a  ship  by  one  who  is  only  market  overt)  that  would  (semble)  be  a 
a  part  owner,  in  exclusion  of  the  right  of  conversion  ;  Mayhow  v.  Herr^ck,  7  C.  B. 
another,  is  not  equivalent  to  the  destruo-  229.  r  j /i  ■!?  t  w„,  „+ 
tion  of  the  subject-matter  so  as  to  enable  (e)  Fenmngs  v.  lord  Orenville,  1  Taunt, 
his  co-tenant  to  maintain  trover  against  241.  c  v?  o«  t  t  n  p 
him  for  it;  Heath  v.  SiMard,  4  East,  (/)  Stedman  v.  Smith,  26  L.  J.,  Q.  L. 
110.  But  if  the  sale  of  the  subject-  314. 
matter  of  a  tenancy  in  common  be  such 
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without  impeachment  of  waste,  if  A.  cut  down  any  trees,  and  B. 
take  them  away,  A.  may  maintain  trover ;  for  though  B.,  heing 
dispunishable  of  waste,  might  cut  down  what  trees  he  would,  yet 
trees  having  an  inheritable  quality,  and  B.  not  having  any  interest 
in  the  inheritance,  he  cannot  take  the  trees  when  felled  by  him 
who  has  the  inheritance,  and,  consequently,  his  possession,  being 
tortious,  cannot  be  said  to  be  the  possession  of  the  other  (g).  It 
is  to  be  observed  also,  that  if  one  joint-tenant,  &c.  bring  trover 
without  his  companion,  against  a  stranger,  the  defendant  cannot 
give  the  joint-tenancy,  &c.  in  evidence,  on  the  general  issue,  so  as 
to  bar  the  plaintiff  of  his  action,  but  only  to  prevent  him  from  re- 
covering any  more  than  his  own  share  in  the  value  of  the  property 
in  question  where  such  property  is  divisible  Qi) ;  for  it  is  a  general 
rule,  that  the  defendant  can  avail  himself  of  an  objection  of  this 
sort,  viz.,  that  all  the  part  owners  in  a  chattel  have  not  joined  in  an 
action  of  trespass  or  tort,  brought  in  respect  of  such  chattel,  hy  a 
flea  in  abatement  only  (i) ;  and  if  one  of  two  part  owners  of  a 
chattel  sue  alone  for  a  tort,  and  the  defendant  do  not  plead  in 
abatement,  and  the  part  owner  recover  for  his  share,  the  other  part 
owner  may  afterwards  sue  alone,  and  the  defendant  cannot  plead 
in  abatement  of  such  action  (j ). 

Trover  will  lie  against  a  corporation  (k) ;  who  may  be  guilty  of  a 
conversion  by  the  act  of  their  agent,  acting  under  the  direction  of 
a  committee  for  managing  the  affairs  of  the  company  (Z) ;  and 
though  such  agent  be  not  appointed  under  seal,  if  such  act  be  an 
ordinary  service ;  such  as  a  distress  made  under  a  statute  for  a 
debt  due  to  the  corporation ;  and .  the  jury  may  infer  the  agency 
from  the  subsequent  ratification  of  the  act  by  the  corporation,  as 
by  receiving  the  proceeds  of  the  sale  (m). 


III.  Pleadings. 

Declaration. — This  is  a  transitory  action,  and  the  venue  may  be 
laid  in  any  county  (n).  The  declaration  states,  that  the  defendant 
converted  to  his  own  use,  or  wrongfully  deprived  the  plaintiff  of, 
his  ^oods  (o),  that  is  to  say,  iron,  hops,  household  furniture  (ac- 
cording to  the  fact).  The  above  form,  which  is  given  in  Sched.  B. 
to  the  C.  L.  P.  Act,  1852,  will  show  the  manner  in  which  the  goods 

(jf)  West  V.  Fasmore,  Bull.  N.  P.  35.  {in)  Smith  v.  Birmingham  Qas  Com- 

{U)  Nelthorpe  v.   Farrington,  2  Lev.  pany,  1  A.  &  E.  526.    See  Eastern  Coun- 

113  ;  Barnardiston  v.  Chapman,  cited  i  ties  Railway  v.  Broom,  6  Ex.  314. 

East,  121.  {n)  Brown  y.  Hedges,  Salk.  290. 

(i)  Bloxam  v.  Huhhard,  5  East,  420.  (o)  The  omission  of  the  words  "  his 

ij)  Sedgworth  v.  Overend,  7  T.  R.  279.  goods"  would  be  cured  by  verdict,  Jones 

{k)  Tarborough  v.  The  Bank  of  Eng-  v.  Winkworth,  Hardr.  Ill ;  but  such  an 

land,  16  East,  6.  omission  was  held  fatal  after  a  judgment 

(I)  Duncan  v.  Surrey  Canal  Company,  by  default  in  Swallow  v.  AyncUff,  B.  K., 

3  Sta.  50.  M.  2  Geo.  II.,  MS. 
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should  be  described.  They  should  be  described  with  such  cer- 
tainty, that  the  jury  may  know  what  is  meant;  but  the  same 
accuracy  is  not  required  as  in  the  action  of  detinue,  which  is  for 
the  recovery  of  the  things  themselves  in  specie,  if  to  be  had.  A 
declaration  for  twenty  ounces  of  cloves  and  mace  (p),  ten  pair  of 
curtains  and  valence  (q)  ;  a  parcel  of  diamonds  (r)  ;  the  furniture, 
apparel,  &c.  belonging  to  such  a  ship  (s) ;  has  been  held  good. 

Where  the  action  is  brought  by  an  executor,  administrator,  or 
the  assignees  of  a  bankrupt,  the  character  in  which  the  parties  sue 
must  of  course  appear  on  the  face  of  the  declaration.  In  trover  hy 
husband  and  wife,  the  declaration  ought  not  to  allege  the  possession 
in  them  both,  for  the  law  transferSi  in  point  of  ownership,  the 
whole  interest  to  the  husband  (t).  If  trover  be  brought  against 
husband  and  wife,  and  it  be  alleged  in  the  declaration  that  they 
converted  the  goods  to  their  own  use,  the  judgment  might  formerly 
have  been  arrested  (u),  or  reversed  on  writ  of  error  (v),  but  the  law 
is  otherwise  now  (x).  So  in  trespass  against  baron  and  feme  for 
entering  a  house,  and  taking  goods,  the  declaration  stated,  that 
they  converted  the  goods  to  their  own  use ;  on  motion  in  arrest  of 
judgment,  the  declaration  was  held  good;  for  the  conversion  in 
this  case  is  not  the  gist  of  the  action ;  and  the  action  being  main- 
tainable for  entering  the  house  and  taking  the  goods,  the  court  will 
intend  that  the  damages  were  given  for  those  trespasses  only  (y). 

Pleas.  Not  Guilty. — The  general  issue  in  this  action  is  Not 
Guilty.  By  20  PI.  R,  H.  T.  1853 — In  actions  for  taking,  damaging, 
or  converting  the  plaintiff's  goods,  the  plea  of  not  guilty  shall 
operate  as  a  denial  of  the  defendant  having  committed  the  wrong 
alleged  by  taking,  damaging,  or  converting,  the  goods  mentioned, 
but  not  of  the  plaintiff's  property  therein  (z). 

Evidence  of  lien  is  not  admissible  under  the  general  issue  (a)  ; 
for  that  plea,  by  the  above  rule,  denies  the  conversion  only,  and 
admits  the  title  of  the  plaintiff,  which  consists  of  the  right  of  pro- 
perty and  right  of  possession,  at  the  time  of  conversion  ;  whereas 
a  Hen  is  inconsistent  with  and  negatives  the  plaintiff's  right  of 
possession.  So  under  the  plea  of  not  guilty,  the  defendant  cannot 
set  up  an  absolute  property  in  himself  in  the  chattel  by  sale  from 
the  plaintiff,  although  the  only  evidence  of  conversion  is  a  demand 
and  refusal  (&)  ;  he  must  plead  "not  possessed"  (c).  But  although, 
from  the  above  instances,  it  will  be  seen  that  the  defendant  who 

{p)  Swrtford  v.  Jmes,  Salk.  654.  "      {y}  Smalleyv.  Kerfoot,  Str.  1094;  Pul- 

(g)  Taylor  v.  Wells,  2  Wms.  Saund.  74.  len  v.  Palmer,  Bull.  N.  P.  46. 

(r)  White  v.  Oraham,  2  Str.  827.  («)  This  is  substantial^f  the  same  as 

(s)  Nightingale  v.  Bridges,  Carth.  131.  the  Pleading  Rule  of  H.  T.,  4  Will.  IV. 

(t)  Per  Yelverton,  3.,  Yely.lS5.     But  4,1.                   „    ,   ,„    .     .^ -^    •,„. 

see  Ayling  v.  Whicher,  6  A.  &  E.  259.  (a)  White  v.  Teal,  12  A.  &  E.  106  ; 

(u)  Mhemes  v.   Hwmphrys,   Cro.   Car.  Dorrington  v.  Carter,  1  Ex.  666. 

25^  (b)  Barton  v.  Brown,  5  M.  &  W.  298. 

(v)  Berry  T.  Nevys,  Cro.  Jac.  661.  (c)  Bingham  v.    Clements,  12  Q.   B. 

(x)  Keywarth  v.  Hill,  3  B.  &  AW.  685.  260. 
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pleads  not  guilty  alone  in  an  action  of  trover,  admits  thereby  that 
the  plaintiff  has  some  property  in  the  goods,  in  respect  of  which  he 
would  be  entitled  to  recover  against  the  defendant ;  such  admission 
does  not  preclude  the  defendant  from  showing  under  the  general 
issue,  that  he  is  tenant  in  common,  or  joint  tenant,  of  the  chattel, 
with  the  plaintiff  (d) ;  for  the  term  "  conversion  "  in  the  above 
rules,  means  a  wrongful  conversion,  and  not  the  fact  of  conversion 
merely  (e).  Any  facts,  therefore,  which  deny  the  wrongful  cha- 
racter of  the  act,  would,  it  seems,  be  admissible  under  the  general 
issue,  e.  g.,  leave  and  license  from  the  plaintiff,  a  justifiable  taking 
of  goods  as  a  distress,  for  rent,  or  for  damage  feasant,  or  toll  due ; 
or  by  a  sheriff  under  a  fi.  fa. ;  or  by  an  execution  creditor  setting 
such  sheriff  in  motion  (/).  "Not  guilty  and  not  possessed  together, 
make  up  the  old  not  guilty,  and  whatever  might  be  given  in 
evidence  under  not  guilty  before  the  new  rules  "  (of  Hil.  T.  1832), 
"  may  be  proved  under  one  or  the  other  of  them."  Per  Alder- 
son,  B.  ig). 

Not  Possessed. — The  defendant  may  deny  the  plaintiff's  title  to 
the  goods  by  pleading  that  the  goods  were  not  the  goods  of  the 
plaintiff  as  alleged.     This  is  called  the  plea  of  "  not  possessed." 

Where  the  plaintiff  in  trover  claims  under  a  sale,  the  defendant, 
under  a  plea  that  the  goods  are  not  the  plaintiff's,  may  show  the 
sale  to  have  been  fraudulent  (h)  (see  ante,  p.  1279).  A  party  who 
negligently  or  culpably  stands  by  and  allows  another  to  contract 
(e.  g.,  to  buy  goods),  on  the  faith  and  understanding  of  a  fact  which 
he  can  contradict  (e.  g.,  that  he  is  the  real  owner  of  the  goods), 
cannot  afterwards  dispute  that  fact  in  an  action  against  the  person 
whom  he  has  himself  assisted  in  deceiving  (e.  g.,  the  purchaser  of 
the  goods) ;  and  this  defence  is  admissible  on  the  plea  of  not 
possessed  (i).  The  plea  of  no  property  in  the  plaintiff,  means  no 
property  as  against  the  defendant,  and  puts  in  issue  the  right  of 
the  plaintiff  to  the  possession  of  the  goods  as  against  the  defendant 
at  the  time  of  the  conversion  (j) ;  therefore,  in  an  action  of  trover 
against  the  assignees  of  a  bankrupt,  this  plea  lets  in  evidence  that 
the  goods  were,  at  the  time  of  the  bankruptcy,  within  the  order 
and  disposition  of  the  bankrupt  as  reputed  owner,  and  that  the 
defendants  as  assignees  sold  the  goods  (Jc).  So  a  lien  may  be  given 
in  evidence  under  the  plea  that  the  plaintiff  was  not  lawfully  pos- 
sessed (T).    In  actions  by  assignees  of  bankrupts  against  the  sheriff, 

(d)  Siggms  v.  Thomas,  8  Q.  B.  908.  {h)  AsJiby  v.  Minniit,  8  A.  &  E.  121 ; 

(e)  Yomig  v.  Cooper,  6  Ex.  259.     The  Howarth  v.  Tollemaclie,  4  M.  &  G.  427. 
contraiy  was  held  in  StancUffe  v.  Hard-  (i)  Gregg  v.  Wells,  10  A.  &  E.  90. 
wick,  2  C.  M.  &  E.  1  ;  but  this  case  has  See  Vernon  v.  Shipton,  2  M.  &  "W.  13. 
been  oveiruled.    See  Mayhew  v.  Herrick,  (j)  Nicolls  v.  Bastard,  2  C.  M.  &  K. 
7  C.  B.  250.  659. 

(/)   Towngv.  Cooper,  6  Ex.  259.  {Jc)  Isaac  v.- Belcher,  5  M.  &  "W.  139. 

(g)  Whiimore  v.  Qrmi,  13  M.  &  "W.  (I)  Owen  v.  Knight,  4  B.  N.  C.  5i ; 

10'-  Brandao  v.  Barnctt,  1  M.  &  G.  908. 


TEOVEE.  .  1311 

a,fi.fa.  bond  fide  executed  and  levied  by  seizure  and  sale  before 
fiat  (in  accordance  with  the  133rd  section  of  the  12  &  13  Vict. 
c._  106)  without  notice  of  a  prior  act  of  bankruptcy,  is  admissible 
either  under  the  plea  of  not  possessed,  or  not  guilty  (m) ;  semUe 
under  the  former  (n).  But  in  trover  against  the  sheriff,  and  the 
execution  creditor,  for  taking  goods  under  an  execution,  it  is  not, 
it  seems,  open  to  the  sheriff  under  such  plea,  to  give  evidence  of 
fects  justifying  the  seizure,  distinguishing  his  case  from  that  of  the 
other  defendant  (o).  Where  the  defendant  pleaded,  that  the  goods 
for  which  the  action  was  brought  were  the  goods  of  one  J.  H.j  and 
were  not  the  goods  of  the  plaintiff,  it  was  held,  that  the  issue 
raised  was,  whether  the  goods  were  t^  plaintiff's  solely;  and  that, 
upon  evidence  that  the  goods  belonged  to  J.  H.  and  the  plaintiff 
jointly,  the  plaintiff  was  entitled  to  the  verdict  (p). 

A.,  in  1837,  bought  goods  of  B.,  and  allowed  B.  to  remain  in 
possession  of  them  up  to  1839,  when  B.  became  bankrupt.  B.'s 
assignees  made  no  claim,  and  B.  retained  possession  of  the  goods 
till  1841,  when  the  sheriff,  under  a  fi.  fa.  against  B.,  seized  and 
sold  the  goods.  After  the  sale,  B.'s  assignees  gave  notice  of  their 
claim  to  the  sheriff,  who,  upon  receiving  an  indemnity,  handed  over 
the  proceeds  to  them.  A.  brought  trover  against  the  sheriff.  Held, 
that,  under  the  plea  of  not  possessed,  the  sheriff  might  set  up  the 
title  of  the  assignees  (q).  It  will  be  observed,  that  in  this  case 
the  plaintiff  had  not,  and  the  defendant  had,  actual  possession,  of 
the  goods.  Where  this  is  reversed,  and  the  plaintiff,  under  similar 
circumstances  is,  and  the  defendant  is  not,  in  actual  possession, 
such  a  defence  is  inadmissible,  for  possession  is  sufficient  against  a 
wrong-doer  (r).  Where  a  person,  after  the  death  of  an  intestate, 
wrongfully  takes  possession  of  the  intestate's  goods,  he  cannot,  in 
an  action  against  him  by  the  rightful  administrator,  set  up  the 
bankruptcy  of  the  intestate,  and  the  consequent  vesting  of  his 
property  in  the  assignees,  the  goods  having  been  acquired  by  the 
intestate  after  the  bankruptcy,  and  he  having  been  allowed  by  the 
assignees  to  retain  possession  of  them  (s).  So  where  the  bankrupt 
transferred  goods  by  an  instrument  which  the  jury  found  to  be  a 
fraudulent  preference,  and  the  transferee,  after  the  bankruptcy  and 
appointment  of  assignees,  brought  an  action  for  an  illegal  distress 
upon  the  goods  which  were  the  subject  of  the  conveyance ;  and 
the  assignees  had  no  further  elected  to  assert  their  right  to  the 
goods  than  by  commencing  an  action  of  trover  for  them ;  it  was 
held,  that  the  distrainor  could  not  set  up  the  assignees'  title  under 

(in)  Per   ParJce,   B.,    Unmn   v.    St.  (?)  leake  v.  Zoveday,  4  M.  &  G.  972. 

Qumtin,  11  M.  &  W.  286.  See  Chmman  v.  ^!xaU,6  Ex.  341. 

(n)  S.  0.    And  see  Pearson  v.  GraJiam,  (r)  Jeffries  v.  Great  Western  Railway, 

6  A  &  E  898  5  E.  &  B.  802. 

(o)  Samuel'y.  Duke,  3  M.  &  W.  622.  (s)  Pyson  v.   Cliarribcrs,  9  M.  &  W. 

(r>)  Farrar  v.  Beswick,  1  M.  &  W.  460. 
682. 


1312  TROVEE. 

"  not  possessed,"  for  the  transfer  was  good  against  all  the  world  but 
the  assignees,  and  the  mere  commencement  of  an  action  of  trover 
by  the  assignees,  which  might  be  abandoned  at  any  time,  could 
not,  without  more,  be  taken  to  be  an  election  on  their  part  to  avoid 
the  transfer  (t). 

Of  Liens. — The  plea  of  not  possessed,  denies  both  the  plaintiff's 
right  of  property  and  right  of  possession  (ante,  p.  1310) ;  a  lien, 
therefore,  which  is  inconsistent  with  the  latter  proposition,  may  be 
given  in  evidence  under  this  plea.  There  are  two  species  of  liens 
known  to  the  law,  namely,  particular  liens  and  general  liens. 
Particular  liens  are,  where  persons  claim  a  right  to  retain  goods, 
in  respect  of  labour  or  money  expended  on  such  goods,  and  these 
liens  are  favoured  in  law.  General  liens  are  claimed  in  respect  of 
a  general  balance  of  account ;  and  these  are  founded  on  express 
agreement,  or  are  raised  by  implication  of  law,  from  the  usage  of 
trade,  or  from  the  course  of  dealing  between  the  parties,  whence 
it  may  be  inferred,  that  the  contract  in  question  was  made  with 
reference  to  their  .usual  course  of  dealing;  and  these  are  to  be 
taken  strictly,  not  being  favoured  by  the  law  (u).  Where  a  man 
has  a  lien  upon  goods,  he  may  deal  with  them  in  a  reasonable 
manner,  so  as  to  maintain  his  lien  (v).  By  the  common  law,  where 
a  party  is  obliged  to  receive  goods,  he  is  also  entitled  to  retain  them 
for  his  indemnity  (a;).  Upon  this  principle,  it  has  been  held,  that 
common  carriers  (i/)  and  innkeepers  (2:)  have  a  particular  lien  on 
the  goods  intrusted  to  their  care  (a).  As  instances  of  particular 
liens,  millers  have  a  lien  on  the  produce  of  corn,  which  they  have 
ground,  for  the  price  of  grinding  (6).  So  a  shipwright  has  a  lien 
upon  a  ship  for  repairs  (c).  So  a  dyer  for  the  price  of  dyeing 
goods  (d).  So  the  town  agent  of  a  country  attorney,  upon  the 
papers  in  the  particular  cause  (e).  But  an  artificer,  e.  g.,  a  ship- 
wright, who,  in  the  exercise  of  his  right  of  lien,  detains  a  chattel, 
e.  g.,  a  ship,  upon  which  he  has  expended  his  labour  and  materials, 
has  no  lien  upon  the  chattel  for  taking  care  of  it  while  so  detained, 
although  he  give  the  owner  notice  that  he  shall  demand  a  certain 

(t)  Newnhamv.  Stevenson,  IOC.  B.  713.  them  by  a  person  who  had  no  right  to 

(u)  Per  Heath,  J.,  3  B.  &  P.  i94  ;  per  them ;  case  of  the  Exeter  carrier,  cited 

Lord  Mamsfield,  C.  J.,  4  Burr.  2221.  iu  Yorlce  v.  Grenatigh.     Ld.  Eaym.  752. 

(v)  Edwards  v.  Southgate,  12  "W.   E.  See  a/iite,  p.  358. 

568.  (2;)  As  to  what  is  an  inn,  see  Thompson 

{x)  Per  Lord  Kenyan,  C.  J.,  1   Esp.  v.  Lacy,  3  B.  &.  Aid.  283,  and  Johnson  v. 

109.   It  was  said  by  Ryder,  C.  J.,  deliver-  ffill,  8  Stark.  172,  post,  p.  1326. 

ing  the  opinion  of  the  court  in  Brenan  {a)  But  an  innkeeper  cannot  detain  the 

V.  Currint,  T.  28  &  29  Geo.  11.,  B.  E.,  person  oi  his  guest,  or  takeoflf  his  clothes 

MS.,  that  he  had  not  found  it  laid  down  to  secure  payment  of  his  bill.    Sunbolfw. 

as  a  general  rule,  that  the  remedy  by  Alford,  3  M.  &  W.  248. 

retainer  was  co-extensive  with  the  obll-  (b)  Exp.  Ockeriden,  1  Atk.  235. 

gation  to  receive  goods.     But  see  Torke  (c)  PranMin  v.  Hosier,  4  B.  &  Aid.  341. 

V.  Grenatigh,  Lord  Eaym.  867.  {d)  Green  v.  Pwrmer,  1  "W.  Bl.  651. 

iy)  SUnmr  v.    Upshaw,   Ld.    Eaym.  (e)  Dicas  v.  StocUey,  7  C.  &  P.  587. 

752  ;  although  the  goods  be  delivered  to  Seeposi,  p.  1314. 
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sum  for  the  use  of  his  dock  during  the  detention  (/).  So  a  coach- 
maker  cannot  claim  a  right  of  detainer  for  standage,  unless  there 
be  an  express  contract  to  that  effect,  or  the  owner  leaves  his  pro- 
perty on  the  premises  beyond  a  reasonable  time  and  after  notice 
has  been  given  him  to  remove  it  (g).  A  person,  who  by  his  own 
labour  preserves  goods,  which  the  owner,  or  those  intrusted  with 
the  care  of  them,  have  either  abandoned  in  distress  at  sea,  or  are 
unable  to  protect  and  secure,  is  entitled  by  the  common  law  of 
England  to  retain  the  possession  of  the  goods  saved,  until  a  proper 
compensation  is  made  to  him  for  his  trouble  (/i).  The  reason  of 
this  rule  is  obvious ;  goods  carried  by  sea  are  necessarily  and  un- 
avoidably exposed  to  the  perils  whicii  storms,  tempests,  and  acci- 
dents, (far  beyond  the  reach  of  human  foresight  to  prevent,)  are 
hourly  creating,  and  against  which  it  too  often  happens,  that  the 
greatest  diligence,  and  the  most  strenuous  exertions  of  the  mariner, 
cannot  protect  them.  When  goods  are  thus  in  imminent  danger 
of  being  lost,  it  is  most  frequently  at  the  hazard  of  the  lives  of 
those  who  save  them,  that  they  are  saved.  Principles  of  public 
policy  dictate  to  civilized  and  commercial  countries,  not  only  the 
propriety,  but  even  the  absolute  necessity,  of  establishing  a  liberal 
recompense  for  the  encouragement  of  those  who  engage  in  so  dan- 
gerous a  service  (i).  But  where  work  has  'not  been  done  upon  the 
goods,  there  is  no  lien.  Thus,  where  a  mortgage  deed  was  delivered 
to  an  appraiser  to  obtain  the  money  from  the  mortgagor,  which 
after  several  applications  he  failed  in  doing ;  it  was  held,  that  he 
could  not  retain  the  deed  as  a  lien  for  his  trouble,  there  being  no 
work  done  on  the  subject-matter  in  dispute  (j).  It  makes  no  dif- 
ference that  the  chattel  is  delivered  to  the  workman,  &c.,  in  diffe- 
rent parcels,  if  the  work  is  done  under  one  entire  agreement ;  and 
the  lien  for  the  whole  amount  due  attaches  to  each  parcel  (/c). 
Thus,  a  printer  employed  to  print  certain  numbers,  but  not  all 
consecutive  numbers,  of  an  entire  work,  has  a  lien  upon  the  copies 
not  delivered  for  his  general  balance  due  for  printing  the  whole  of 
the  numbers  for  which  he  was  employed  (I). 

There  cannot  be  any  lien,  unless  there  is  possession.  The  de- 
fendant was  the  owner  of  a  ship,  B.  was  the  charterer,  and  for  one 
sum  of  2100Z.,  to  be  paid  at  different  periods,  was  to  have  the  whole 
use  of  the  ship  for  the  voyage  out  to  the  Cape  of  Good  Hope  and 
home  to  London.  A  quantity  of  goods  belonging  to  B.  formed  part 
of 'the  homeward  cargo.  B.  having  become  a  bankrupt  shortly 
before  the  vessel  left  the  Cape  on  her  homeward  voyage,  the  de- 
fendant, on  her  arrival  at  the  port  of  London,  seized  B.'s  goods, 

( f)  I'M  BrUish  Empire  Shipping  Com-  s.  458,  ei  seq.  as  to  salvage. 
pany\.  Somes,  27  L.  J.,  Q.  B.  397.  W  mcholsonv    Chapman,  2  H.  BI. 

iff)  Hartley  v.  EUclicoek,  1  Sta.  408.  15i,per  Eyre,  C.  J. 

(h)  Per  Holt,   C.  J.,  in  Hartfart  v-  0    Sa^idersmvj  Bell,  2  Ci-  &  M.  304. 

Jokes,   Ld.   Eaym.    393;    Abbott,   494,  fc)  Cto.  v.  W--e.to™,  6  M.  &  S.  180. 

(6th  edit  ).     See  17  &  18  Vict.  c.  104,  {I)  Blake  v.  NKholson,  3  M.  &  S.  167 
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claiming  a  lien  on  them.  But  the  court  were  of  opinion,  that  the 
defendant  was  not  entitled  to  any  lien ;  for  B.,  the  bankrupt,  was 
the  owner  of  the  ship  for  the  voyage,  and  until  that  was  termi- 
nated, the  possession  of  the  ship  did  not  revert  to  the  defend- 
ant (m).  "  The  question  in  all  these  cases  generally  has  been  a 
question  of  construction,  whether  there  has  been  an  entire  letting 
or  parting  with  the  possession  of  the  ship  for  given  purposes,  so 
that  during  that  time  the  owner  has  no  efficient  control,  but  the 
charterer  has  the  full  disposition  of  the  ship,  or  in  other  words,  to 
use  the  language  of  Oibbs,  C.  J.,  in  Tate  v.  Meek  (8  Taunt.  280), 
whether  the  delivery  of  the  cargo  and  the  payment  of  the  freight 
are  to  be  considered  as  concomitant  acts.  When  the  facts  are 
ascertained,  the  legal  result  is  clear"  (n).  So  if  the  possession  be 
parted  with,  the  -lien  is  gone.  Thus,  if  a  party  having  a  lien  on 
goods  causes  them  to  be  taken  in  execution  at  his  own  suit,  and 
purchases  them,  he  thereby  loses  his  lien,  although  the  goods  are 
never  removed  off  the  premises,  for,  in  order  to  sell,  the  sheriff 
must  have  had  possession  (o).  So  if  a  person  having  a  lien, 
abuses  it,  as  by  pledging  or  selling  (p)  the  goods,  the  owner's  right 
to  the  possession  revives,  and  he  may  maintain  trover  (q).  But  a 
master  of  a  vessel  being  turned  out  of  possession,  upon  the  vessel's 
being  captured,  is  not  deprived  of  his  lien  for  the  freight,  in  case 
of  her  recapture  (r). 

As  to  general  liens  (which  extend  only  to  attornies,  bankers  and 
factors  (s),  and  of  which  the  court  will  take  judicial  notice  (ff),  it 
has  been  determined,  that  the  attornies  and  solicitors  of  the  diffe- 
rent courts  have  a  lien  on  all  papers  remaining  in  their  hands,  and 
judgments  recovered,  for  their  costs  (u).  An  attorney  has  a  lieu 
for  his  general  balance  on  papers  of  his  clients,  which  come  to  his 
hands  in  the  course  of  his  professional  employment;  therefore, 
where  C.  gave  his  attorney  a  specific  sum  for  the  purpose  of  satis- 
fying a  debt  for  which  an  execution  had  issued  against  his  goods  at 
the  suit  of  B.,  and  the  attorney  paid  the  money  to  B.,  who  there- 
upon delivered  to  him  a  lease  which  had  been  deposited  by  C.  with 

B.  as  a  security  for  the  debt ;  it  was  held,  that  the  attorney  had  a 

(m)  fluttmi  V.  Bragg,  7  Taunt.  14.  (m)  Mitchell  v.  Oldfield,  4  T.  E.  123, 

(»)  Per  ParJce,  B.,  Christie  v.  Lewis,  per  Lord  Kenyan,  C.  J.     In  one  case, 

2  B.  &  B.  410.     Belcher  v.  Capper,  4  M.  where  A.  purchased  a  lease  for  years, 

&  G.  502,  ace.  and  the  writings  were  left  in  the  hands 

(o)  Jacols  V.  Latour,  5  Bingh.  130.  of  B.,  an  attorney,  to  draw  up  the  assign- 

(p)  Clark  V.  Gilbert,  2  B.  N.  C.  356.  ment,  B.  drew  it,  and  it  was  sealed,  but 

{q)  Scott  V.  NewmgUm,  1  M.  &  Rob.  B.  refused  to  deliver  it,  until  A.  paid 

252.     See  cases  quoted  ante,  p.  1291  ;  for  the  drawing,  &c. ;  upon  which  A. 

and  Wilmhurst  v.  Bowker,  ante,  p.  1290.  brought  trover  against  B.  for  the  deed  ; 

('/•)  Exp.  Cheesjnan,  reWelfiU,  2  Eden,  Bolt,  C.  J.,  held,  that  the  action  would 

C.  T.  N.  181.  lie  ;  because  B.  might  have  an  action  for 
(s)  Per  Parke,  B.,  Twrner  v.  Deane,  what  he  deserved,  but  that  he  could  not 

infri^-  detain  for  it.     Anon.,  at  Nisi  Prius,  1 

(t)  Bramdao  r.  Banielt,   6  M.   &  G.       Ld.  Eaym.  738.     Sed  qucwe. 
6Q5. 
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lien  on  it  for  his  general  balance  due  from  C. ;  and  that  such  lien 
was  not  extinguished  by  his  having  taken  acceptances  from  0.  for 
the  amount  of  that  balance  before  the  lease  came  into  his  hands  ; 
some  of  those  acceptances,  when  the  lease  did  come  to  his  hands, 
having  been  dishonoured,  and  one  of  them  taken  up  by  the  at- 
torney (v).  The  lien  which  an  attorney  has  on  the  papers  in  his 
hands,  is  only  commensurate  with  the  right  which  the  party  de- 
livering the  papers  to  him  has  therein  (»).  Every  one,  whether 
attorney  or  not,  has,  by  the  common  law,  a  lien  on  the  specific 
deed  or  paper  delivered  to  him  to  do  any  work  or  business  thereon, 
but  not  on  other  muniments  of  the  same  party,  unless  the  person 
claiming  the  lien  be  an  attorney  or  solicitor  (y).  A  town  clerk  has 
no  general  lien  on  the  papers  of  the  corporation,  which  he  holds 
qud  town  clerk  only  (z).  An  attorney  has  no  lien  on  his  client's 
money  beyond  the  amount  which  the  latter  is  indebted  to  him  (a). 
Nor  can  an  attorne}'-  detain  the  private  deed  of  one  partner  in 
respect  of  business  done  for  the  firm  (b). 

Where  a  banker  has  advanced  money  to  a  customer,  he  has  a 
lien  upon  all  the  securities  which  come  into  his  hands,  as  a  banker, 
belonging  to  that  person,  for  the  amount  of  his  genei*al  balance : 
unless  there  be  evidence  to  show  that  he  received  any  particular 
security,  under  special  circumstances,  which  would  take  it  out  of 
the  general  rule  (c).  Thus,  where  A.  bought  for  B.,  and  with  B.'s 
money,  certain  exchequer  bills,  which  A.  deposited  in  a  box  that 
he  kept  at  his  bankers,  himself  retaining  the  key ;  and,  from  time 
to  time,  when  it  became  necessary  to  receive  the  interest  and  ex- 
change the  exchequer  bills  for  new  ones,  took  them  out  of  the  box 
and  handed  them  to  the  bankers  for  that  purpose  only,  the  exche- 
quer bills  never  being  entered  to  A's  account;  and  on  the  last 
occasion  that  A.  did  so,  the  new  bills  were  not  replaced  in  the  box, 
owing  to  A.  being  ill,  but  remained  in  the  bankers'  possession  at 
the  time  of  A/s  failure  ;  it  was  held,  that  the  bankers  had  no  Hen 
upon  the  exchequer  bills  for  the  general  balance  due  from  A.,  they 
having  been  delivered  to  the  bankers  for  a  special  purpose  incon- 
sistent with  the  existence  of  such  lien  (cZ).  But  a  banker  has  no 
hen  on  muniments  casually  left  in  his  shop  after  he  has  refused  to 
advance  money  on  them  as  a  security  (e). 

"  A  factor  has  not  only  a  right  to  keep  goods,  till  he  is  paid  all 
that  he  has  advanced  or  expended  on  account  of  the  particular 
goods,  but  also  till  he  is  paid  the  balance   of  his  general  ac- 

(v)  Stevenson  v.  Blahelock,  1  JI.  &  S.  (c)  Davis  v.  Bowsher,  5  T.  E.  488. 

535.  (d)  Brandao  v.  Barnett,  3  0.  B.  519. 

{is)  Ace.  Wakefield  v.  Newlm,  6  Q.  B.  The  action  was  by  B.,  but  it  was  held 

276.  that  that  made  no  difference,  as  the  ex- 

(y)  Hollis  V.  Claridge,  4  Taunt.  807.  chequer  bills  were  negotiable,  and  the 

(z)'R.  V.  Sankey,  5  A.  &  E.  423.  property  in  them  passed  by  delivery. 

(a)  Miller  v.  Attree,  3  Ex.  799.  («)  LiKOS  v.  Somen,  7  Taunt.  278. 

(6)  Turner  v.  JJeane,  3  Ex.  837. 
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count "  (/).  But  where  the  defendants,  as  brokers,  contracted  for 
a  quantity  of  staves  to  remain  on  the  premises  of  the  vendor,  rent- 
free,  for  one  month,  and  after  that,  at  a  certain  rent  to  be  paid  by 
their  principal,  who  subsequently  gave  orders  for  a  removal  of  part, 
and  directed  that  the  residue  should  not  be  removed  until  further 
orders  from  him ;  it  was  held,  that  never  having,  in  fact,  been  in 
the  possession  or  control  of  the  brokers,  they  had  not  a  lien  on 
the  goods  for  their  general  balance  (£).  Policy  brokers  have  a  lien 
for  their  general  balance  (A),  even  as  against  agents  who  do  not 
disclose  their  principals  (i) ;  but  not  where  they  have  notice,  that 
the  person  who  employs  them  acts  merely  as  an  agent  (k) ;  and  it 
has  been  held,  that  where  an  English  subject,  in  time  of  war,  in- 
formed the  broker,  that  the  property  insured  was  neutral,  that  was 
a  sufficient  indication  to  the  broker,  that  the  party  acted  as 
agent  (1).  If  the  broker  has  lost  by  his  own  act  the  right  to 
retain  as  a  lien,  upon  which  he  relies  in  his  plea  under  a  particular 
custom  of  the  City  of  London,  he  will  not  be  allowed  to  desert  his 
plea  of  lien  and  rest  his  defence  upon  another  and  totally  distinct 
ground  (e.  g.,  a  right  to  retain  the  property  for  a  balance  due  to 
him  on  mutual  credit),  without  specially  pleading  it  (m).  If  a 
broker  having  a  lien  on  a  policy  part  with  it,  his  lien  revives  on 
repossession  (n).  See  further  as  to  the  lien  of  factors,  ante,  p.  740. 
In  addition  to  the  above  three  instances  of  general  liens,  which 
prevail  over  the  whole  country,  a  lien  for  a  general. balance  maybe 
established,  by  express  agreement,  between  particular  persons,  or  at 
a  particular  place.  As  where  an  agreement  was  entered  into  by  a 
number  of  dyers,  dressers,  bleachers,  &c.,  of  Manchester  and  the 
neighbourhood,  at  a  public  meeting,  that  they  would  not  receive 
any  more  goods  to  be  dyed,  &c.,  but  on  condition  that  they  should 
have  a  lien  respectively  on  those  goods  for  their  general  balance, 
the  defendant,  who  had  entered  into  the  agreement,  was  held 
entitled  to  retain  for  his  general  balance  against  the  plaintiff,  who 
had  received  notice  of  the  meeting  and  agi-eement  by  public  ad- 
vertisement (o).  )So  a  general  lien  may  be  established  by  the  custom 
of  trade,  as  in  the  case  of  dyers  (p) ;  who  have  no  general  lien  in- 
dependent of  such  usage  (g) ;  not  at  Halifax,  for  instance  (r) ; 
wharfingers  (s),  calico  printers  (t).     But  cloth  fullers  have  not  (u), 

(/)  Per  Buller,  J.,  in  Lickharrow  v.  (n)  Levy  v.  Barnard,  8  Taunt.  149 ; 

Mason,  6  East,  22,  ii.  ;  per  Cur.,  Godin  but  see  Jacobs  v.  Latour,  5  Bing.  130, 

V.  London  Assurance  Company,  1  Burr.  ante,  p.  1314. 

494,  ace.  (o)  Kirkman  v.  Shawcross,  6  T.  E.  14. 

iq)  Taylor  v.  BoUnson,  2  Moore,  730.  (p)  Savill  v.  Barchard,  4  Esp.  63. 

(A)  Whiteliead  v.  Vaiighan,  B.  E.,  T.  (q)  Bennett  v.  Johnson,  3  Dougl.  387. 

25  Geo.  III.,  Co.  B.  L.  547  (7tli  edit.).  (/)  Close  v.  Waterliouse,  6  East,  523,  u. 

(i)  Mami,  v.  Forrester,  4  Campb.  60  :  (s)  Naylor   v.  Mangles,  1  Esp.  109. 

Westwood  V.  Bell,  ibid.  349.  As  to  warehousemen,  quwre.     See  R.  v. 

(k)  Snook  V.  Davidson,  2  Campb.  218  ;  Jiumpliery,  M'Clel.  &  Y.  173. 

Lanyon  v.  Blwnehard,  ibid.  597  ;  CaUll  (t)  Weidon  v.  Gould,  3  Esp.  268  ;  Exp. 

V.  Uawson,  3  C.  B.,  N.  S.  106,  ace.  Andrews,  per  Lord  Narthingtm,  Ch.',  Co. 

(I)  MaanssY.  Benderson,  1  East,  S3.';.  E.  L.  429  (5th  edit.). 

(m)  Heioison  v.  Guthrie,  2  B.  N.  C.  760.  {u)  Rose  v.  Hart,  8  Taunt.  499. 
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nor  stereotype  printers  (x).  A  custom  for  public  warehousemen, 
in  London,  to  retam  for  their  general  balance  goods  deposited  with 
them  by  merchants, /or  or  in  the  name  of  the  merchants  or  other 
persons  by  whom  such  warehousemen  are  employed  is  bad,  as 
extendmg  to  the  property  of  third  parties  (y)..  Such  usage  must 
be  clearly  proved  (2).  Where,  therefore,  in  the  case  of  common 
earners,  a  usage  to  retain  for  their  general  balance  was  proved  to 
have  been  frequently  exercised  by  the  defendant  and  other  common 
carriers  throughout  the  North  for  ten  or  twelve  years  before,  and 
in  one  instance  for  thirty  years,  and  the  jury,  though  no  opposing 
evidencewas  given,  negatived  the  usage,  the  court  refused  to  grant 
a  new  trial  (a).  So  where  in  a  case  ^tated  for  the  opinion  of  the 
court,  (which  was  to  have  the  same  power  of  drawing  inferences  as 
a  jury),  it  was  found,  that  a  claim  among  wharfingers  at  Hull  to 
retain_  generally  for  vi^arehouse  rent,  and  their  labour  in  landing, 
weighing,  and  delivering  goods,  had  been  admitted  in  a  large  ma- 
jority of  instances,  though  disputed  in  others,  it  was  held  that  the 
claim  qould  not  be  supported  (6). 

The  master  of  a  vessel  has  a  lien  on  the  luggage  of  a  person  whom 
he  has  conveyed  in  his  vessel,  until  a  reasonable  sum  has  been 
tendered  for  the  passage  (c).  Wote.  It  did  not  appear  in  this  case 
what  were  the  terms  of  the  contract :  but  it  was  proved,  that  the 
defendant  had  brought  the  plaintiff,  and  his  trunk  containing  his 
wearing-apparel,  home  in  his  vessel  from  the  Brazils  to  London : 
151.  had  been  paid  by  the  plaintiff,  but  the  defendant  claimed  151. 
more,  and  insisted  on  detaining  the  trunk  until  the  rest  was  paid. 
It  was  proved  that  30Z.  was  a  reasonable  sum  for  the  conveyance 
of  the  plaintiff.  But  the  master  of  a  ship  has  not  a  lien  on  the 
ship,  for  money  expended  or  debts  incurred  by  him  for  repairs  done 
to  it  on  the  voyage  (d).  Nor  has  he  a  lien  on  the  freight  for  his 
wages,  or  for  his  disbursements  on  account  of  the  ship  during  the 
voyage,  or  for  the  premiums  paid  by  him  abroad  for  the  purpose 
of  procuring  the  cargo  (e).  A.  commissioned  B.  to  sell  a  ship, 
and  having  deposited  her  register  with  him  for  that  purpose, 
became  bankrupt ;  it  was  held,  that  the  Registei*Acts  did  not  pre- 
vent B.  having  a  lien  on  the  register  deposited  with  him  (/).  So 
where  the  Certificate  of  registry  had  been  deposited  as  a  security 
for  advances  made  for  the  use  of  the  ship  (g). 

A  right  of  detaining  a  thing,  until  the  money  due  for  the  work 
done  upon  it  be  paid,  may  be  waived  by  a  special  agreement,  as  to 

{x)  Bleaden  v.  Hancock,  1  M.  &  M.  (6)  Soldemess  v.  Collinsan,,  7  B.  &  C. 

465;  i.  e.,  for  the  expenses  of  printing,  212. 

on  plates  not  manufactured  by  them-  (c)  Wolf  v.  Swmrmrs,  2  Camph.  63]. 

selves,  but  put  into  their  hands  to  print  {d)  Hussey  v.  Christie,  9  East,  426. 

from.  («)  Smith  v.  Plummer,  1  B.  &  Aid. 

(y)  leiiekhart  v.  Cooper,  3  B.  N.  C.  575. 

99,  (/)  Mestaer  v.  Athins,  5  Taunt.  381. 

(z)  Bleaden  v.  Haricoek,  4  C.  &  P.  152.  (g)  Bowen  v.  Fox,  10  B.  &  C.  41. 

(a)  Rushforth  v.  HaAfiM,  7  East,  224. 

VOL.  II.  "  0 
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the  time  ot  mode  of  payment ;  but  not  merely  by  an  agi-eement 
for  the  payment  of  a  fixed  sum  (h).  The  principle  appears  to  be 
this — ^that  a  special  agreement  does  not  of  itself  destroy  the  right 
to  detain ;  but  if  it  contain  some  term  inconsistent  with  that  right, 
it  will  (i).  Thus  a  set-off  cannot  be  considered  as  destroying  a 
lien,  unless  it  be  so  agreed  upon  between  the  parties  (k).  But  if  a 
security  be  taken  for  the  debt,  for  which  the  party  has  a  lien  upon 
property  of  the  debtor,  such  security  being  payable  at  a  distant 
day,  the  lien  is  gone  (l). '  A  quantity  of  iron  was  imported  by  A., 
and  landed  on  the  14th  of  October  at  defendant's  wharf  On  the 
15th  of  October,  the  plaintiffs  purchased  the  iron  of  A.,  paid  for  it, 
and  obtained  an  order  for  the  delivery,  under  which,  part  was  de- 
livered at  different  times,  until  the  March  following,  when  A,,  the 
importer,  becoming  bankrupt,  the  remainder  of  the  iron  was  de- 
tained by  the  defendants  claiming  a  lien  on  it  in  respect  of  their 
charges  for  wharfage.  The  course  of  dealing  proved  was,  that 
these  charges  were  usually  paid  by  the  merchant  importer;  at  the 
Christmas  following  the  importation,  whether  the  iron  had,  in  the 
mean  time,  been  removed  or  not.  Abbott,  G.  J.,  was  of  opinion, 
that  the  defendants  were  not  entitled  to  a  lien ;  for,  at  the  time  the 
iron  was  purchased  by  the  plaintiffs,  the  defendants  had  not  any 
lien  upon  it  for  their  charges ;  and  in  this  opinion  the  court  after- 
wards concurred  (m) ;  Holroyd,  J.,  observing,  that  the  wharfage 
was  not  payable  till  Christmas,  and  by  the  sale  the  plaintiff  had  a, 
right  to  an  immediate  delivery ;  and  the  subsequent  default  of  the 
importers  to  pay  the  debt  due  from  them  would  not  alter  the  case. 
But,  if  the  securities  be  dishonoured,  whUe  the  goods  remain  in 
the  possession  of  the  creditor,  the  lien  revives  (■}?.). 

On  somewhat  analogous  principles  it  is  held,  that  if  a  person 
having  a  lien  upon  goods,  e.  g.,  for  warehouse  rent,  when  they  are 
demanded  of  him,  claims  to  retain  them  upon  a  different  ground, 
viz.  that  the  goods  are  his  own  property,  and  does  not  make  any 
mention  of  the  lien,  trover  may  be  maintained  against  him,  with- 
out evidence  of  a  tender  having  been  made  to  him  in  respect  of 
his  lien  (o).  So  where  a  picture  was  placed  by  A.  in  the  hands 
of  B.  for  sale,  and  B.  deposited  it  with  C,  and  C.,  on  A.'s  demand- 
ing his  picture,  claimed  os.  for  warehouse-room ;  but  on  a  second 
demand  being  made  by  A.,  and  his  offering  to  pay  whatever  C. 
claimed  for  warehouse-room,  C.  refused  to  deliver  it  without  being 
paid  8Z.  which  was  due  to  him  from  B. ;  it  was  held,  that  a  tender 
of  the  5s.  for  warehouse-room  was  dispensed  with.     The  vendor 

(K)  Chase  y.  Westmore,  5  M.  &  S.  180  ;  Guthrie,  2  B.  N.  C.  759.. 
2>er  Oibbs,  G.  J.,  in  Mutton  v.  Bragg,  7  (m)  Grawshay  v.   Hmnfray,  4  B.   & 

Taunt.  25.  Aid.  50. 

(i)  Fer  Parke,  B.,  Scarfe  v.  Morgan,  (n)  Stevenson  v.  Blakelock,  1  M.  &  S. 

4  M.  &  W.  283.  534  ;  per  BayUy,  J.,  in  Milesy.  Gortmi, 

(h)  Pirmoek  v.  Harrison,  3  M.  &  W.  2  C.  &  M.  610. 
532.  (o)  Boardman  v.  Sill,  1  Campb.  410,  n. 

(l)  Per  Tindal,  G.  J.,  in  Hewison  v. 
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of  a  quantity  of  tin,  shipped  the  same  on  board  a  ship  to  Leghorn, 
by  the  orders  of  the  vendee ;  and  the  captain,  by  his  bill  of  lading, 
undertook  to  deliver  the  tin  to  an  individual  at  Leghorn ;  the  tin, 
being  heavy,  was  placed  at  the  bottom  of  the  hold,  with  other 
goods  over  it;  the  vendee  having  become  bankrupt,  the  vendor 
required  the  captain  to  deliver  the  tin,  but  did  not  tender  the 
freight,  or  offer  to  make  any  compensation  to  him  for  the  trouble 
of  unloading  the  vessel.  The  captain  refused,  alleging  that  he  had 
signed  a  bill  of  lading  to  deliver  the  tin  to  another  person :  and 
that  he  would  not  deliver  it  to  the  plaintiff;  it  was  held,  that  this 
was  presumptive  evidence  of  a  conversion;  for  the  captain  had 
dispensed  with  the  tender  (p),  But  a  claim  to  hold  goods  for  a 
general  balance,  which  includes  the  particular  lien,  is  no  dispensa- 
tion of  a  tender  of  the  specific  sum  due  for  -work  done  upon  those 
goods  (q).  However,  in  trover  against  a  carrier  (r),  who  had  de- 
tained goods  under  a  claim  of  lien,  it  was  held  not  necessary  for 
the  plaintiff  to  prove  an  actual  tender  of  the  carriage  money,  it 
appearing  that  he  was  ready  to  pay  it,  but  that  the  defendant  re- 
fused to  deliver  the  goods,  except  upon  payment  of  an  alleged  old 
balance,  which  the  jury  found  was  not  really  due.  See  further  as  to 
tender,  ante,  p.  186. 

A  trainer  has  a  lien  on  a  race-horse  for  the  expenses  and  skill 
bestowed  in  the  keeping  and  training  him  ;  on  the  principle,  that, 
where  a  bailee  bestows  labour  and  skill  in  the  improvement  of  the 
subject  delivered  to  him,  he  has  a  lien  for  the  charge  (s).  So  where 
S.  sent  a  mare  to  M.,  to  be  covered  by  a  stallion  belonging  to  him, 
which  was  done  accordingly ;  it  was  held,  that  M.  was  entitled  to 
a  specific  lien  on  the  mare  for  the  charge  of  covering  her  (t).  But 
the  case  of  agistment  does  not  fall  within  this  principle,  as  the 
agister  does  not  confer  any  additional  value  on  the  article,  either 
by  the  exertion  of  any  skill  of  his  own,  or  indirectly  by  means  of 
any  instrument  in  his  possession,  but  simply  takes  in  an  animal  to 
feed  it.  Hence  an  agister  of  milch  cows  has  no  hen  (u) ;  and  a 
person  to  whom  a  horse  is  delivered  to  be  stabled,  taken  care  of, 
fed  and  kept,  has  not  any  lien  for  the  charge  (x).  These  two  cases 
rest  also  on  the  ground  mentioned  ante,  p.  1318,  that  the  implied 
agreement  in  such  cases  is  inconsistent  with  the  existence  of  a  lien, 
for  the  owner  of  the  milch  cows  has  a  right  to  the  possession  of 

(p)  Thompson  v.  Trail,  6  B.  &  C.  36.  399  ;  Polglass  v.  Oliver,  2  C.  &  J.  17, 

The  captain  may,  in  such  a  case,  retain  per  BmjUy,  J.                       ,   ,  ,„     „ 

for  his  freight,  and  also  insist  upon  the  (r)  Jones  v.  Tarleton,  9  M.  &  W.  675. 

delivery  up  of  the  bills  of  lading,  or  an  {s)  Mevan  v.  WaUrs,  1  M.  &  M.  236: 

indemnity  against    them  ;    Tindall    v.  See  Sanderson  v.  Bell,  2  C.  &  M.  312. 

Taylor,  4  E.  &  B.  219.     So  if  he  had  (t)  Scarfe  v.  Morgan,  4  M.  &  "W.  270. 

assigned  this  as  a  reason,  his  refusal  (u)  Jackson  v.  Cummins,  5  M.  &  W. 

would  not  have  been  a  conversion.  342.                       „,     .,       .,   ^      „   ,, 

(q)  Scarfe  v.  Morgan,  4  M.  &  W.  270.  (oe)  Judson  v.  EtUridge,  1  Cr.  &  M, 

But  see  Ayling  v.  Williams,  5  C.  &  P.  743, 

op? 
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the  cows,  when  he  pleases,  for  the  purpose  of  milking  them  (y), 
and  the  owner  of  the  horse  at  a  livery  stable  keeper's  has  a  right  to 
the  possession  of  the  horse  for  the  purpose  of  riding'  or  driving 
him  {z).  So  in  the  case  of  training  race-horses,  although  the  labour 
and  skill  employed  by  the  trainer  in  the  improvement  of  the 
animal  are  a  good  foundation  for  a  lien,  yet,  if  by  usage  or  con- 
tract the  owner  may  send  the  horse  to  run  at  any  race  he  chooses, 
and  may  select  the  jockey,  the  lien  does  not  exist,  such  usage  or 
contract  being  inconsistent  therewith  {a). 

A  lord  of  a  manor  seized  a  beast  as  an  estray,  and  kept  it.  for 
some  time,  after  having  proclaimed  it ;  the  owner  afterwards,  and 
within  the  year,  claimed  it,  and  brought  trover,  without  having 
first  tendered  a  satisfaction  for  the  keeping  of  it ;  and  for  the 
want  of  this  it  was  held,  that  the  action  would  not  lie  (6).  The  dis- 
trainor of  goods,  which  have  been  replevied,  cannot  claim  any 
lien  upon  them  (c).  So  if  a  horse  be  distrained  in  order  to 
compel  an  appearance  in  a  htindred  court,  after  appearance,  the 
plaintiff  cannot  justify  detaining  the  horse,  until  his  keep  is  paid 
for(c?).  Where  a  person  has  a  simple  lien  on  goods,  he  cannot  sell 
and  dispose  of  them ;  but  if  he  has  a  special  property  in  those 
goods  in  trust  for  another,  subject  to  a  claim  of  his  own,  in  such 
case  the  party  may  sell  in  order  to  repay  himself  (e).  A  party 
cannot  acquire  a  lien  by  his  wrongful  act(/).  .  If  the  defendant  is 
to  be  considered  as  a  mere  wrong-doer,  it  is  not  necessary  for  the 
plaintiff  to  tender  him  an  indemnification  for  expenses,  which  have 
been  incurred  by  him  in  order  to  obtain  a  wrongful  possession  (g). 
So  no  formal  tender  is  necessary,  where  the  defendant  is  not  in 
a  situation  to  deliver  up  the  goods  (/i).  It  seems  that  the  same 
rule  holds  where  the  defendant  has  incurred  an  expense  in  respect 
of  the  plaintiff's  goods,  without  an  authority  from  the  plaintiff  (i). 
This  case,  however;  was  denied  to  be  law  by  Lord  Mansfield, 
C.  .7.  (k).  Where  possession  has  been  obtained  by  a  misrepresenta- 
tion on  the  part  of  the  defendant,  he  cannot  set  up  a  lien,  to  which 
he  might  otherwise  have  been  entitled  (T), 

Property  held  by  a  party  in  right  of  a  lien  •  cannot  be  taken  in 
execution ;  for  a  lien  is  a  personal  right,  and  continues  only  so  long 
as  the  possessor  holds  the  goods ;  and  the  sheriff  cannot  sell  an 
interest  of  this  description,  which  is  a  mere  personal  interest  in 
the  goods  (m). 

(y)  JacJcsony.OumminSjSM.k'W.UZ.         (/)  Griffiths  v.   Myde,   Dorset  Sum. 

(z)  Per  Parke,  in.  Scarfs  v.  Morgan,  Ass.  1809,  Lawrence,  J. 
4  M.  &  W.  270.  [g)  Zempriere  v.  PasUy,  2  T.  E.  485. 

(a)  Forth  v.  Simpson,  13  Q.  B.  680.  \h)  Jones  v.  Cliff,  1  Cr.  &  M.  640. 

(b)  2  EoU.  Abr.  92,  (M.)  pi.  3.  "(i)  Stone  v.  Ungwood,  1  Sti'.  651. 

(c)  .Bradyll  v.  Ball,  1  Bra.  C.  C.  427.  (h)  4  Burr.  2218. 

(d)  Lenton  v.  CooTc,  BuU.  N.  P.  46.  (I)  Madden  v.  Kempst&r,  1  Campb.  12. 

(e)  Per  Holroyd,  J.,  Cazenove  v.  Pre-  (m)  Legq  v.  Evans,  6  M.  &  W.  36. 
tost,  5  B.  &  Aid.  78. 
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Statute  of  Limitations.— The  defendant  may  plead  the  Statute 
of  Limitations  (21  Jac.  I.  c.  16),  viz.  that  the  alleged  cause  of  action 
did  not  accrue  within  six  years  before  suit.  The  statute  is  a  bar 
to  an  action  commenced  more  than  six  years  after  the  conversion, 
although  the  plaintiff  did  not  know  of  the  conversion  until  within 
that  period,  the  defendant  not  having  practised  any  fraud  to  prevent 
the  plaintiff  from  obtaining  that  knowledge  at  an  earlier  period  (n). 
Where  an  executor,  several  years  before,  had  left  some  goods  in 
the  house,  by  the  consent  of  the  heir,  who  used  them  afterwards, 
and,  within  six  years  of  the  action  brought,  the  executor  demanded 
the  goods,  and  the  heir  refused  to  deliver  them,  whereupon  trover 
was  brought  and  the  Statute  of  Limitations  pleaded  ;  it  was  held, 
that  the  user  before  the  demand  was  neither  a  conversion,  nor  any 
evidence  of  it :  for  it  was  with  the  consent  of  the  executor  until 
tha.t  time :  and  the  demand  being  within  six  years,  the  refusal, 
which  ensued  it,  and  which  was  the  only  evidence  of  a  conversion 
in  the  case,  was  within  the  six  years ;  and  if  a  trover  be  before  the 
six  years,  and  a  conversion  after,  the  statute  cannot  be  pleaded  (o). 
In  1825,  wine  was  deposited  by  an  agent  of  the  plaintiff,  in  the 
defendant's  cellar,  by  her  leave.  At  or  about  the  end  of  the  year 
1826,  the  wine  becoming  injured  by  remaining  in  the  wood,  the 
defendant  bottled  part  of  it.  Afterwards,  but  when  it  did  not 
appear,  she  consumed  part  of  it.  In  November  1827,  the  plaintiff 
demanded  it,  referring  in  his  letter  to  a  previous  demand  of  the 
wine  made  in  the  preceding  March,  and  offering  to  indemnify  the 
defendant  against  the  claim  of  any  other  person.  The  application 
was  not  noticed.  A  subsequent  demand  and  refusal  were  proved. 
The  action  was  commenced  in  October,  1 833.  It  was  held,  that 
on  this  evidence  the  jury  were  not  bound  to  infer  a  demand  and 
refusal  more  than  six  years  before  action,  or  that  the  bottling  the 
wine  was  a  conversion  ;  and  semUe,  that  if  a  bailee  of  wine  converts 
part  of  it  without  the  owner's  knowledge,  he  cannot  set  up  the 
conversion  of  part  as  a  conversion  of  the  whole  to  support  a  plea 
of  the  Statute  of  Limitations  (p). 

Bankruptcy. — The  bankruptcy  of  the  defendant,  after  the  cause 
of  action  accrued,  cannot  be  pleaded,  because  the  damages  in 
trover  are  uncertain  {q). 

New  Assignment. — In  trover  for  400  bales  and  400  bags  of 
cotton,  the  defendant  pleaded,  as  to  304  bales,  parcel,  &c.,  a  right 
of  stoppage  m  transitu.  The  plaintiffs  newly  assigned,  that  they 
sued  for  the  conversion  of  bales  of  cotton,  "  different  to  and  other 
than  the  bales  in  the  plea  mentioned,"  and,  also  for  the  conversion 

(»)  Gr(mger  v.  Oeorge,  5  B.  &  C.  149.       dick,  1  Taunt.  677.  „.,„,„, 

(o)  WortUy  Mmtague  v.  Lord  Sand-  ip)  PMlpott  v.  Kelley,  S  A.  &,E.  106. 

■wich,  7  Mod.  99.     See  Topham  y.  Brad-  {q)  Parker  v.  Norton,  6  1.  K.  695. 
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of  the  last-mentioned  bales  of  cotton  "  on  other  and  different  occa- 
sions and  times,  and  for  other  and  different  pui"poses,  than  in  the 
plea  mentioned."  It  was  contended  at  the  trial,,  that  the  plaintiff 
was  bound,  under  the  new  assignment,  to  prove  a  conversion  of 
cotton  other  than  that  mentioned  in  the  plea ;  but  it  was  held,  that 
the  new  assignment  might  be  considered  as  alleging  a  different 
conversion  of  the  same  cotton  bales,  as  well  as  a  conversion  of 
cotton  altogether  different  (r). 


IV.  Evidence. 


In  order  to  maintain  this  action,  the  plaintiff  must  prove : — 
1.  Property  and  right  of  possession  in  himself  in  the  goods  in 
question.  2.  The  nature  and  value  of  the  goods.  3.  A  conver- 
sion. In  general  this  is  the  only  proof  requisite ;  for  it  is  not 
necessary  to  prove  the  manner  in  which  the  goods  came  to  the 
hands  of  the  defendant  (s). 

In  trover  for  a  debenture,  the  plaintiff  must  formerly  have  proved 
the-  number  of  the  debenture  as  laid  in  the  declaration,  and  the 
exact  sum  to  a  farthing,  or  he  would  have  been  nonsuited  (f) ;  but 
he  need  not  have  set  out  the  number  (any  more  than  the  date  of  a 
bond,  for  which  trover  is  brought) ;  for  the  plaintiff,  not  being  pos- 
sessed of  the  debenture,  might  not  have  known  the  number,  and 
if  he  should  have  made  a  mistake  iu  setting  out  the  number,  he 
would  have  failed  in  the  action  (u) ;  but  such  a  mistake  would  now 
be  amendable.  In  trover  for  a  bond,  the  plaintiff  will  be  permitted 
to  give  parol  evidence  of  the  contents,  although  he  has  not  given 
the  defendant  notice  to  produce  the  instrument  itself  (a;) ;  and 
although  the  defendant  offers  to  produce  the  instrument,  the 
plaintiff  is  not  bound  to  put  it  in  {y).  So  in  trover  for  the  certi- 
ficate of  a  ship's  registry,  the  certificate  may  be  proved  to  have 
been  granted  to  the  plaintiff  by  the  production  of  the  registry, 
from  which  it  was  copied,  though  notice  has  not  been  given  to 
the  defendant  to  produce  the  certificate  itself  {z).  "Where  a 
written  instrument  is  to  be  used  as  a  medium  of  proof,  by  which 
a  claim  to  a  deinand  arising  out  of  the  instrument  is  to  be  sup- 
ported, there  I  admit  the  instrument  itself  must  be  produced,  or 
notice  to  produce  it  must  have  been  given  to  the  defendant,  before 
any  evidence  of  its  contents  can  be  received ;  but  this  being,  an 
action  of  trover  for  the  certificate  of  registry  itself,  I  can  see  no 
sound  reason  why  evidence  should  not  be  admitted  of  the  existence 
of  the  certificate,  in  the  same  manner  as  evidence  of  a  picture,  or 
other  specific  thing,  is  constantly  admitted,  where  it  is  sought  to  be 

(r)  Brancker  v.  Molyiuux,  1  M.  &  G.  (x)  How  V.  Hall,  li  East,  274 ;  Jollmj 

'•'■''•   _  ,  V.  Taylor,  1  Campb.  144,  ace. 

■')  Bull.  IT.  P.  33.  {y)  Whitehead  v.  Scott,  1  M.  &  Bob.  2. 

(t)  Per  Holt,  C.  J.,  Bull.  K.  P.  37.  (s)  Buoher  v.  Jarratt,  3  B.  &  P.  143. 

(m)  Wilson  V.  Chambers,  Cm.  Car.  262. 
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recovered  in  the  same  form  of  action."  Per  Roolce,  3.,  S.  G.  In 
these  cases  the  nature  of  the  action  is  sufficient  notice  to  the  de- 
fendant of  the  subject  of  inquiry. 

In  trover  for  a  ship,  the  mere  fact  of  possession  as  owner  is 
sufficient  primd  facie  evidence  of  ownership,  without  the  aid  of 
any  documentary  proof  of  title,  as  the  bill  of  sale  or  ship's  regis- 
ter, until  such  further  evidence  is  rendered  necessary  in  consequence 
of  the  adduction  of  some  contrary  proof  on  the  other  side  (a). 
But  in  actions  against  shipowners  for  stores,  repairs,  wages,  &c., 
entries  in  the  custom-house  books  of  the  port  of  London,  and  of 
the  outport  to  which  a  ship  belongs,  stating  that  she  was  trans- 
feiTed  to  A.  by  B.,  the  original  owner, were  held  not  sufficient  evi- 
dence to  prove  that  A.  was  liable  as  registered  owner,  there  not 
being  any  proof  to  connect  A.  with  the  entries  (b).  The  register 
was  also  no  evidence  of  ownership,  without  proof  of  identity  (c). 
So  the  production  of  the  register  was  not  sufficient  without  show- 
ing that  the  defendant  had  assented  to  the  sale,  &c.,  and  adopted 
the  character  of  owner  (d).  But  now,  by  the  Merchant  Shipping 
Act,  1854,  sect.  107  (see  ante,  p.  1180),  the  register  is  primd  facie 
proof  of  all  matters  contained  therein. 

To  determine  what  evidence  will  be  sufficient  to  prove  a  con- 
version in  the  defendant,  it  must  be  known  in  what  manner  the 
goods  came  to  his  hands  (e) ;  for  if  they  came  to  his  hands  by 
delivery,  finding,  or  bailment,  an  actual  demand  and  refusal  ought 
to  be  proved ;  but  proof  of  a  tortious  taking  will  supersede  the 
necessity  of  proving  a  demand  and  refusal ;  for  where  the  taking 
is  unlawful,  it  is  of  itself  a  conversion.  So,  likewise,  if  an  actual 
conversion  be  proved,  it  is  not  necessaiy  to  prove  a  demand  and 
refusal  (/).  A  mere  non-delivery  of  goods,  which  have  been 
placed  in  the  defendant's  hands  for  a  specific  purpose,  will  not 
amount  to  a  tortious  conversion.  Hence,  where  goods  have  been 
delivered  to  a  manufacturer,  in  order  that  he  may  do  something  to 
the  goods  in  the  course  of  his  busiaess,  and  then  return  them ;  if 
the  manufacturer,  upon  being  applied  to  for  the  goods,  merely 
makes  excuses  for  not  having  returned  them,  and  does  not  abso- 
lutely refuse  to  deliver  them,  trover  cannot  be  maintained :  the 
proper  remedy  is  an  action  of  assumpsit  for  non-performance  of  the 
contract  (g).  Where  plaintiffs  sold  goods  to  T.,  who  paid  for  them, 
and  was  to  take  them  away,  but  defendant  becoming  possessed  of 
the  place  in  which  the  goods  were  deposited,  plaintiffs'  attorney, 
accompanied  by  T.,  demanded  them  of  defendant,  telHng  him  that 
they  belonged  to  plaintiffs,  and  that  they  had  sold  them  to  T. ;  to 
which  defendant  answered  that  he  would  not  deliver  them  to  any 

(a)  Robertsm  v.  Prench,  4  East,  130.  Strother  v.  WiUan,  i  Campb.  24,  ace. 
See  Siitton  v.  £^u:!c,  2  Taunt.  302.  (e)  Per  Our.,  in  Sruen  v.  Hoe,  1  Sid. 

(J)  Fraser  v.  Hopkins,  2  Campb.  170.  264. 

(c)  Myers  v.  Willis,  17  C.  B.  77.  (/)  Forsdzck  v.  Oolhiis,  1  Sta.  173. 

{d)  Smith  V.  Fiige,  3  Campb.  466  ;  (g)  Severin  v.  Keppell,  4  Esp.  157. 
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person  whatsoever ;  and  afterwards  plaintiff  repaid  the  money  to 
T.,  and  brought  trover  against  defendant :  it  was  held,  that  this 
demand  and  refusal  were  sufficient  evidence  of  a  conversion  to  sup- 
port the  action,  and  that  a  new  demand  by  the  plaintiffs,  after  they 
had  repaid  the  money  to  T.,  was  not  necessary  (A).  Where  A. 
having  purchased  a  stolen  horse  (not  in  market  overt),  sent  it  for 
sale  to  a  repository  kept  by  B.,  and  the  owner  of  the  horse  finding 
it  there,  demanded  it  of  B.  in  the  presence  of  A.,  when  B.  refused 
to  deliver  it  up ;  this  was  held  evidence  of  a  joint  conversion  (i). 
A  bailee  can  never  be  in  a  better  situation  than  the  bailor.  If  the 
bailor  has  no  title,  the  bailee  can  have  none  (/<;).  Hence,  where  the 
captain  of  a  ship,  who  had  taken  goods  on  freight  and  claimed  to 
have  a  lien  upon  them,  delivered  them  to  a  bailee ;  and  the  real 
owner  demanded  them  of  the  bailee,  who  refused  to  deliver  them 
without  the  directijons  of  the  bailor :  it  was  held  that,  the  bailor 
not  having  any  lien,  the  refusal  by  the  bailee  was  sufficient  evi- 
dence of  a  conversion  (Q.  Goods  consigned  to  A.,  upon  their 
arrival,  are  landed  on  the  defendant's  wharf;  the  plaintiff,  in  an 
action  of  trover,  may  prove  his  title  by  parol,  although  the  bill  of 
lading,  which  lias  been  indorsed  to  him,  cannot  be  received  in  evi- 
dence for  want  of  a  stamp  (m).  A  trader;  on  the  eve  of  bank- 
ruptcy, made  a  collusive  sale  of  his  goods  to  A. :  it  was  held,  that 
the  assignees  could  not  maintain  trover  for  the  goods  against  A., 
without  proving  a  demand  and  refusal  {n).  But  the  sale  of  a  ship, 
which  was  afterwards  lost  at  sea,  made  by  the  defendant,  who 
claimed  under  a  defective  conveyance  from  a  trader  before  his 
bankruptcy,  has  been  held  to  be  a  sufficient  conversion  to  enable 
the  assignees  to  maintain  trover,  without  proving  a  demand  and 
refusal  (o). 

A  demand  and  refusal  is  only  evidence  to  induce  a  jury  to  pre- 
sume a  conversion ;  and,  therefore,  if  the  jury  find  a  special  verdict, 
that  there  was  a  demand  arid  refusal,  the  court  cannot  adjudge  it 
to  be  a  conversion  (p).  A  demand  and  refusal  is  not  evidence  of 
a  conversion,  where  it  is  apparent  that  the  defendant  has  not  been 
guilty  of  a  conversion :  as  in  the  case  of  the  defendant  having  cut 
down  the  trees  of  the  plaintiff,  and  left  them  lying  in  the  plaintiff's 
gi'ound ;  for  in  such  case  it  is  clear  that  there  has  not  been  any 
conversion,  if  they  continue  there  (q).  So  the  return  of  goods  of  a 
third  party,  which  have  been  seized  under  a  distress,  but  remained 
unsold,  to  the  premises  whence  they  were  taken,  is  not  a  conversion, 
for  the  bailiff  is  not  bound  to  restore  the  goods  to  the  right 
owner  (r).    But  the  jury  may  infer  a  refusal,  and  therefore  a  con- 

{h)  Pattison  v.  SoUnsan,  5  M.  &  S.      310. 

105.  (m)  Davis  v.  Reynolds,  1  Sta.  116. 

(i)  Lm  V.  BoAjm,  18  C.  B.  599.  (w)  Niv^m  v.  Jenkins,  2  H.  Bl.  135. 

(k)  See  an  exception  to  this  rule,  case  (o)  Bloxam'y.  ffubbard,  5  East,  407. 

of  the  Exeter  carrier,  ante,  p.  1312,  n.  (p)  Per  Coke,  C.  J.,  10  Eep.  56,  b. 

(I)  Wilson  r.  Anderton,  1  B.  &  Ad.  {q)  Per  Cur.,  2  Mod.  246. 

460.     See  Catterall  v.  Kenyon,  3  Q.  B.  (r)  Evans  v.  Wright,  27  L.  J.,  Ex.  60. 
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version  from  continued  silence  (s).  So,  if  the  defendant  refuse  to 
give  up  deeds,  except  on  a  condition  which  he  has  no  right  to  im- 
pose, that  is  tantamount  to  an  absolute  refusal  {f).  If  A.,  into 
whose  possession  goods  happen  to  come,  being  ignorant  that  B.  is 
the  real  owner,  refuses  to  deliver  them  to  B.,  until  he  proves  that 
he  is  the  real  owner ;  such  qualified  refusal  is  not  evidence  of  a 
conversion  (u).  But  where  the  defendant,  a  wharfinger,  on  being 
shown  the  delivery  warrant,  refused  to  deliver  up  to  the  plaintiff 
wine  that  bad  been  purchased  by  him,  on  the  ground  that  an  at- 
tachment from  the  Lord  Mayor's  court  had  been  served  upon  him 
upon  the  goods  of  the  former  owner,  and  he  asked  for  time  to  make 
enquiries,  it  was  held  that  there  was  ^idence  of  a  conversion ;  but 
it  was  for  the  jury  to  consider  whether  the  defendant  had  a  bond 
fide  doubt  as  to  the  plaintiff's  title,  and  whether  a  reasonable  time 
had  elapsed  for  clearing  up  that  doubt  before  action  brought  (v). 

In  order  to  make  a  demand  and  refusal  sufficient  evidence  of  a 
conversion,  the  party,  when  he  refuses,  must  have  it  in  his  power 
to  deliver  up  or  to  detain  the  article  demanded.  Hence,  where  in 
trover  for  a  deed,  the  evidence  was,  that  when  the  deed  was  de- 
manded from  the  defendant,  he  said  he  would  not  deliver  it  up, 
but  that  it  was  in  the  hands  of  his  attorney,  who  had  a  lien  upon, 
it;  this  was  held  insufficient  (x).  Where  a  watch,  the  subject- 
matter  of  the  action,  had  been  given  by  the  defendant  to  a  third 
person,  but  had  been  subsequently  handed  back  to  the  defendant 
for  the  purpose  of  being  pawned,  and,  nine  months  afterwards,  upon 
demand  being  made  upon  the  defendant,  she  said,  "  I  shall  not 
talk  to  you  any  more,  but  shall  see  my  solicitor ;"  it  was  held,  that 
this  was  sufficient  evidence  of  a  conversion,  and  of  the  watch  being 
in  her  possession  at  the  time  of  the  demand  {y).  So  where,  in 
trover  for  a  bill  of  exchange,  it  was  proved  that  the  defendant  had 
said  "he  could  not  give  it  up,  because  it  had  been  burnt,"  and 
the  defendant  was  not  called,  and  the  jury  found  a  verdict  for  the 
plaintiff;  it  was  held,  that  the  verdict  was  justified  by  the  evi- 
dence {z). 

In  trover  against  a  carrier,  a  refusal  to  deliver  is  not  evidence  of 
a  conversion,  if  it  appears  clearly  that  the  goods  have  been  lost 
through  negligence ;  but  if  that  does  not  appear,  or  if  the  carrier 
had  the  goods  in  his  custody  when  he  refused  to  deliver  them,  it  is 
good  evidence  of  a  conversion  (a).     "  If  a  carrier  says  he  has  the 

(s)  Per  Park,  J.,  Anthony  \.  Hmmj,      22  (in  en'oiO- 
8  Bingli.  193  ;  Watkins  v.  Woolley,  Gow,  (x)  Smith  v.  Young,}  Campb  439. 

gg     °  [y)  Richmond  v.  Nicholson,  8  Soott, 


(t)  Davics  V.  Vemon,  6  Q.  B.  443.  134.                                            „-  t     t 

\u)  Green  V.  Dunn,  3  Campb.  215,  n.;  (z)  M'Kewen  v.   Ootehmg,   2/   L.  J., 

tUmon  V.'  Dawes,  1  Esp.  83  ;   Yaughan  Ex.  41.           „  „    „,-     „           r  i 

Watt,  6  M.  &  W.  497.     See  ante,  p.  (a)  Anon.,  Salk.  655  ;  Ross-r.Jokmon, 

gg     '  5  Burr.  2825 ;  Dewell  v.  Moxon,  1  Taimt. 

(v)  Pillott  V.  WilHnson,  34  L.  J.,  Ex.  391.     See  ante,  p.  364. 
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goods  in  his  warehouse  and  refuses  to  deliver  them,  that  will  be 
evidence  of  a  conversion,  and  trover  may  be  maintained,  but  not 
for  a  bare  non-delivery,  without  any  siich  refusal."  Per  Lord 
Mlenborough,  C.  J.  (6).  But  he  may  give  in  evidence  the  detain- 
ing of  the  goods  for  his  hire  (c).  So  he  may  give  in  evidence,  that 
the  goods  were  stolen ;  for  then  he  is  not  guilty  of  a  conversion, 
though  he  will  be  liable  in  an  action  on  the  case  to  make  compen- 
sation for  the  loss  of  the  goods  (d).  If  A.  sends  goods  by  B.,  a 
common  carrier,  to  be  delivered  to  C.,  proof  that  B.  asserted  he  had 
delivered  the  goods  to  C,  whereas  in  truth  C.  had  never  received 
them,  is  not  sufficient  evidence  of  a  conversion  to  support  trover 
against  B.  (e). 

In  trover  for  a  horse  in  an  innkeeper's  possession,  a  refusal  is  not 
a  conversion,  or  evidence  of  a  conversion,  unless  the  plaintiff  tender 
a  sum  sufficient  for  the  keep  of  the  horse,  and  the  jury  is  to  judge 
of  the  sufficiency  of  the  tender  (/).  In  Johnson  v.  Hill,  3  Sta. 
172,  where  A.,  under  the  colour  of  a  legal  proceeding,  having  wrong- 
fully seized  the  horse  of  B.,  took  it  to  an  inn,  where  it  was  kept  for 
several  days.  The  landlord  refused  to  deliver  up  the  horse  to  B., 
upon  a  demand  made  soon  after  the  delivery  to  him ;  but  a,  few 
■days  afterwardfs  offered  to  give  up  the  horse  to  B.  on  being  paid 
ten  shillings  for  the  keep.  The  chief  justice  was  of  opinion,  that 
if  the  landlord  knew,  at  the  time  the, horse  was  delivered  into  his 
custody,  that  A.  was  not  the  owner  of  the  property,  but  a  mere 
wrong-doer,  he  made  himself  a  party  to  the  wrongful  act  of  A, 
and  cotild  not  insist  on  any  recompense  for  keeping  the  horse ;  and 
this  being  left  to  the  jury,  they  found  for  B.,  the  plaintiff.  But  if 
A.  put  a  horse  to  pasture  with  B.,  and  afterwards  sell  him  to  G, 
who  brings  trover  against  B.,  B.  cannot  detain  the  horse  against 
C,  the  purchaser,  until  he  be  paid,  but  must  have  recourse  to  his 
action  against  A.  (g).  Where  bills  of  exchange  were  delivered  by 
a  trader,  in  contemplation  of  bankruptcy,  to  a  creditor,  with  a  view 
of  giving  him  a  preference,  and  the  amount  due  on  the  biUs  was 
received  by  him  after  the  bankruptcy ;  it  was  held,  that  the  receipt 
of  the  money  did  not  amount  to  a  conversion,  and  consequently 
that  it  was  necessary  to  prove  a  demand  of  the  bills  and  a  re- 
fusal (7i). 

In  trover  against  several  defendants,  all  cannot  be  found  guilty 
on  the  same  count,  without  proof  of  a  joint  conversion  by  all  (i). 
Possession  ought  to  be  proved  in  the  defendant  himself,  for 
deliveiy  to  a  servant  is  not  sufficient,  if  the  goods  do  not  come  to 

(b)  Smerin  v.  Keppel,  i  Esp.  157.  (e)  Attersol  v.  Briant,  1  Campt.  409. 

(c)  Shirmery.  ?7psAaw, Ld.  Kaym.  752.  (/)  Anon.,  2  Show.  161.    ■ 

See  ante,  p.  1312.  {g)  Chapman  v.  Allen,  Cro.  Car.  271. 

(d)  George  v.  Wyburn,  1  Eoll.  Atir.  6,  (A)  Jones  v.  Fort,  9  B.  &  C.  764. 
(L.)  pi.  4.  (i)  Nicoll  V.  QUnnie,  1  M.  &  S.  588. 
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the  hands  of  the  defendant ;  unless  the  servant  be  employed  by 
his  master  to  receive  goods  for  him,  and  the  goods  are  delivered  in 
the  way  of  his  trade  (/c) ;  as  if  a  pawn  be  delivered  to  a  pawn- 
broker's servant  (l).  In  trover  against  defendant  for  not  delivering 
some  wine  deposited  with  her  as  a  secmity  for  an  advance  of 
money ;  it  was  held,  that  it  was  not  sufficient  evidence  of  a  con- 
version, to  show,  that  her  son,  who  acted  as  her  general  agent, 
refused  to  give  it  up  ;  and  that  it  was  necessary  to  prove  that  such 
agent  acted  under  a  special  direction,  in  order  to  make  the 
defendant  liable  as  a  wrong-doer  (m). 

Of  Staying  tlie  Pro^edings. 

Formerly,  if  the  defendant  was  desirous  of  staying  the  pro- 
ceedings against  him,  by  bringing  the  subject-matter  of  the  action 
into  court,  and  undertaking  to'  pay  the  costs  incurred,  the  court 
refused  to  listen  to  the  application  (ii) ;  unless  the  action  was 
brought  for  money  (o).  But  of  late  years  it  has  been  usual  to 
grant  applications  of  this  kind,  when  a  proper  case  has  been 
brought  before  the  court  (p).  But  not  where  it  appears  that  the 
goods  are  altered,  and  of  less  value  than  they  were  when  taken  (g). 
Where  the  goods  are  ponderous,  the  court  will  grant  a  rule  to  show 
cause,  why,  on  the  delivery  of  the  goods  to  the  plaintiff,  and  on 
payment  of  costs,  the  proceedings  should  not  be  stayed  (■)'). 


v.  Verdict — Damages. 


Verdict. — The  verdict  in  trover  is  divisible,  and  should  be 
entered  for  the  defendant,  and  not  in  reduction  of  the  plaintiff's 
damages  only,  as  to  any  articles  that  are  distinguishable  and 
severable,  according  to  the  description  of  them  in  the  declaration, 
and  the  evidence  given  at  the  trial  (s). 

Damages. — In  trover  for  a  bill  of  exchange,  the  damages  are  to 
be  calculated  according  to  the  amount  of  the  principal  and  interest 
due  upon  the  bill  at  the  time  of  the  conversion  (f).  In  trover  for 
an  unstamped  guarantee  mutilated  by.the  defendant,  the  plamtiff 
is  entitled  to  such  damages  as  he  might  have  recovered  m  an 

Ck)  Bull  N  P  4i  goods. 

(I)  JmiM^.'s'art,  Salk.  441.  (?)  -S"?/^".   v-  /°>%  ,^^V^^^'    ^S* ! 

(m)  Potlimur  v.  Dawson,  Holt,  383.  FisMry.  Pnnce,  3  Burr.  1363. 

(n)  Olivant  v.  Peri^ieau,  2  Str.  1191.  (»")  Cooke    v.   ^olgaie,    Barnes,   281  ; 

(0)  Anon.,  atr.  U2.  ^""^^Z' ^''^^'' ^^^j^^' f^'i     v 

(p)  Emrard  r.  lathMmj,  Bull.  N.  P.  (s)  Premhey  y.  Wells,  26  L.  J.,  Ex. 

49  ;  per  Lord  Kenyan,  C.J.,7  T.  R.  64 ;      228.  ,  r.       i,   j-- 

Pickmngv.  Tntste,  where  this  doctrine  if)  Mercer  v.  Jones,  3  Camph.  4/7. 

was    extended   to   trespass   for   taking 
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action  on  the  guarantee  (u).  But  the  case  of  Mercer  v.  Jories  was 
doubted  by  Abbott,  C.  J.  (rr) ;  and  it  was  held,  that  in  the  case  of 
goods,  at  all  events,  the  jury  were  not  limited  to  the  value  of  the 
article  at  the  time  of  the  conversion,  but  might  find  its  value  at  a 
subsequent  time  at  their  discretion  (y).  In  an  action  by  mortgagor 
in  possession'  of  goods  against  his  mortgagee  the  measure  of 
damage  is  the  value  of  his  interest  (z) ;  but  in  an  action  against  a 
stranger  he  is  entitled  to  receive  their  full  value  (a). 

Where,  after  an  act  of  bankruptcy,  a  sheriff  seizes  and  sells 
goods,  in  trover  by  the  assignees,  the  jury  may  deduct  in  their 
estimate  of  damages,  the  expenses  of  the '  sale,  for  the  plaintiffs 
themselves  would  have  been  obliged  to  sell  (6).  "Where  the  owner 
of  adjoining  land  Tiad  worked  coal-mines  within  the  land  of  the 
plaintiff ;  it  was  held,  that,  the  plaintiff  being  entitled  to  the  coals 
as  chattels,  the  proper  estimate  of  damages  was  the  value  of  the 
coals  when  gotten,  without  deducting  the  expense  of  getting 
them  (c).  But  if  the  defendant  has  subsequently  removed  the 
coal,  and  brought  it  to  the  pit's  mouth,  the  plaintiff  is  not  entitled 
to  the  increased  value  thus  given  to  it;  in  other  words,  the  plaintiff 
is  entitled  to  recover  the  value  of  the  coal  at  the  pit's  mouth, 
deducting  the  expense  incurred  by  the  defendant  in  removing  it 
(which  the  plaintiff  must  himself  have  incurred),  but  not  of  getting 
it,  which  was  the  defendant's  wrongful  act  (d).  If,  however,  the 
defendant  had  acted  under  a  fair  and  honest  belief  of  right,  as  in 
the  case  of  a  disputed  title,  it  is  different;  and  the  rule  of  damages 
in  that  case  is  the  fair  value  of  the  coals  as  if  the  coal-field  had 
been  purchased  from  the  plaintiff  (e).  If  the  goods,  while  in  the 
hands  of  the  defendant,  have  been  seized  for  rent,  which  the 
plaintiff  is  liable  to  pay,  and  which  the  defendant  has  paid  to 
obtain  the  release  of  the  goods,  the  defendant  is  entitled  to  deduct 
the  amount  so  paid  from  the  verdict  found  for  the  plaintiff  (/). 
Defendant,  a  sheriff,  who  held  goods  taken  in  execution,  delivered 
them  to  the  plaintiffs,  assignees  of  a  bankrupt,  after  an  action  of 
trover  had  been  commenced  by  them  :  the  plaintiffs  accepted  the 
goods  without  condition  :  it  was  held,  that  they  could  not  recover 
in  the  action  more  than  nominal  damages;  at  all  events,  not 
without  alleging  special  matter  in  the  declaration  (g). 

By  3  &  4  Will.  IV.  c.  42,  s.  29,  in  all  actions  of  trover,  the  jury, 
on  the  trial  of  any  issue,  or  on  any  inquisition  of  damages,  may,  if 

(tt)  M'Leod  V.  M'Ghie,  2  M.  &  G.  326.  (i)  OlcM-Jce  v.  Nicholson,  1  C.  M.  &  B. 

(x)  Greening  v.  Wilkinson,  1  C.  &  P.  724. 
625.  (c)  Martin  v.  Porter,  5  M.  &  W.  351. 

(y)  WhiteAouse  v.  Atkinson,  3  C.  &  P.  {d}  Morgan  v.  Powell,  3  Q.  B.  278. 

344,  ace.     See  Edmondson  v.  Wattall,  17  (e)  Wood  v.  Morewood,  3  Q.  B.  441 ; 

.B.  (N.  S.)  280.  per  Pa/rke,  B.,  in  Wild  v.  Holt,  9  M.  & 

(z)  Brierly  y.  Kendall,  17  Q.  B.  937.  W.  672.     See  anU,  p.  1274. 

{fl)  Turner  v.  Hardcastle,  31  L.  J.,  C.  (/)  PUvin  v.  Marshall,  10  Bingh,  24. 

P.  193.  (?)  Moon  V.  Raphael,  2  B.  N.  0.  310. 
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they  shall  think  fit,  give  damages  in  the  nature  of  interest  over  and 
above  the  value  of  the  goods  at  the  time  of  the  conversion. 

Judgment. — The  judgment  in  this  action  is  for  the  recovery  of 
damages  only  {h),  and  in  this  respect  it  differs  from  the  judgment 
in  the  analogous  action  of  detinue,  which  is  for  the  recovery  of  the 
goods  in  question,  or  the  value  thereof,  if  the  plaintiff  cannot  have 
the  goods  (i). 

Although  if  the  plaintiff  in  an  action  of  trover  has  obtained 
satisfaction,  he  cannot  afterwards  bring  trover  in  respect  of  the 
same  chattel  against  a  party  to  whom  the  defendant  has  trans- 
ferred it ;  yet  if  he  has  not  obtained  satisfaction  he  may  do  so  (/c). 

(h)  Knight  v.  Bourne,  Cro.  Eliz.  116.  (h)  Marston  v.  Phillips,  9  L.  J.  (N  .S.) 

(i)  See  aiite,  tit.  "Detinue"  III.  289. 
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CHAPTEE  XL. 
USE  AND   OCCUPATION  (a). 

FoEMERLY  an  action  of  assumpsit  (6)  for  rent  arrear  upon  a  parol 
lease  for  years  could  not  liave  been  maintained,  either  pending  (c), 
or  after  the  expiration  of  the  term  (d),  because  it  was  considered 
as  a  real  contract :  the  only  remedies  were  by  distress  or  action  of 
debt  (e).  But  on  a  mere  promise  to  pay  a  sum  of  money  (/),  or  so 
much  as  the  plaintiff  deserved  to  have  (g),  in  consideration  of  the 
plaintiff's  permitting  the  defendant  to  occupy  lands,  &c.,  an  action 
of  assumpsit  might  have  been  maintained  by  the  common  law.  In 
this  case  the  objection  as  to  the  contract  being  real,  was  removed 
by  considering  the  permission  to  occupy  as  not  amounting  to  a 
lease,  and  the  mere  promise  to  pay  a  sum  of  money  in  consideration 
of  such  permission,  as  not  amounting  to  a  reservation  of  rent. 

The  action  for  use  and  occupation  is  one  of  contract,  and  is 
founded  on  the  relationship  of  landlord  and  tenant ;  it,  therefore, 
requires  evidence  of  an  occupation  by  the  permission  of,  and  under 
a  contract  with,  the  plcmvtiff.  The  mere  assent  of  the  plaintiff  to 
a  letting  by  a  third  person  is  not  sufficient (^).  "If  the  court 
knew  nothing  in  such  an  action,  except  that  the  plaintiff  has  the 
title  to  the  land,  and  that  the  defendant  has  enjoyed  the  land,  as 
the  law  presumes  that  a  man  is  to  pay  for  his  enjoyment  of  the 
land,  to  the  party  who  is  entitled  to  it,  the  court,  under  such  cir- 
cumstances, will  support  the  action  for  use  and  occupation.  But  if 
the  taking  possession  was  by  a  trespasser,  a  trespass  cannot  be 
turned  into  a  contract,  upon  the  doctrine  as  to  waiving  a  tort  and 
suing  on  the  ground  of  an  implied  contract.  So,  if  the  party  sued 
is  in  possession,  having  come  in  and  claiming  to  be  in  under 
another  person,  there  can  be  no  action  for  use  and  occupation,  for 
you  cannot  turn  a  contract  with  one  person  into  a  contract  with 

;    (a)  See  ante,  p.  545.  (/)  Dartnal  v.  Morgan,  Cro.  Jae.  ^8 ; 

(b)  Brett  v.  Sead,  Sir  W.  Jones,  329  ;  Chapman  v.  Southiiricke,  I  Lev.  204 ; 
Cro.  Car.  343.  Johnson  v.  May,  3  Lev.  150. 

(c)  1  Roll.  Atr.  7,  (0.)  pi.  1.  (g)  Bow  v.  Norton,  1  Lev.  179  ;  Mason 

(d)  Ibid.,  pi.  2.     See  also   Green  v.  v.  WellaM,  Skin.  238,  242. 
ffarnngton,  Hob.  284  ;  Hutt.  34,  S.  C.  (h)  Chmchward  v.  Ford,  26  L.  J.,  Ex. 

(e)  Tlie  remedy,  however,  by  debt  or  354  ;  2  H.  &  N.  446.  In  this  case  a 
assumpsit,  so  far  as  the  indebitaiiis  counts  notice  from  the  plaintiff  to  the  defendant 
are  concerned,  is  now  identical.  See  ante,  to  pay  rent  to  him  was  proved.  See  post, 
p.  82,  p.  1338. 
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another."  Per  Pollock,  G.  B.,  ;Sf.  0.  Where,  however,  a  lease  was 
granted  by  a  writing,  not  under  seal,  which  contained  an  under- 
taking by  the  lessor,  for  himself  and  assigns,  for  quiet  enjoyment, 
it  was  held,  that  his  assignee  might  maintain  the  action,  for,  the 
lessor  having  granted  for  himself  and  assigns,  the  permission  of  any 
person  who  might  become  his  assignee  was  virtually  included  (i). 
Though  the  relationship  of  landlord  and  tenant  must  exist,  it  is 
not  necessary  that  there  should  be  any  reversion  in  the  plaintiff  (j). 

A.,  a  tenant  from  year  to  year,  under  a  parol  demise,  assigned  all 
his  interest  to  B.  The  lessor  did  not  accept  B.  as  tenant,  and  on 
default  being  made  in  payment  of  the  rent  sued  A.  for  use  and 
occupation.   It  was  held  that  A.  was  liftble  in  that  form  of  action  (/c). 

In  order  more  effectually  to  obviate  the  difficulties  which  oc- 
curred in  the  recovery  of  rent,  where  the  demise  was  not  by  deed, 
it  was  enacted,  by  11  Geo.  II.  c.  19,  s.  14,  "  that  landlords,  where 
the  agreernent  is  not  by  deed,  may  recover  a  reasonable  satisfaction 
for  the  lands,  tenements,  or  hereditaments  held  or  occupied  by  the 
defendant,  in  an  action  on  the  case,  for  the  use  and  occupation  of 
what  was  so  held  or  enjoyed ;  and  if,  in  evidence  on  the  trial  of 
such  action,  any  parol  demise,  or  any  agreement  (not  being  by 
deed,  whereon  a  certain  rent  was  reserved,  shall  appear,  the  plain- 
tiff in  such  action  shall  not  therefore  be  nonsuited,  but  may  make 
use  thereof,  as  an  evidence  of  the  quantum  of  the  damages  to  be 
recovered."  Under  this  statute,  a  landlord  who  has  rent  owing  to 
him  is  allowed  to  recover,  not  the  rent,  but  an  equivalent  for  the 
rent,  a  reasonable  satisfaction  for  the  use  and  occupation  of  the 
premises,  which  have  been  holden  and  enjoyed  under  the  demise, 
by  action  for  the  use  and  occupation  :  and  it  is  provided  on  his 
behalf,  that,  if  the  demise  be  produced  against  him,  it  shall  not 
defeat  his  action,  as  it  would  have  done  before  the  statute ;  but  the 
fixed  rent  shall  be  only  used  as  a  medium,  by  which  the  uncertain 
damages  to  be  recovered  in  this  form  of  action  shall  be  liquidated. 
A  reasonable  satisfaction  for  the  use  and  occupation  is  the  thing 
intended  to  be  given ;  the  form  of  action  marked  out  (being  en- 
larged by  a  necessary  construction,  so  as  to  be  allowed  to  be  main- 
tained without  an  express  promise),  is  the  proper  form  in  which 
such  reasonable  satisfaction  is  to  be  recovered ;  but,  the  reasonable 
satisfaction,  which  in  its  own  nature  must  apply  to  something 
specific  by  which  it  can  be  estimated,  being  here  given  for  use  and 
occupation,  and  for  nothing  else,  it  is  a  remedy  which,  in  its  own 
nature,  is  not  co-extensive  with  a  contract  for  rent,  nor  does  it 
seem  to  have  been  within  the  scope  and  purview,  of  the  statute  to 
make  this  remedy  co-extensive  with  all  the  remedies  for  the 
recovery  of  rents  claimed  to  be  due  by  the  mere  force  of  the 

(i)  Stmden  v.   Christmas,  10   Q.  B.  (Jc)  Shine  v.  JMllon,  Ir.  Eep.,  1  C,  L. 

135.  277. 

U)  Polhck  V.  Stacey,  9  Q.  B.  10.33. 
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contract  for  rent.  The  statute  meant  to  provide  an  easy  remedy 
in  the  simple  cases  of  actual  occupation,  leaving  other  more  com- 
plicated cases  to  their  ordinary  remedy  (Q. 

The  statute  says,  "  lands,  tenements,  and  hereditaments."  The 
action,  therefore,  will  lie  for  the  use  and  occupation  of  furniture  (m), 
or  on  incorporeal  hereditament,  e.  g.  a  fishery  (w). 

The  statute  provides  a  remedy  in  such  cases  only,  where  the 
agreement  is  not  by  deed ;  but  it  has  been  held,  that,  where  the 
defendant  held  under  a  mere  agreement  for  a  lease,  which  did  not 
amount  to  an  actual  demise,  the  plaintiff  might  maintain  an  action 
for  the  use  and  occupation,  although  such  agreement  was  by 
deed  (o).  So  where  a  lease  containing  the  usual  words  "  signed, 
sealed,  and  delivered,"  was  executed  by  both  parties,  pursuant  to  a 
previous  agreement,  by  which  it  was  provided,  that  the  lessee 
should  pay  the  lessor  (the  plaintiff)  lOOZ.  for  the  plaintiff's  good- 
will and  fixtures,  but  that  the  lease  should  not  be  delivered,  and 
should  remain  in  the  plaintiff's  possession  until  payment  of  that 
sum ;  it  was  held,  that  the  jury  were  warranted  in  finding,  that 
there  had  been  no  delivery  of  the  deed  so  as  to  operate  as  a  lease  ; 
that  a  tenancy  from  year  to  year  onlj',  therefore  existed,  and  that 
the  defendant  (who  was  the  assignee  in  bankruptcy  of  the  lessee, 
and  had  accepted  the  lease)  was  liable  in  an  action  for  use  and 
occupation  (p). 

A  corporation  aggregate  may  sue  for  use  and  occupation,  where 
the  tenant  has  held  premises  under  them  without  deed,  and  pre- 
viously paid  rent  (5).  So  they  may  be  sued,  where  they  have 
actually  occupied  land  by  the  permission  of  the  owner,-  though 
there  be  no  contract  under  seal ;  and  where  the  corporation  is  a 
railway  company  (which  is  authorized  by  the  97th  sect,  of  the 
8  &  9  Vict.  c.  16,  to  make,  by  theii-  directors,  valid  contracts  by 
parol,  in  cases  where  private  persons  could  make  such  contracts), 
such  parol  contract  may,  in  the  absence  of  evidence  to  the  contrary, 
be  presumed  (r). 

In  an  action  for  use  and  occupation  of  apartments  in  the 
plaintiff's  house  during  half  a  year,  it  appeared  that  the  rent  was 
claimed  in  consequence  of  the  defendant  having  neglected  to  give 
a  notice  to  quit ;  the  defence  set  up  was,  that  the  plaintiff,  after 
the  defendant  had  quitted,  had  put  up  a  bill  in  the  window :  but 
Lord  Kenyan,  C.  J.,  expressed  an  opinion,  that  the  defence  insisted 

(V)  Per  Byre,  C.  J.,  delivering  judg-  nister  v.  Usbome,  Peake's  Add.  Ca.  76. 

ment  in  Naish  v.  TcUlock,  2  H.  BI.  323.  i  (p)  Gudgen  v.  Basset,  26  L.  J.,  Q.  B. 

(m)  Salmon  v.  Matthews,  8  M.  &  W.'  36  ;  6  E.  &  B.  986,  -S.  0. 

827.  (q)  Maym-of  Stafford  y.  !Kn,i  Bmgh. 

{n)  Solford  v.  Pritchard,  3  Ex.  793.  76. 

See  Form  10,  Sched.  B.  of  Com.  Law  (r)  Lowe  v.  London  and  North  Western 

Proc.  Act,  1852.  Railway,  18  Q.  B.  632.  See  further,  ante, 

ip)  Elliott  V.  Rogers,  4  Esp.  59 ;  Ba-  p.  83. 
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on  would  afford  no  answer  to  the  plaintiff's  action.  It  was  for  the 
benefit  of  the  defendant  that  the  apartments  should  be  let ;  nor 
would  he  infer  from  the  circumstance  of  the  party's  endeavouring 
to  let  them,  that  the  contract  was  put  an  end  to ;  that  there  must 
be  other  circumstances  to  show  it,  and  --not  merely  an  act  of  so 
equivocal  a  kind  (s). 

The  delivery  of  the  keys  of  the  house  by  an  agent  of  the  tenant 
to  a  female  servant  at  the  house  of  the  landlord,  was  held  by  Lord 
Mlenborough,  0.  J.,  not  sufficient  to  prove  a  determination  of  the 
tenancy,  the  female  servant  not  having  been  called,  and  it  not 
appearing  that  the  keys  had  ever  reached  the  plaintiff  and  been 
accepted  by  him  (t).  A  tenancy  frffm  year  to  year,  created  by 
parol,  is  not  determined  by  a  parol  license  from  the  landlord 
to  the  tenant  to  quit  in  the  middle  of  a  quarter,  and  the  tenant's 
quitting  the  premises  accordingly  (u).  The  Statute  of  Frauds 
requires  a  deed  or  note  in  writing,  or  a  surrender  by  operation 
of  law  (x).  The  necessity  of  a  written  surrender  may  be  dis- 
pensed with  by  the  admission  of  another  tenant ;  and  where  a 
lessee  quitted,  in  the  middle  of  his  term,  apartments  which  he  had 
taken  for  a  year,  and  the  lessor  let  them  to  another  tenant,  who 
occupied  a  short  time ;  it  was  held,  that  the  lessor  could  not 
recover  in  an  action  for  use  and  occupation  against  the  lessee,  for 
a  subsequent  portion  of  the  year,  during  which  the  apartments  had 
been  unoccupied ;  for  the  lessor,  having  precluded  the  defendant 
from  occupying  the  apartments  by  letting  them  to  another,  must 
be  taken  to  have  rescinded  the  agreement,  and  to  have  dispensed 
with  the  necessity  of  a  surrender  (y).  If  the  lessee  accepts  from 
the  lessor  a  new  lease,  that  is  a  surrender  of  the  old  one,  even 
though  the  new  lease  be  for  a  shorter  term  or  by  parol.  So  where 
there  has  been  an  actual  taking  of  possession  by  the  landlord  with 
the  assent  of  the  tenant,  the  case  falls  within  the  reason  of  the 
authorities,  and  amounts  to  a  surrender  by  act  and  operation  of 
law  (2).  Thus,  where  the  defendant  took  premises  from  the 
plaintiffs  under  a  written  agreement ;  before  any  rent  became  due, 
the  defendant's  wife  delivered  up  the  key  to  one  of  the  pkintiffs 
(who  alone  had  acted  in  the  matter,  except  as  to  the  execution  of 
the  agreement),  who  accepted  it ;  it  was  held,  that  this  amounted 
to  a  surrender  by  operation  of  law,  and  that  the  two  lessors  were 
bound  by  the  acquiescence  of  the  one  (a).     So  where  A.  demised 

(s)  Bedpath  v.   Moierts,  3  Esp.   225.  Park,  J.,  says,  that  he  should  like  to 

This  doctrine  was  recognized  by  Lord  have  this  case  of  MoUeit  f.  Brayne,  re- 

Mlenborough,  C.  J.,  in  Mills  v.JBottomhj,  considered.  ,  „  ,  „  „  ,^  ,,j  „„ 
Middlx.  Sitt.  after  M.  T.  58  Geo.  III.,  W  Thomas  t.  Oooh,_2  B.  &  Aid  119, 

3  II  cited  by  Patteson,  J.,  m  Oore  v.  Wnght, 

.  \t)HarlmxdY.  Bromley,  1  Stark.  455.  8  A.  &  E.  121.     See  arete  p.  763. 

(u)  MolUtt  V.  Brayne,  2  Campb.  104.  (y)  Walls  YAtcTuson,  3  Bmgh.  462. 

See  remark  of  Gabs,  C.  J.,  on  this  case,  («)  Per  Tjndal,  0.  J.,  m  Dodd  v.  Ack- 

in  Whitehead  v.  CUffrnd,  5  Taunt.  519.  lorn,  7SoottsK  K.  415. 
In  Walls  V.  Atcheson,  2  C,  &  P.  268,  (a)  Dodd v,AcMom,  7  Scott' sN.KiW: 
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to  B.  part  of  a  house  for  a  year,  at  a  rent  payable  quarterly,  B. 
entered  at-  Christmas,  and  paid  a  quarter's  rent  at  Lady-day.  In 
April,  a  dispute  having  arisen  between  A.  and  B.,  B.  said  she 
would  quit,  A.  told  her  she  might  go  when  she  pleased,  and  he 
should  be  glad  to  get  rid  of  her.  B.  accordihgly  quitted  and 
delivered  the  keys  of  the  rooms  to  A.  on  the  19th  of  April,  who 
accepted  them.  It  was  held,  that  A.  could  not  recover  rent  pro 
raid  for  so  long  a  time  as  B.  had  occupied :  for  where  there  is  an 
express  contract,  none  can  be  implied;  and, A.,  haying  destroyed 
his  right  to  recover  the  rent,  according  to  the  contract,  had 
destroyed  it  altogether  (b).  The  defendant  was  tenant  from  year 
to  year  of  a  house  and  premises,  at  a  rent  payable  half-yearly,  on 
the  1st  of  April  and  1st  of  October.  The  premises  being  required 
for  the  purposes  of  a  railway,  the  railway  company,  in  pursuance 
of  a  power  given  by  their  act  of  parliament,  gave  the  defendant, six 
months'  notice  to  quit,  which  expired  on  the  28.th  of  July.  The 
defendant  gave  up  possession  to  the  company  accordingly  on  that 
day,  without  obtaining  or  requiring  compensation  for  his  interest 
in  the  premises,  which  he  was  entitled  to  under  the  act ;  it  was 
held,  that  he  was  liable  for  the  rent  of  the  half-year  ending  on  the 
following  1st  of  October  (c). 

Although  an  agreement  may  be  void  by  the  Statute  of  Frauds, 
as  where  a  lease  is  granted  in  reversion  for  three  years  :  yet  if  the 
tenant  take  possession  under  it,  he  becomes  tenant  at  wiU,  and 
recourse  may  be  had  to  the  original  agreement  to  calculate  the 
amount  of  the  rent  (d).  But  where  a  lessee  took  a  farm  under  an 
agreement  which  he  never  signed,  and  the  terms  of  which  his 
lessor  in  a  material  point  failed  to  fulfil ;  in  an  action  for  the  use 
and  occupation  of  the  farm,  it  was  held,  that  the  jury  might 
ascertain  the  value  of  the  land,  without  regarding  the  amount  of 
rent  reserved  by  the  agreement  (e).  Where  premises  were  let  to 
B.  for  a  term  determinable  by  a  notice  to  quit,  and  pending  such 
term,  C.  applied  to  A.,  the  landlord,  for  leave  to  become  the  tenant 
instead  of  B.,  and  upon  A.  consenting,  agreed  to  stand  in  B.'s  place 
and  offered  to  pay  rent ;  it  was  held,  that  (although  B.'s  term  had 
not  been  determined  either  by  notice  to  quit  or  a  surrender  in 
writing)  A.  might  maintain  an  action  for  use  and  occupation 
against  C,  and  that  C.  could  not  set  up  B.'s  title  as  a  defence  to 
that  action  (/).  But  wliere  the  defendant,  in  1799,  agreed  by 
writing  to  take  certain  premises  for  seventeen  years,  at  a  yearly 
rent,  and  entered  :  in  1813,  the  plaintiffs  contracted  to  sell  the  fee 
to  A.,  who  thereupon  bought  from  the  defendant  the  residue  of  his 
term,  and,  without  the  assent  of  the  plaintiffs,  put  in  a  new  tenant 

_  (5)  Grimmm  r.  Legge,  8  B.  &  C.  324,  {d)  Be.  MeMna  v.  Poison,  Holt.  47. 

cited  "by  Williams,  J.,  in  Slack  v.  Sharpe,  (e)  Tomlinson  v.  Day,  2  B.  &  B.  680. 

8  A.  &  E.  374,  (/)  Phipps  V.  Smlthofpe,  1  B.  &  Aid. 

{c)  Waimwright  v.  Mamsden,  5  M.  &  50.     See  Bvde  v.  Moakes,  5  C.  &  P.  42. 
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who  occupied  for  two  yeai's;  the  contract  for  sale  was  then 
rescinded  ;  it  was  held,  that  the  plaintiffs  were  entitled  to  recover 
from  the  defendant,  in  an  action  for  use  and  occupation,  the  rent 
from  1813  to  the  end  of  the  original  term,  as  there  had  not  been 
any  surrender  in  writing  of  his  interest,  and  as  the  plaintiffs  had 
not  assented  to  the  change  of  tenancy (gf).  "When  a  lease  is 
expired,  the  tenant's  responsibility  is  not  at  an  end ;  for,  if  the 
premises  are  in  possession  of  an  under-tenant,  the  landlord  may 
refuse  to  accept  the  possession,  and  may  hold  the  original  lessee 
liable ;  for  the  lessor  is  entitled  to  receive  the  absolute  possession 
at  the  end  of  the  term"  (h).  Tenants  are  bound  to  give  up 
possession  of  the  premises  at  the  expilfetion  of  their  terms  :  if  they 
omit  to  do  so,  and  retain  possession,  either  by  themselves  or  their 
under-tenants,  they  are  liable  to  pay  rent  to  their  landlord,  unless, 
indeed,  he  has  consented  to  accept  other  parties  as  his  tenants 
instead  of  them  (i).  So  where  premises  are  let  for  a  term  to  A. 
and  B.,  and  A.  holds  over  after  the  expiration  of  the  term  with 
B.'s  assent,  both  are  liable  in  an  action  for  use  and  occupation,  for 
so  long  a  time  as  A.  continues  actually  to  occupy,  but  no  longer  (/<;). 
But  it  is  doubtful  whether,  while  premises  are  let  to  two  parties, 
one  of  whom  is  desirous  of  giving  up  possession,  and  notifies  his 
desire  to  the  other,  who  nevertheless  holds  over,  the  party  who  is 
out  of  possession  can  be  made  liable  to  an  action  for  use  and 
occupation  (Q. 

The  words  of  the  statute  are,  that  the  plaintiff  may,  "  recover  a 
reasonable  satisfaction  for  the  lands,  &c.,  held  or  occupied  by  the 
defendant  in  an  action  for  use  and  occupation."  Hence  use  and 
occupation  lies  for  a  constructive,  as  well  as  an  actual  occupation  (m). 
Thus,  where  a  person,  who  had  agi-eed  to  rent  a  house,  sent  in  a 
woman  to  clean  it,  and  workmen  to  paper  one  of  the  rooms  ;  this 
was  held  sufficient  evidence  of  occupation  to  go  to  the  jury  in  an 
action  for  use  and  occupation  (n).  So  the  .putting  up  a  board  for 
the  purpose  of  letting  houses,  by  the  person  who  had  agreed  to 
become  tenant  of  them,  is  sufficient  (o).  But  there  must  be  an 
actual  entry ;  a  mere  interesse  termini  is  not  sufficient.  Thus,  a 
lessee  who  has  not  entered  to  take  possession  as  tenant,  is  not  hable 
for  use  and  occupation  (p),  nor  is  a  person  who  has  only  agreed  to 
take  lodgings  (q).  And  the  meaning  of  a  "  constructive  occupa- 
tion" must  be  explained  to  the  jury  (r).    An  occupation  by  the 

{(?)  MattJiews  v.  Sawell,  8  Taunt.  270  ;  (l)  Per  AMerson,  B.,  S.  a  9  M.  &  W. 
Jibsv.  Richardson,  9  A.  &  E.  849.                448. 

(A)  PcrLord^mj/ow,  C.  3.,mffardm(/  (m)  Pinero  Y.Judson,GBmgh.  206. 

v.  Orethome,  1  Esp.   56,  recognized  in  (»)  Srm(h  y.  Twoart,  2  M  &  G.  841. 

Christy  V.  TU!red,7  M.  &  W.  127.  M  Sulhvan  v.  Jams  S  0.  &  P.  S79. 

(i)  Per  Parke,  B. ,  Christy  v.  Tana-ed ;  {p)  Lowe  v.  ^ss  5  Ex.  65| 

Waling  v.  King,^  M.  &  W.  571.  (2    Edge  v.  Straiord,  1  C  &  J-  391 

(k)  Christy  V    Tancred,  9  M.  &  AV.  W  Toum  v.  D'Hamnch,  13  0.  B.  892. 

438 ;  12  M.  &  W.  316,  S.  C. 
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tenant  of  the  defendant  is,  as  far  as  respects  the  plaintiff,  an  occu- 
pation by  the  defendant  himself  Hence,  if  A.  agree  to  let  his 
lands  to  B.,  who  permits  C.  to  occupy  them,  A.  may  recover  the 
rent  in  an  action  against  B.  for  the  use  and  occupation  (s).  So 
rent  accruing  after  premises  are  burnt  down,  may  be  recovered, 
although  no  longer  inhabited  by  the  tenant,  inasmuch  as  he  must 
be  taken  still  to  hold  the  land,  and  that  is  sufiScient  to  satisfy  the 
words  of  the  statute  {t).  So  where  defendants,  as  tenants  from 
year  to  year,  occupied  a  second  floor,  which  during  their  occupation 
was  consumed  by  an  accidental  fire ;  it  was  held,  that,  notwith- 
standing the  destruction  of  the  premises,  they  were  liable  to  an 
action  for  use  and  occupation  for  the  period  which  elapsed  between 
the  fire  and  the  regular  determination  of  the  tenancy  (w) ;  Tmdal, 
C.  J.,  observing,  that  if  there  had  been  an  agreement  in  writing 
between  the  parties  for  a  term  of  years,  no  question  could  have 
been  made ;  but  that  the  tenn  of  years  still  existed,  and  a  tenancy 
from  year  to  year,  imtil  it  is  determined  by  a  notice  to  quit,  is  as 
to  its  legal  character  and  consequences  the  same  as  a  term  for 
years.  If  the  landlord  rebuilds,  and  the  tenant  chooses  to  re-enter 
and  to  continue  his  occupation  of  the  new  building,  there  seems 
nothing  to  prevent  him,  as  no  notice  to  quit  has  been  given  on 
either  side ;  and  if  so,  the  obligation  of  each  of  the  parties  must 
be  reciprocal,  and  the  tenant  must  make  satisfaction  for  the  rent. 
So  where  a  second  floor  of  a  house  was  occupied  at  a  rent  payable 
quarterly,  and  during  the  currency  of  a  quarter  the  house  was 
burnt ;  it  was  held,  that  as,  in  the  action  for  use  and  occupation, 
the  rent  is  considered  as  accruing  de  die  in  diem,  the  plaintiff  was 
entitled  to  recover  for  the  occupation  at  least  up  to  the  time  of  the 
fire  taking  place;  Patteson,  J.,  observed,  that, the  defendant  is  in 
this  dilemma, — that  if  there  is  an  express  demise,  he  is  liable  for 
the  rent,  notwithstanding  the  fire ;  if  there  is  not,  he  is  liable  for 
the  period  during  which  the  premises  were  actually  occupied  (a;). 

Where  the  defendant  has  not  obtained  possession  under  tlie 
plaintiff,  the  plaintiff  can  only  recover  rent  from  the  time  he  has 
had  the  legal  estate  in  him,  although  he  may  have  had  the  equit- 
able estate  long  before.  The  defendant  entered  upon  a  leasehold 
cottage  under  J.  S.,  who  soon  after  mortgaged  it  to  W.  S.,  and  in 
1806  assigned  the  equity  of  redemption  to  the  plaintiff.  On  the 
18th  of  July,  1808,  W.  S.  assigned  the  legal  estate  in  the  premises 
to  the  plaintifl'.  The  defendant  continued  in  possession  till  the 
Michaelmas  following,  and  had  paid  no  rent  for  the  last  two  years. 
It  was  contended,  that  although  a  person  having  the  equitable 
estate  only,  could  not,  perhaps,  maintain  use  and  occupation  with- 

(s)  Bull  V.  Sibis,  8  T.  E.  327.     And  v.  lamb,  3  C.  &  K.  269. 
B.  may  in  his  turn  recover  against  C,  {1}  Baker  t.  MoUzap^el,  i  Taunt.  45. 

unless  A.  has  coii,sented  to  receive  C.  as  {u)  Izon  v.  Gorton,  5  B.  N.  C.  601. 

Us  tepantj  fiu4  to  exonerate  B,    Dawson         (w)  Packer  v.  Qibbivs,  1  Q.  B.  421. 
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out  privity  of  contract,  yet,  the  plaintiff  being  now  clothed  with 
the  legal  estate,  his  title  would  have  reference  to  the  time  when 
the  equity  of  redemption  was  assigned  to  him,  so  as  to  entitle  him 
to  two  years'  rent.  But  Lord  Mlenhorough  clearly  held,  that  he 
could  only  recover  rent  for  the  period  between  the  18th  of  July 
and  Michaelmas-day  1808  (y).  His  Lordship  likewise  ruled  in  the 
same  case  that  the  defendant,  who,  just  before  he  quitted,  had  been 
distrained  upon  by  the  ground  landlord  for  several  years'  ground 
rent,  amounting  to  a  much  larger  sum  than  was  due  to  the 
plaintiff,  could  only  set  off  a  part  of  the  sum,  proportioned  to 
the  period  during  which  the  plaintiff  had  the  legal  estate ;  and 
that  the  fact  of  the  plaintiff  having  ferought  an  ejectment  for  the 
same  premises,  laying  a  demise  on  the  18th  of  July,  1808,  was  no 
bar  to  the  present  action,  but  was  only  matter  of  special  applica- 
tion to  the  court.  Where  defendant,  in  expectation  of  a  lease  by 
indenture,  which  he  had  agreed  to  take  from  the  plaintiff,  procured 
attornments  from  some  of  the  tenants,  and  received  rent  from 
others ;  it  was  held,  that  the  occupation  by  the  tenants  was  an 
occupation  by  the  defendant,  as  much  as  if  the  defendant  were  in 
the  actual  possession  himself;  and  it  being  one  entire  holding, 
under  the  expectation  of  a  demise  of  the  whole,  the  defendant  was 
liable  for  the  whole  amount  (0). 

In  an  action  against  the  assignees  of  B.,  a  bankrupt,  the  decla- 
ration stated,  that  the  defendants,  on  such  a  day,  were  indebted  to 

the  plaintiff  in  £ for  the  use  and  occupation  of  two  houses, 

&c.,  before  time  occupied,  as  well  by  the  bankrupt,  whose  estate 
therein  the  defendants  afterwards  had,  as  by  the  defendants,  at 
their  special  instance  and  request,  for  one  year  then  elapsed,  and 
as  tenants  thereof  respectively,  to  the  plaintiff,  and  by  his  permis- 
sion.    The  facts  were,  that  after  B.  had  occupied  the  premises 

during  part  of  the  year,  under  an  agreement  to  pay  f a  year 

for  them,  he  became  a  bankrupt,  whereupon  the  defendants,  his 
assignees,  entered  into  possession  and  continued  in  possession  for 
the  remainder  of  the  year.  A  proportion  of  the  annual  rent  for 
that  part  of  the  year  during  which  the  defendants  were  in  posses- 
sion, was  paid  into  court.  It  was  held,  that  if  the  plamtiff  could 
recover  at  all  in  this  form  of  action  against  one  person  for  the  use 
and  occupation  of  another,  (as  to  which  the  court  would  not  give 
any  opinion,)  it  must  be  on  the  ground  of  that  occupation  having 
been  permitted  at  the  defendant's  request,  and  that  request  must 
be  proved  :  that  the  words  "  at  the  special  instance  and  request  ot 
the  defendants,"  were  in  this  case  words  of  substance,  and  opera- 
tive, connecting  the  occupation  of  the  defendants,  for  which  they 
were  bound  to  make  a  satisfaction,  with  the  occupation  ot  B.,  a 
stranger,  for  whose  oocxmsAwTX,  primd  facte  at  least,  the  defendants 
were  not  liable;  that  in  point  of  fact  it  was  not  at  the  request  of 

(2/)  aoU  V.  Carpmtir,  2  Campb,  13,  n.        (x)  Neal  v.  Swind,  2  Cr.  &  J.  377- 
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the  defendants  that  B.  had  been  permitted  to  occupy ;  the  defend- 
ants had  no  relation  to  B.,  bjit  as  his  assignees,  and  that  relation 
did  not  commence  until  the  close  of  B.'s  occupation ;  that  relation, 
therefore,  alone,  could  not  have  the  effect  of  making  them  person^ 
a:lly  liable  to  answer  for  his  occupation  before  his  bankruptcy. 
The  averment,  that  he  had  been,  permitted  to  occupy  "  at  the 
request"  of  the  defendants,  was  therefore  substance,  and  not  mere 
form,  and  as  the  plaintiff  had  failed  in  the  proof  of  it,  he  was  not 
entitled  to  recover  from  the  defendants  the  rent  due  for  B.'s 
occupation  (a).  The  reasoning  of  the  above  decision  equally  ap- 
plies to  the  modern  form  of  declaring  for  use  and  occupation,  viz., 
"  for  money  payable  by  the  defendant  to  the  plaintiff  for  the  de- 
fendant's use  by  the  plaintiff's  permission  of  a  house  of  the,  plains 
tiff;"  for  it  would  not  be  by  the  permission  of  the  assignees  any 
more  than  at  their  request  that  the  bankrupt  occupied  before  his 
bankruptcy.  Assuming,  however,  there  was  a  term,  the  assignees, 
after  they  accepted  it,  would  be  liable  for  any  rent  actually  accru- 
ing after  their  acceptance,  though  in  respect  of  a  period  which  had 
partly  elapsed  prior  to  such  acceptance.  But  although  the  letting 
was  not  by  deed,  the  declaration  should  not  be  for  use  and  occu- 
pation, but  specially  on  the  term  demised  to  the  bankrupt  and 
accepted  by  the  assignees. 

The  defendant  contracted  to  purchase  of  the  plaintiff  the  lease  of 
a  house,  and  on  payment  of  the  purchase-money,  was  permitted  to 
take  possession.  A  few  months  afterwards,  the  plaintiff  not  having 
made  out  a  good  title,  defendant  declared  his  intention  to  rescind 
the  contract ;  he  accordingly  quitted  possession  of  the  house,  and 
brought  an  action  for  money  had  and  received  against  the  plaintiff, 
and  recovered  the  whole  of  the  purchase-money  and  the  expenses 
of  investigating  the  title.  The  plaintiff  then  brought  an  action 
for  use  and  occupation  against  the  defendant :  but  it  was  held,  that 
it  would  hot  lie ;  Mansfield,  C.  J.,  observing,  that  a  contract  could 
not  arise  by  implication  of  law  under  circumstances,  the  occurrence 
of  which  neither  of  the  parties  ever  hadin  their  conteitnplation  (6). 
And  this  rule  holds,  although  the  defendant  may  not  have  paid 
the  purchase-money,  and  although  the  occupation  is  expressly  found 
to  have  been  beneficial  to  the  defendant,  for  the  plaintiff  cannot 
convert  a  person  who  enters  as  purchaser  into  a  tenant  by  his  own 
wrongful  act  in  not  complfeting  the  contract  of  sale  (c).  But  where 
a  party  was  let  into  possession  of  land  under  a  contract  of  purchase, 
which  aftei-wards  went  off ;  it  was  held,  that  he  was  liable  in  this 
form  of  action  at  the  suit  of  the  vendor,  for  the  period  during 
which  he  continued  in  possession  after  the  contract  went  off  (rf) ; 
for  where  one  person  is  the  owner  of  land  and  another  person  the 

(a)  Naish  v.  TailocJc,  2  H.  Bl.  319.  611. 

(6)  RMlamd  v.  Pounsett,  2  Taunt.  145.  {d)  Howard  v.  Shaw,  8  M.  &  W.  118. 

(c)  WinUrbottom  v.  Ingham,  7  Q.  B. 
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occupier,  and  nothing  appears  to  the  contrary,  a  contract  to  pay 
what  the  land  is  reasonably  worth  may  be  implied  (e). 

At  the  trial,  it  appeared  that  plaintiff  had  recovered  a  judgment 
against  A.,  upon  which,  in  E.  T.  1826,  an  elegit  was  issued.  The 
sheriff  returned  an  inquisition,  by  which  it  was  found  that  A.,  at 
the  time  of  the  judgment,  was  seised,  for  life,  of  land  in  the  occu- 
pation of  defendant,  (being  the  land  in  respect  of  the  rent  of  which 
the  present  action  was  brought,)  and  in  Septembei-,  plaintiff  served 
defendant  with  notice  of  the  inquisition,  and  with  a  demand  of  the 
rent  then  due.  A  large  sum  was  then  due ;  and  defendant,  upon 
being  served,  said  that  A.  was  his  landlord,  and  that  he  paid  his 
rent  to  him.  On  the  part  of  the  defendant,  it  was  proved,  that  A. 
had  not  any  legal  interest  in  the  land ;  that  it  was  vested  in 
trustees  for  a  long  term  of  years,  in  order,  among  other  purposes, 
to  raise  a  large  sum  of  money  for  the  aunt  of  A.,  which  money  had 
not  been  raised ;  in  the  meantime,  A.  was  permitted  to  receive  the 
rents  and  profits.  The  plaintiff  was  nonsuited;  and  the  court 
confirmed  the  opinion  of  the  C.  J.,  on  the  ground  that  the  plaintiff 
could  not  recover  in  ejectment ;  nor  in  an  action  for  the  rent, 
because  he  could  not  claim  the  rent,  unless  he  had  a  right  to  enter; 
that  although  the  inquisition  fovind  that  A.  was  seised,  yet  a 
stranger  to  the  inquisition  was  not  bound  to  traverse  it ;  he  might 
dispute  its  coiTectness  in  any  other  Avay.  A.,  however,  had 
nothing  in  the  premises  but  a  joint  equitable  interest,  of  which  a 
court  of  equity  alone  could  take  cognizance  (/). 

Biringing  an  ejectment  will  flot  be  a  bar  to  an  action  for  use  and 
occupation  for  rent  due  before  the  date  mentioned  in  the  writ  (g) ; 
but  rent  due  subsequent  to  that  day  cannot  be  recovered  in  an 
action  for  use  and  occupation  Qi). 

The  defendant  in  this  action  will  not  be  allowed  to  impeach  the 
title  of  the  plaintiff,  by  whose  permission  he  entered  upon  and 
occupied  the  tenement  demised.  Hence  a  plea  of  nil  habuit  in 
tenementis  cannot  be  pleaded  (i).   A  hired  apartments  by  the  year 

(c)  ITellver  v.  Sikox,  19  L.  J.,  Q.  B.  227,  228,  Glasses'  case,  miAyUt  v.  Wil- 
295  Kams,  3  Lev.  193,  were  cited.     E  contra 

(f)  Harris  V.  Booker,  4  Bingh.  96.  it  was  said,  that  permission  to  enjoy, 

(g)  Birch  V.  Wright,  1  T.  K.  378.  without  showing  any  title,  was  a  sufli- 
W  P^r  BuUer,  J.,  S.  0.  1  T.  E..  388.        cient  consideration      1  Leon.  43  ;  'Cro. 

0  Bichards  y.  Bolditch,  H.  13  Geo.  Jao.  498  ;  1  Lev.  304  ;  3  Lev.  150.  An 
■  IL,  cited  in  Lewis  v.  Wallis,  Say.  E.  13  ;  objectionwas  made  to  the  plea,  that  this 
Curtis  y.  Spitty,  1  B.  N.  0.  15.  The  action  hemg  founded  on  a  coUatcral  pro- 
case  of  BichardsY.  HoldUdi  was  this  :-  mise,  Mid  not  on  a  contract  for  the  rent 
Error  to  reverse  a  iudgment  in. action  ml  habmt  m  tenementis,  as  was  pleaded 
on  the  case  upon  several  promises,  in  in  this  case,  was  not  a  good  plea,  and  of 
Stepney  Court,  because  the  plaintiff  de-  that  opinion  was  the  whole  court ;  for  if 
•  clared,  th^  in  consideration  he  permitted  any  one  enjoys  a  benefit  at  his  request, 
the  defendant  to  enjoy  several  houses,  and  by  permission  of  another,  that  is  a 
Without  showing  what  title  he  had.  Yelv.  sufficient  consideration  for  an  assumpsit. 
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of  B. ;  B.  afterwards  let  the  entire  house  to  C,  who  sued  A.  in  an 
action  for  the  use  and  occupation,  for  the  hire  of  the  apartments : 
it  was  held,  that  A.  could  not  impeach  C.'s  title  (h).  So  where  the 
occupier  of  a  house  had  submitted  to  a  distress  for  rent,  stated  in 
the  notice  of  distress  to  be  due  from  him  as  tenant  to  the  dis- 
trainor ;  it  was  held,  that  this  was  an  acknowledgment  of  the 
tenancy  (Q.  So  wherfe  A.  had  come  into  occupation  under  J.  S., 
who  had  paid  rent  upon  a  distress  by  B. ;  it  was  held,  that,  after 
proof  of  the  fact,  A.  was  estopped  to  dispute  B.'s  title  to  the 
rent  (m).  So  a  person,  who  has  occupied  premises  and  paid  rent  to 
the  apparent  proprietor  as  his  landlord,  and  who,  when  sued  by 
him  for  the  use  and  occupation,  has  paid  money  into  court,  cannot 
allege  that  he  has  only  the  equitable  estate,  or  that  he  is  entitled 
only  as  co-executor  with  othei'S  who  do  not  join  in  the  action ; 
although  the  plaintiff,  at  the  trial,  discloses  that  fact  in  proving  his 
own  case  (w).  But  the  defendant  may  (semble)  show  that  the 
plaintiff's  title  had  expired,  and  that  he  is  liable  for  the  profits  of 
the  land  to  some  third  party,  who  has  claimed  them  (o). 

Where  the  plaintiff  had  mortgaged  the  premises  before  the 
defendant  came  into  possession,  and  the  mortgagee  had  given 
notice  to  the  defendant  not  to  pay  the  plaintiff  any  rent  becoming 
due  after  such  notice ;  it  was  held,  that  under  the  general  issue,  the 
defendant  might  give  these  facts  in  evidence ;  for  the  notice  was 
evidence  that  the  subsequent  holding  was  not  by  permission  of  the 
plaintiff  as  alleged  in  the  declaration,  but  by  permission  of  the 
mortgagee  (p).  But  the  giving  notice  by  a  mortgagee  to  a  tenant 
let  into  possession  subsequent  to  the  mortgage  does  not  of  itself 
give  any  right  of  action ;  it  is,  if  not  repudiated  by  the  tenant,  evi- 
dence only,  whence  a  contract  to  pay  may  be  inferred  by  the 
jury  (q).  Thus  a  plea  that  the  mortgagee  gave  the  defendant  (the 
tenant)  notice  to  pay  the  rent  to  him,  and  that  the  defendant  was 
accordingly  liable  to  pay  the  rent  to  the  mortgagee,  is  bad  (r) ;  al- 
though actual  payment  to  the  mortgagee  would  seem  to  be  a  de- 
fence. S.  G.  With  regard  to  rent  due  before  the  notice,  obedience 
to  the  mortgagee's  notice,  if  a  defence  at  all,  must  at  all  events  be 
specially  pleaded  (s).;  and  a  recoveror  in  ejectment  is,  in  this 
respect,  in  the  same  position  as  a  mortgagee  (t) ;  but  it  would 
seem  not  to  be  a  defence  at  all  (u). 

Note.  Chappie  cited  a  case,  as  ruled  by  (»)  Dolby  v.  lies,  11  A.  &  E,  335. 

Lord  Ewrdwioke,  where  A.,  without  title,  (o)  Movrntnoy  v.  Gollier,  1  E.  &  B.  680, 

gave  possession  of  a  house  to  B. ;  C,  the  But  see  Wilton  v.  Dunn,  infra. 

owner,  brought  assumpsit  for  the  use  (p)  Waddilove  v.  Bamett,  2  B.  'S.  C. 

and  enjoyment ;  but  because  B.  did  not  638.     See  ante,  p.  S95. 

receive  his  possession  from  C,  nor  any-  {q)  Wyse  v.  Myers,  i  Ir.  L.  E.,  N.  S. 

wise  occupied  under  him,  Lord  Jlard-  101. 

wicJce  held  the  action  not  maintainable  (r)  Wilton  v.  Dunn,  17  Q.  B.  294. 

I'yliim-  (s)  WaddUovev.Swrmtt, 2^'S.C.5Z8. 

(k)  Sermie  v.  Rolvnson,  1  Bingh.  147.  \t)  Newport  v.  Hwrdy,  2  D.  &  L.  921. 

(l)  Pamton  v.  Jones,  3  Campb.  372.  (u)  Boodle  v.  Oampiell,  7  M.  &  G.  386; 

(m)  Cooper  V.  Blamdy,  1  B.  N.  C.  46.  JSelly  v.  Browne,  7  Q.  B.  620. 
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In  an  action  for  use  and  occupation  of  glebe  lands,  it  appeared 
that  the  former  incumbent  had  let  the  lands  in  question  to  the 
defendant,  who  had  continued  tenant  to  the  present  incumbent,  the 
plaintiff,  and  had  paid  him  half  a  year's  rent  for  the  same.  The 
action  being  brought  for  some  arrears  of  rent,  the  defendant 
offered  to  give  evidence  of  the  plaintiff's  having  been  simoniacally 
presented,  of  which,  as  it  was  stated,  the  defendant  was  ignorant, 
when  he  paid  the  former  rent ;  but  Lord  Kenyan,  C.  J.,  refused  to 
receive  this  evidence,  being  of  opinion  that  the  case  fell  within  the 
common  i"ule,  that  a  tenant  should  not  be  permitted  to  impeach 
the  title  of  his  landlord  in  an  action  for  use  and  occupation.  There 
was  a  verdict  accordingly  for  the  plaintiff.  The  court  of  B.  E.,  on 
motion  for  a  new  trial,  concurred  in  opinion  with  the  G.  J.  {v). 
But  a  tenant,  though  he  cannot  dispute  his  landlord's  title  at  the 
time  of  the  demise,  may  show  that  it  has  since  expired  {x). 

Where  premises  are  let  at  an  entire  rent,  an  eviction  from  part, 
if  the  tenant  thereupon  gives  up  possession  of  the  residue,  is  a 
complete  defence  to  this  action  {y).  Thus  where  A.  demised  two 
houses  to  B.  which  B.  underlet  to  C.  and  D.  respectively,  and,  the 
houses  being  burnt  down,  A.,  in  pursuance  of  a  covenant  to  that 
effect  in  the  lease  to  B.,  rebuilt  them  ;  but  in  the  rebuilding  of  the 
premises,  the  area  of  C.'s  premises  was  decreased,  and  that  of  D.'s 
increased,  according  to  a  plan  approved  of  by  B.,  but  not  by  C.  or 
D.,  neither  of  whom  occupied  after  the  fire,  or  consented  in  any 
way  to  the  alteration  of  the  premises  ;  it  was  held,  that  B.  could 
;iot  recover  for  use  and  occupation  either  against  C.  or  D  (z).  "  An 
eviction  is  an  act  of  a  permanent  character  done  by  the  landlord 
in  order  to  deprive,  and  which  has  the  effect  of  depriving,  the 
tenant  of  the  use  of  the  thing  demised,  or  of  a  part  of  it,"  per 
Willes,  J.  S.  C.  But  if  there  be  a  lawful  eviction  from  part  by  an 
elder  title,  the  rent  is  apportioned  only,  and  not  suspended  (a). 

There  is  no  implied  warranty  on  a  lease  of  a  house  or  of  land, 
that  it  is  or  shall  be,  reasonably  fit  for  habitation  or  cultivation ; 
and  there  is  no  contract,  still  less  a  condition,  imphed  by  law,  on 
the  demise  of  leal  property  only,  that  it  is  fit  for  the  purpose  for 
which  it  is  let  (b) ;  although  in  the  case  of  the  demise  of  a  ready- 
furnished  house  for  a  temporary  residence  at  a  watering-place  it 
has  been  held,  that  there  is  such  an  implied  condition  (c) ;  but 
this  decision  can  only  be  upheld,  if  at  all,  on  the  ground  that  the 

,  \  n   1    ^   T^-r7^„  f:  T  T?  4   recoa-         (2)  Upton  v.  TowncTid,  17  C.  B.  30. 

.  H  ^'^t    i  f  ^  Lw,  6  Taunt  33!  «)  ^^«««  v.  Mackenzie,  2  C.  M.  &  E. 

nized  in  Brooksby  V.  WaUs,  b  ^aUM.  aao.  v  '  „.   .  -^  -,- 

See  Cripp^v.  Blank  9  D  &  «  f  0.  '' (j,f  ^^ttl' 'Zple,  U  M.  &  W.  52; 

(iK)  See,  ante    pp.    621^  1158  ,     ana  w  ^^  M.  &  W.  68. 

^^&ri».  3''6atpi  M3.  W  «  V.  MurraUe,  11  M.  &  W.  6. 
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contract  was  one  of  a  mixed  nature,  being  a  bargain  for  a  house 
and  furniture,  which  was  necessarily  to  be  such  as  was  fit  for  the 
purpose  for  which  it  was  to  be  used.  In  a  subsequent  case,  where 
the  defendant  was  tenant  from  year  to  year  of  malting  premises, 
which  by  reason  of  the  default  of  the  landlord  in  not  repairing, 
according  to  his  agreement  so  to  do,  had  become  unfit  for  malting 
purposes ;  it  was  held,  that  this  was  no  defence  to  an  action  for 
use  and  occupation,  for  rent  due  subsequently  to  the  premises 
becoming  so  unfit :  if  the  landlord  had  entered  into  a  covenant  to 
repair,  the  mere  breach  thereof  on  his  part  would  not  justify  the 
tenant  in  abandoning  the  premises :  and  such  a  consequence  cannot 
be  imported  into  a  parol  letting  from  year  to  year  (d). 

A.,  being  in  possession  under  a  lease  for  years,  underlet  the  pre- 
mises, from  year  to  year,  to  the  defendants,  who  knew  the  extent  oi 
A.'s  interest.  The  plaintiff,  afterwards,  took  a  lease  of  the  same 
premises  expectant  on  the  determination  of  A.'s  term,  and  the  de- 
fendants, after  the  determination  of  A.'s  term,  continued  in  posses- 
sion for  a  quarter  of  a  year,  when  they  paid  rent  for  that  period  to 
the  plaintiff,  at  the  same  rate  they  had  previously  paid  to  A.,  and 
claimed  to  give  up  possession.  This  was  refused,  and  the  premises 
remained  unoccupied  for  some  time.  The  plaintiff  brought  an  action 
for  use  and  occupation ;  but  the  C,  J.  held,  that,  the  old  tenancy 
having  been  determined,  there  was  not  any  evidence  of  a  new  con- 
tinuing tenancy,  for  the  fact  relied  on  admitted  equally  well  of  a 
different  construction  (e).  So  where  defendant,  who  had  occupied 
under  a  lease,  which  expired  at  Lady-day,  1829,  paid  a  quarter's 
rent  on  Midsummer-day,  18-29,  deducting  something  for  repairs ; 
he  was  not  afterwards  seen  on  the  premises,  but  the  rent  was  paid, 
at  irregular  intervals,  by  L.,  who  had  occupied  the  premises.  In 
an  action  for  use  and  occupation  against  the  defendant,  claiming 
two  quarters'  rent  due  at  Lady-day,  1831 ;  the  judge  left  it  to  the 
jury  to  find  whether  the  landlord  had  not  accepted  L.  as  the  tenant ; 
and,  the  jury  having  found  for  the  defendant,  the  com-t  refused  to 
disturb  the  verdict  (/).  Where  the  defendant  took  premises  from 
a  testatrix,  and  subsequently  to  her  decease  paid  rent  to  an  agent 
of  the  family,  who  gave  a  receipt  "  on  account  of  the  family  of  the 
late  Mrs.  L.,"  it  was  held,  that  this  was  evidence  of«a  joint  letting, 
and  that  the  plaintiffs,  the  appointees  under  the  will  of  Mrs.  L., 
might  recover  in  use  and  occupation,  as  on  a  joint  demise,  though 
they  were,  in  fact,  tenants  in  common  (g).  A.  lets  lands  to  B., 
who  underlets  to  C.  and  others ;  during  these  tenancies,  A.  gives 
notice  to  C.  and  the  other  under-tenants  to  quit,  and  C.  does  quit, 
and  the  lands  before  occupied  by  him  remain  unoccupied  for  a  year, 

(d)  Surplke  v.  Famsworth,  7  M.  &  G.  PuUen,  10  M.  &  'W.  321. 

576.     See  further,  as  to  the  right  of  a  (e)  Freemcmy.  Jury,  1  M.  &  M.  19.' 

tenant  to  withdraw  from  the  tenancy,  the  (/)  Woodcock  v.  Nuth,  8  Bingh.  170. 

judgment  of  Tmdal,  C.  J.,  in  Izon  v.  {g)  Last  v,  Dinn,  28  L.  J,,  Ex.  91 
Oorton,  5  B.  N.  C.  501 ;  and  Arden  v. 
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and  are  then  again  let  by  B. ;  A.  cannot  recover  against  B.  for  the 
use  and  occupation  of  this  land  for  the  year.  And  semhle,  under 
these  circumstances,  an  eviction  might  be  pleaded  to  the  whole 
demand  (A).  The  husband  is  not  liable  in  an  action  for  use  and 
occupation,  upon  an  occupation  by  the  wife  dum  sola,  not  at  the 
request  of  the  husband  (i). 

In  aji  action  for  use  and  occupation,  if  it  appear  that  the  pre- 
mises were  let  to  the  defendant  for  the  purposes  of  prostitution, 
the  action  cannot  be  sustained,  the  contract  being  contra  bones 
mores  (k)  ;  but  where  the  premises  are  not  let  to  the  defendant  for 
the  purposes  of  prostitution,  the  defendant  cannot  evade  the  pay- 
ment of  a  fair  rent,  although  she  proi^  that  she  has  used  them  for 
those  purposes  (I).  In  an  action  for  use  and  occupation  of  a  lodging 
under  s.  weekly  tenancy,  where  it  did  not  appear  that  the  lodging 
was  originally  let  for  the  purposes  of  prostitution ;  it  was  held,  that 
the  plaintiff  could  not  recover  the  weekly  rent,  which  had  accrued, 
after  he  was  fully  informed  that  the  defendant  occupied  the  lodging 
for  the  purposes  of  prostitution  (m).  See  further  on  this  subject, 
ante,  p.  80. 

Assumpsit  for  use  and  occupation :  on  examination  of  a  witness 
who  proved  the  occupation  by  defendant,  it  appeared  that  there 
had  been  an  agreement  in  writing,  but  not  stamped.  It  was  con- 
tended, by  plaintiff's  counsel,  that  the  agreement  not  having  been 
stamped,  was  not  binding  on  the  parties,  and  that  therefore  the 
plaintiff  might  waive  this,  and  go  into  evidence  generally  for  use 
and  occupation.  It  was  insisted  for  defendant,  that  it  appeared  that 
the  defendant  held  under  a  written  contract,  and  therefore  that  the 
plaintiff  was  bound  to  give  it  in  evidence.  Eldon,  C.  J.,  was  of 
this  opinion ;  observing,  that  this  being  a  specific  contract  between 
plaintiff  and  defendant,  the  plaintiff  is  bound  to  show  what  that 
contract  was  :  it  may  contain  clauses  which  may  prevent  plaintiff 
from  recovering ;  others  for  the  benefit  of  defendant,  which  he  had 
a  right  to  have  produced  :  but  the  contract  not  being  stamped,  it 
could  not  be  given  in  evidence  (?^),  therefore  the  plaintiff  must  be 


(h)  Sum  V.  Phelps,  1  Sta.  9i.  (»)  See  R.  v.  Tlie  MiabUants  of  St. 

(i)  Sichardson  v.  Mall,  1  B.  &  B.  50.  Paul's,  Bedford,  6  T.  E.  452  ;  and  Bux- 

Ih)  Gimrday  v.  Richardson,  1  Esp.  13.'  ton  v.  Cornish,  12  M.  &  W.  426,  recog- 

So  the  first  publisher  of  a  libellous  and  nizing  Vincent  v.   Cole,  3  C.  &  P.  481  ; 

immoral  work  cannot  maintain  an  action  M.  &  Malk.  257,  by  which  Lord  Tenterden 

against    any   person    for    publishing    a  had  overruled  the  dictum  of  JSaj/%,  J., 

pirated  edition.    Stockdale  v.  Onwhyn,  5  in  iJ.  v.  Pendleton,  15  East,  449.     By  17 

B.  &  C.  173.     In  Poplett  v.  Stockdale,  2  &  18  Vict.  c.  125,  s.  28,  all  such  instru- 

C.  &  P.  198,  it  was  held  that  the  printer  ments  as  may  be  stamped  after  execution, 
could  not  recover  against  the  publisher.  may  be  received  in  evidence,  if  the  party 

(I)  Wiggins  v.  Qeorge,  per  Abbott,  C.  J.,  who  tenders  them  is  prepared  at  the  trial 

Middlx.  Sitt.  after  E.  T.  5  Geo.  IV.  to  pay  to  the  officer  of  the  court,  the 

(m)  Jennings  v.  Throgmorton,  Ey.  &  proper  duty  and  penalty. 
M.  251. 
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nonsuited  (o).  But  where  one  of  the  plaintiff's  witnesses,  on  cross- 
examination,  said  he  tiad  heard  from  the  plaintiff's  attorney,  that 
there  was  an  agreement  in  writing ;  this  was  held  no  evidence  of 
its  existence,  so  as  to  render  its  production  by  the  plaintiff  neces- 
sary {p). 

An  action  for  use  and  occupation  is  maintainable,  without 
attornment,  upon  the  4  &  5  Ann.  c.  16,  ss.  9  and  10,  by  the  trus- 
tees of  one,  whose  title  the  tenant  (defendant)  had  notice  of, 
before  he  paid  over  his  rent  to  his  original  landlord,  although  the 
tenant  had  no  notice  of  the  legal  title  being  in  the  plaintiffs  on  the 
record  (g). 

(o)  Brewer  v.  Palmer,  3  Esp.  213.  (q)  Zumley  v.  Hodgson,  16  East,  99. 

(p)  Watson  V.  King,  3  C.  B.  608. 


BANKRUPT. 

In  reference  to  this  title,  see  the  Advertisement  in  Volume  I. 
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INDEX 

TO 

THE  PRINCIPAL  MATTERS. 


A. 

ABANDONMENT : 

assured  may  elect  to  abandon,  906 

what  loss  is  necessary  to  justify,  907 

notice  of,  must  be  given  in  reasonable  time,  909 

when  there  may  be  a  total  loss  without  an  abandonment,  ib. 

one  jointly  interested  with  others  may  give  notice  for  all,  911 

not  necessary  in  case  of  total  loss,  908 

ABATEMENT : 

plea  of,  for  non-joinder,  stat,  3  &  4  Will.  IV.  c.  42,  s.  8,  142 
plea  of,  of  coverture,  not  within  stat.,  ib, 
of  nuisance,  by  commoner,  381 

ABSENCE : 

for  seven  years  together  affords  presumption  of  deatli,  675 
ABSTRACT : 

vendor  must  be  prepared  to  deliver  and  verify  on  the  day  fixed  for  complo 
tion  of  purchase,  219 

ABUTTALS : 

K.  G.  H.  4  "Will.  IV.  respecting,  1253,  4 
proof  of,  1272 

ACCEPTANCE  OF  BILLS  OF  EXCHANGE.    See  Bill  of  Exchange. 
if  drawn  by  third  party  not  evidence  of  account  stated,  129 
nature  of,  282 
presentment  for,  281 
qualified,  conditional,  283 
supra  protest,  285 
of  all  bills  must  be  in  writing,  283 

ACCEPTANCE  OF  CHARTER: 
cannot  be  partial,  11 23 

ACCEPTANCE  OF  GOODS : 

what  sufficient,  within  Statute  of  Frauds,  792—99 

ACCEPTOR  OF  BILL  OF  EXCHANGE : 

acceptor  paying  bondjide  indorsee  of  a  forged  bill,  indoiBce  may  retain  the 

money,  118 
liability  of,  285 

is  considered  as  principal  debtor,  302 
effect  of  entering  into  composition  with,  312 
evidence  in  action  against,  321 
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ACCESS : 

■what  is  considered  as  such,  673 

non-access  must  be  proved  by  otber  testimony  than  wife's,  673 

ACCIDENT: 

where  no  excuse  for  trespass,  1249 
coach-owner  not  liable  for  inevitable,  349 

ACCOMMODATION  BILL : 

where  no  effects,  notice  to  drawer  of  dishonour  unnecessary,  302 

ACCORD  AND  SATISFACTION.    See  Assumpsit. 
plea  of,  in  assumpsit,  147 

with  mutual  promises  good  without  performance,  148 
creditor  agreeing  to  accept  less  than  just  debt  not  bound,  149 

except  against  a  surety  on  faith  of  such  agreement,  ih. 
plea  of,  in  covenant,  468 

whether  accord  before  day  of  payment  can  be  pleaded  to  debt  on  bond,  49G 
payment  of  part,  and  promise  to  pay  residue,  cannot  be  pleaded  in  satis- 
faction to  debt  on  bond,  ih, 
payment  of  leas  sum  hefore  the  day  may  be  pleaded,  497 
plea  of,  in  trespass,  1258 

ACCOUNT: 

action  of,  at  common  law,  1 

must  be  either  privity  in  deed  or  in  law,  ib. 

since  stat.  4  Ann.  c.  16,  2 

how  to  declare  on,  ib. 

bailiff  at  common  law  answerable  for  what  he  ought  to  have  made,  ih, 

by  statute,  for  actual  receipts  only,  3 
on  a  running  account  between  merchant  and  broker,  ih, 
by  executors,  administrators,  and  executors  of  executors,  ih, 
against  executors,  &c.  of  guardian,  bailiff  or  receiver,  ib, 
lies  not  against  infant,  ih, 
nor  by  executor  against  co-executor,  ih, 
plea  in,  4 

evidence  on  ne  unques  receiver,  ib. 
defendant  cannot  pay  into  court,  ih, 
limitation  of  time  for  action,  ih. 
judgment  quod  computet,  form  of,  5,  n. 
interlocutory  only,  5 
proceedings  thereon,  ih, 

auditors,  their  power  by  stat.  4  Ann.  c.  16,  ib, 
proceeding  in  default  of  bail,  ih. 
rules  for  pleading  before  auditors,  5,  6 
final  judgment,  form  of,  6 
writ  of  error  lies  on  this  judgment  only,  ib, 
execution,  ib, 

bills  of  exchange  are  not  within  the  exception  in  the  Statute  of  Limitations 
as  to  merchants'  accounts,  257 

ACCOUNT  STATED : 
assumpsit  on,  125 
evidence  upon  count  on,  125 

debt  defieient  in  legal  proof  may  be  established  on  account  stated,  if  de- 
fendant has  had  benefit  of  contract,  128 
infant  not  liable  on,  159 

ACKNOWLEDGMENT : 

of  debt,  what  sufficient  to  take  case  out  of  Statute  of  Limitations,  171 
ACT  BOOK: 

when  proof  of  persons  being  executors,  727 
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ACTION  ON  THE  CASE: 

trespass  or  case  for  false  imprisonment,  851 

ACTION,  NOTICE  OF.     See  Ofpicek. 

ADJUSTMENT : 

nature  and  effect  of,  921 

ADMINISTRATION.     See  Execttoe. 
by  whom  granted,  689 
Toid  or  voidable,  691 
de  bonis  non,  695 
limited  or  temporary,  696 
evidence  of,  726 
effect  of  pleading  Statute  of  Limitations  as  to,  723 

ADMINISTRATOR.     See  Exectjtok.  • 

action  does  not  abate  by  death  of  plaintiff,  administrator  may  continue, 

176 
interest  of,  in  property  of  intestate,  ib. 
what  he  may  do  before  probate,  ih.,  694 

each  administrator  has  entire  control  of  personal  estate  of  testator,  692 
property  of  deceased  vests  in,  at  what  time,  693 
his  title,  however,  relates  back  to  death,  694 
cannot  distrain  before  administration,  ih. 
de  bonis  non,  what,  695 
actions  by,  708 

against,  714 
plea  by,  719 

ADMIRALTY : 

effect  of  sentences  in  a  court  of,  944 
seamen  may  sue  in,  for  wages,  1190 

ADMISSION: 

of  deceased  persons  in  ejectment,  665 

ADMITTANCE : 

mandamus  lies  to  admit  copyholder,  1026 

ADULTERY: 

action  for,  now  abolished,  8  •  i  .     j 

petition  for  divorce,  or  judicial  separation,  may  claim  damages,  8,  n.,  28 

what  conduct  in  the  husband  will  bar  his  right,  8 

when  husband  and  wife  live  apart.  10 

actual  marriage  must  be  proved.    See  Maeeiagb. 

proofs  of  adultery,  25 

what  circumstances  go  in  mitigation  of  damages,  27 

what  circumstances  operate  in  aggravation,  26 

new  trial,  in  what  cases  granted,  in  old  action  for  crim,  con.,  24,  5 

costs,  28 

ADVERSE  POSSESSION: 

doctrine  of,  in  effect,  abolished,  654 
apparent  exception,  654,  n. 

ADVOWSON :  __ 

,  in  fee,  purchase  of,  when  not  simony,  507 
ejectment  will  not  lie  for,  628 
AGENT.     See  Facioe,  Beokee,  Peincipax. 

wYere^'luition  for  money  had  and  received  must  be  brought  against,  and 
where  against  principal,  122  , .      ,» r  •      -j.  ■», 

obtaining  money  illegally,  cannot  discharge  himself  by  paying  it  over,  ih. 
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AGENT — continued. 

cannot  set  m^j'us  tertii  against  principal,  123 

cannot  be  converted  into  trustee  by  notice,  ib, 

possession  of,  is  possession  of  principal,  ib. 

tender  to,  where  good,  188 

notice  to  principal,  notice  to  agent,  and  vice  versa,  742 

principal  is  civilly  responsible  for  acts  of,  ib. 

authorised  to  act  in  usual  way  of  business  only,  734 

drawing  or  acceptance  of  bills  by,  262 

who  is  deemed  such  within  Statute  of  Frauds,  802 

under  sect.  1,  must  be  appointed  by  writing,  758 

secus  under  sects.  4  &  17,  804 

AGISTER: 

has  not  any  lien,  1319 

AGREEMENT : 

different  kinds  of,  55.     See  CoNSlDEEiTioif. 

parol,  ib. 

illegal,  68 

in  restraint  of  trade,  69 

in  contravention  of  statutes,  72 

contrary  to  public  policy,  70 

fraudulent,  76 

immoral,  SO 
when  void  by  Statute  of  Frauds,  765 
made  in  consideration  of  marriage,  778 
on  contract  on  sale  of  lands,  or  interest  in  them,  779 
for  lease,  must  be  in  writing,  ib. 
containing  words  of  present  demise  is  a  lease,  759 
to  assign  or  surrender  must  be  in  writing,  782 
not  to  be  performed  within  one  year,  785 
or  memorandum  must  be  in  writing,  788 

variation  or  waiver  of  written,  808 

ALIEN : 

wife  of,  when  chargeable  as  a  feme  sole,  240 

who  is  an  alien  enemy,  890 

enemy  cannot  sue  on  a  policy  of  insuranc'e,  928 

ALIMONY : 

if  not  paid,  husband  liable  for  wife's  necessaries,  229 

ALLOWANCE: 

separate  to  wife,  228 

ALTERATION : 

of  bills  of  exchange,  274 

deed  more  than  thirty  years  old,  496 

parol,  of  written  contract,  806 

AMBASSADOR: 

marriage  in  chapel  of  English  ambassador  abroad  valid,  21 
no  distress  of  goods  of,  592 

AilENDMENT: 

under  Common  Law  Procedure  Acts,  29 
by  whom  to  be  made,  31 
where  may  be  made,  ib. 

of  power  of  court  in  bane,  32 
what  amendments  allowed,  33 
in  case  of  nonjoinder  or  misjoinder,  30 
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AMENDS : 

tender  of,  in  case  of  irregular  distress,  611,  1156 
by  justice,  854 
in  actions  against  newspapers  for  libel,  994 

AMERCIAMENT : 

in  court  leet,  debt  lies  for,  474 

ANCESTOR.    -See  Bond. 

ANCIENT  DEMESNE : 
how  proved,  678 

ANNUITY: 

no  action  of  debt  for  arrears  of,  539 
APOLOGY :  ^ 

plea  of  in  libel,  994 

may  be  given  in  evidence  in  mitigation,  in  slander,  1214 

APOTHECARY : 

must  prove  his  qualification  before  action,  147 
APPOINTEE: 

where  he  cannot  be  sued  as  assignee,  448 

APPOINTMENT: 

by  will,  826 
APPORTIONMENT: 

of  rent,  statutes  concerning,  542 

APPRAISEMENT: 

of  distress,  when  and  how  to  be  made,  605 

effect  of  appraisement  on  the  premises,  606 

must  be  by  two  appraisers,  but  they  need  not  be  professional,  603,  605 

constable  must  attend  appraisement  and  swear  the  appraisers,  605 

charges  for,  where  sum  due  only  20Z.,  607 

APPRENTICE : 

may  plead  infancy  to  covenant  upon  an  indenture  of  apprenticeship,  471 
actions  by  masters  for  enticing  and  harbouring,  1062 
not  material  that  apprentice  was  not  legally  bound,  1063 
promissory  note  given  as  an  apprentice  fee,  is  void  for  want  of  considera- 
tion, if  indentures  are  void,  336 
See  Mastee  and  Seevant. 

APPROPRIATION : 
of  payments,  161 

unappropriated  payment  may  be  applied  to  an  equitable  debt,  162 
Secus  as  to  payment  for  illegal  contract,  ib. 

APPROVEMENT : 

of  commons,  375.    See  Commoit. 

ARREST : 

what  acts  the  officer  may  justify  in  making  an  arrest,  49 
may  be  made  without  touching  the  person,  ib. 
words  merely  will  not  make  an  arrest,  848,  1168 

trespass  for  false  imprisonment  will  lie  for  an  unlawful  arrest,  as  on  mesne 
process  not  returned,  846 

or  not  being  the  person  named  in  the  writ,  846,  7 

or  if  the  arrest  be  made  on  a  Sunday,  850 

or  after  return  day  of  writ,  ib, 
original  arrests  only  prohibited  on  a  Sunday,  850,  1169 
action  for  malicious  arrest,  1008 
See  Rescotjs. 
vol.  II.  Q  Q 
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ARRESTS.    See  iNSimANCE. 
loss  by,  899 

ARTIFICIAL  WATERCOURSES : 
law  as  to,  1077 

ASSAULT  AND  BATTERY: 

what  acts  amount  to  an  assault,  4 1 

battery  defined,  42 

the  remedy,  ib. 
immaterial  whether  the  act  be  wilful  or  not,  ib. 
lies  against  him  at  whose  command  injury  is  done,  ib. 

or  if  he  ratifies  act,  ib. 

or  holds  himself  responsible,  ib. 
even  after  conviction  in  criminal  process,  44 

or  acquittal,  if  without  collusion,  ib. 
conviction,  if  fine  paid;  or  certificate,  tinder  6  Geo.  IV.,  plea  in  bar  to 

action,  ib. 
in  declaration  for,  plaintiff  may  recover  for  assault  alone,  44 
venue  transitory,  except  where  directed  by  statute,  45 

the  day  is  not  material,  ib. 

vi  et  armis  et  contra  pacem  no  longer  necessary,  46 

the  commission  of  the  fact  must  be  alleged  positively,  ib. 

general  issue,  and  evidence  under  it,  ib. 
the  general  issue  by  statute,  how  to  be  pleaded,  47 
money  cannot  be  paid  into  court,  ib. 
exception,  165,  n. 
justification  in  defence  of  person's  wife,  child,  master,  47 

in  defence  of  possession,  48 
particulars  of  title  need  not  be  set  out,  ib. 
justification  by  officers  executing  process,  49 
a  battery  not  justified  by  showing  an  arrest  merely,  49 
moderate  chastisement  by  master,  parent,  &c.,  60 
justification  must  be  specially  pleaded,  ib, 
plea  of,  must  confess  a  battery,  ib. 
of  local  and  transitory  justifications,  ib. 
Replication,  de  injuriA,  51 
new  assignment,  when  necessary,  ib. 
joining  issue  under  Common  Law  Procedure  Act,  ib. 
the  action  must  be  brought  within  four  years,  44,  51 
damages,  how  calculated,  62 
against  joint- trespassers,  ib. 

when  a  nolle  prosequi  should  be  entered  against  one,  ib, 
when  a  new  writ  of  inquiry  may  be  issued,  53 

ASSETS : 

admission  of,  what  is,  706 

land  devised  but  not  charged  with  debts  is  equitable  assets,  708 
assets  quando  acciderint,  728 
■  wife's  choses  in  action,  where,  224 
of  the  replication  of  assets  to  a  plea  of  riens  per  descent  and  by  what  proof 
it  may  be  supported,  533 
ASSIGN: 

covenant  not  to,  without  licence,  429 

whether  included  in  term  "  usual  covenants,"  430 
by  it,  lessee  restrained  from  general  right  to  assign,  ib, 
assignments  in  breach  of  this  covenant  not  void,  ib.,  462 
what  acts  are,  and  what  are  not,  a  breach  of  this  covenant,  430 
assignment  by  operation  of  law  not  a  breach,  431 
determined  by  licence  once  granted,  though  partial  only,  ib. 
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ASSIGN — continued. 

covenant  not  to,  without  licence — continued. 

when  it  extends  to  executors  of  deceased  lessee,  430 

forfeiture  how  waived,  433 

equity  will  not  relieve  against  forfeiture,  434 

by  bankrupt,  432 

ASSIGNEE.    See  Coteitant. 

of  reversion,  whoUy  or  in  part,  may  take  advantage  of  covenants,  439 

but  assignee  of  part  cannot  take  advantage  of  conditions,  440 
assignee  of  term  may  take  advantage  of  covenants  running  with  the  land, 

ib. 
what  comprehended  by  term  assignee,  ib. 
where  the  heir  may  be  charged  as,  444 
where  liable,  though  not  named,  445      - 
where,  if  named,  446 
where  not  liable,  though  named,  446 
of  parcel  of  estate,  liable  on  covenant  to  repair,  448 
liable  to  pay  rent  for  a  moiety  though  evicted  from  other  moiety,  ib. 
not  liable  for  breaches  incurred  before  or  after  assignment,  449 
what  will  be  a  suifioient  conveyance  in  order  to  exonerate,  449,  n. 
of  term,  by  way  of  mortgage,  liable  to  covenants  in  the  lease,  450 
the  whole  estate  must  be  conveyed  to  make  assignee  chargeable,  452 
under-lessee  not  liable  as,  452 
but  devisee  of  equitable  estate  is  not  liable  as,  452 
reserving  the  rent  to  the  lessee  will  not  prevent  assignee  suing  lessor  on 

covenant,  ib, 

ASSIGNMENT: 

of  leases  must  be  by  deed,  763 
agreement  to  assign  must  be  in  writing,  782 
where  lessee  may  plead,  in  bar  to  debt  for  rent,  541 
covenant  not  to  assign  without  licence.    See  AssisK. 
assignment  of  bail-bond,  524.    See  Bail 

ASSUMPSIT: 

nature  of  the  action  of,  54 

cases  where  assumpsit  lies  and  not  covenant,  though  promise  be  by  deed, 

400 
where  law  will  raise  implied  assumpsit  on  deed,  459,  n. 
as  to  the  consideration,  ib.     See  Considebatioh-. 
forbearance  of  suit  when  a  sufficient  consideration,  56 

when  not,  60 
necessity  of  stating  a  request,  in  what  cases,  66 
different  kinds  of  agreements,  55 
agreement  must  be  legal,  68 
illegality  in  the  consideration  or  the  promise,  ib. 
where  part  of  an  entire  consideration  is  illegal,  66    _    _ 
where  promise  to  do  two  or  more  acts,  one  of  which  is  illegal,  zb. 
agreement  contrary  to  public  policy,  70  r.    j      j  i     i  /.- 

collateral  misrepresentation  to  avoid  a  contract  must  be  fraudulent,  6 1 
misrepresentation  must  be  made  for  purpose  of  deceit,  ib. 
immoral  agreements,  80 

indebitatus  assumpsit,  nature  of,  81.     See  Indebitatus. 
form  of  count  in,  82 
when  it  lies  and  when  not,  83 
credit  unexpired,  88 
contract  entire  and  unfulfilled,  89 
money  paid,  91  „ 

money  had  and  received,  96.    See  Monet  had  and  Eecbived. 

on  an  account  stated,  125 

Q  Q  2 
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declaration  in,  129 
venue  transitory,  ib. 

number  of  counts  under  general  rules,  ib.      _ 
if  action  brought  in  inferior  court,  ib. 
time  and  placcj  130 
how  to  state  the  contract,  ib. 
and  the  consideration,  131 
how  to  state  forbearance  of  suit  in,  ib.,  61 
insufficient  considerations  need  not  be  stated,  132 
executed  and  executory  considerations  how  to  be  stated,  65,  132 
breach  of  contract  how  to  be  stated,  132 
notice  and  averment  thereof,  ib. 
request  and  averment  thereof,  133 
as  to  conditions  precedent,  ib.   See  Conditions  Pejicedeni,   Co^^cuEaENi 

Acts. 
concurrent  acts,  138.     See  Concueeent  Acts. 
independent  promises,  137,  141 
pleas,  142 

of  the  general  issue,  143 

plea  of,  excluded  in  actions  on  bills  of  exchange,  144 
matters  in  confession  and  avoidance  to  be  specially  pleaded,  ib. 
evidence  under  the  general  issue,  145 
illegal  consideration  must  be  specially  pleaded,  146 
accord  with  satisfaction  a  good  plea,  147 
a  less  sum  when  a  satisfaction,  148 

court  will  not  always  inquire  into  reasonableness  of  satisfaction,  149 
infancy,  152.     See  Infancy. 
pleas  in  abatement,  142 
payment.     See  Patment. 
release.    See  Release. 
limitations.    See  Limitations,  Statitte  of. 
set-oflf.    See  Set-gee. 
tender.     See  Tendee. 
costs.     See  Costs. 

damages,  measure  of,  in  assumpsit,  191 
judgment  in,  194 

ATTESTATION : 
of  will,  883 

ATTESTING  WITNESS : 

must  have  been  called  formerly,  492 

now  not  necessary  except  in  oases  of  deed  where  attestation  necessary,  495 

requisite  to  bill  of  sale  of  ship,  1176 

exceptions  to  this  rule,  ib. 

ATTORNEY : 

has  lien  for  his  costs  on  papers  in  his  hands,  1314 

examination  of,  before  admission,  195,  n. 

admission  and  enrolment  of,  196 

cannot  recover  for  acting  in  county  court  unless  admitted  to  one  of  the 

superior  courts,  198 
certificate  of,  196 

no  actions  by,  for  recovery  of  fees,  unless  enrolled  and  qualified,  196 
no  action  till  after  bill  delivered  one  month  to  client,  198 

except  where  party  about  to  leave  England,  204 
what  are  disbursements,  199 
only  for  professional  business,  200 
what  constitutes  delivery  of  bill,  200 

Bon-delivery  must  be  specially  pleaded,  203 
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whether  amount  can  be  recovered  on  an  account  stated,  without  proof  of 

delivery,  128  ^ 

order  for  taxation,  203 
bill  should  give  history  of  the  cause,  204 
appropriation  of  payments  by  attornies,  205 
must  on  demand  declare  whether  writ  issued  by  him  and  the  name  of  his 

employer  on  issue  of  a  writ,  206 
negligence  no  defence  to  action  on  attorney's  bill,  ib. 
how  far  amount  of  bill  may  be  reduced  for,  ib, 
contract  to  conduct  a  suit  is  a  continuing  contract,  208 
attorney  not  compelled  to  proceed  to  end  of  it,  209 
retainer  determined  by  death  of  client,  ib. 
attorney  liable  to  action  for  negligence,  ib. 
evidence  of  person  being  attorney,  211  ♦ 
See  Taxation. 

AUCTION : 

sale  of  lands  and  goods  by  auction,  within  the  Statute  of  Frauds,  213 

bidding  at  an  auction  may  be  retracted  before  fall  of  hammer,  ib. 

assent  of  seller  signiiied  by  fall  of  hammer,  ib. 

verbal  declaration  of  auctioneer  not  admissible  to  vary  written  memo- 
randum of  sale,  214 

puffing  vitiates  contract,  ib. 

remedy  as  between  vendor  and  vendee  on  a  defect  of  title,  216 

generally  can  only  recover  deposit  and  interest,  216 

where  purchaser  may  recover  damages,  ib. 

when  purchaser  not  bound  to  complete  purchase,  219 

vendor  must  be  ready  with  title-deeds — must  verify  abstract  at  the  day 
fixed— making  out  good  title  afterwards  will  not  avail  him  at  law, 
219 

good  title,  what  is,  219 

particulars  and  conditions  of  sale,  220 

what  sufficient  notice  of  conditions  of  sale,  ib, 

AUCTIONEER : 

agent  of  both  parties  within  the  Statute  of  Frauds,  213,  802 

verbal  declarations  of,  where  binding,  804 — 12 

no  action  will  lie  against,  for  selling  at  highest  price,  though  contrary  to 

owner's  directions,  215 
has  special  property  in  goods,  which  he  is  employed  to  sell,  214,  802 
where  he  may  sue  for  goods  sold,  214 
liable  to  repay  deposit  where  good  title  not  made  according  to  conditions, 

215 
though  he  has  paid  it  to  the  principal,  even  though  no  notice  was  given 
him  not  to  do  so,  216 
not  liable  for  interest  on  deposit,  though  he  has  had  notice  to  invest, 

217 
is  not  general  agent,  to  receive  remainder  of  purchase-money,  unless  so 

stated  in  the  conditions,  221 

AUDITORS: 

in  account,  6,  6 

AUTHORITY: 

money  paid  under  a  void  authority  may  be  feooYered  in  action  for  money 
had  and  received,  96 

AVERAGE  i 
general,  881 
what  goods  are  liable  to  contribution  for  average,  ib. 
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when  there  is  neither  general  average  nor  stranding,  underwriter  not  liable 
when,  885 
AVOWRY  AND  COGNIZANCE.    See  Repletin. 

requisites  of,  1153 

AWARD: 

upon  an  award  to  pay  money  at  several  days,  assumpsit  will  lie  for  each 
sum  as  it  becomes  due,  489,  n.  ,     ,      , 

in  what  cases  submission  to  an  award,  by  an  executor,  deemed  an  admis- 
sion of  assets,  707 

on  money  awarded  to  be  paid  on  a  particular  day,  interest  is  recoverable, 
327 

property  is  not  transferred  by  force  of  award,  1280 

B. 

BAIL: 

may  recover  against  principal  expenses  incurred  in  compelling  him  to  sur- 
render, 94 

obligation  on  sheriff  to  take  bail  on  arrests  on  mesne  process  by  common 
law  and  by  statute,  519 

bail-bond — form — condition  of,  622  &  n. 

variances  between  the  writ  and  condition,  623 

assignment  of  bail-bond,  524 

in  what  court  action  on  bail-bond  must  be  brought,  525 

requisites  of  declaration,  ib. 

non  est  factum  may  be  pleaded  to,  526 

performance,  ib. 

of  the  replication,  nul  tiel  record,  ib. 

when  plaintiff  can  sign  judgment  on,  527 

BAILEE : 

answerable  for  misfeasance,  although  there  was  not  any  consideration,  348 
a  promise  to  be  answerable  for  a  bailee  is  within  4th  section  of  Statute  of 

Frauds,  767 
may  maintain  trover,  1286 
See  Caeeiee. 

BAILIFF: 

account  against,  2 

who  is  considered  to  be  a  bailiff,  2,  n. 

the  being  bailiff  is  traversable, 

in  replevin,  1154 

and  now  in  trespass  qu.  cl.  fr,,  1257 
BANK: 

shares  in  joint-stock,  not  within  17th  section  of  Statute  of  Frauds,  792 
BANK  NOTES : 

tender  of,  187 

property  in,  1301 

BANKER :_ 

liable  in  action  of  tort  for  not  paying  customer's  cheque  after  he  has 

received  funds,  298 
reasonable  time  allowed,  ib, 
has  lien  on  customer's  securities,  When,  1364 
bill  accepted  payable  at  house  of,  305 
banker  receiving  cheque  by  post  has  one  day  to  present  it,  without  incur  > 

rmg  risk  of  negligence,  310 
custom  of,  in  London,  as  to  cheques;  305,  6 
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difference  between  payment  at  banking-house  and  clearing-house,  305 

presentment  at  bank,  after  banking  hours,  not  sufficient  to  charge  drawer, 
when,  lb.  ,  ■ 

statutes  relating  to  banking  co-partnerships,  266,  1106 

See  Cheque.    Bill  op  ExcHAurctE. 
BANK  OP  ENGLAND : 

exclusive  privileges  of,  258 

bound  to  transfer  stock,  specifically  becLueathed,  to  name  of  executor,  712 
BANNS.    8ee  Makeiase. 

marriage  without  due  publication  of ,  void,  16 

must  be  within  three  months  after  complete  publication,  15 
BAPTISM : 

register  of,  how  proved,  675  • 

BAEGE: 

owner  of,  liable  as  common  carrier,  344 
BARN :  r :  . 

not  fixed  in  the  ground  is  not  fixture  betweeji  landlord  and  tenant,  1294 

BAEON  AND  FEME.     See  ABTJLTEaT.    Maebiage. 
liability  of  husband, 
contracts  made  by  wife  before  coverture,  223 

husband  must  be  sued  in  lifetime  of  wife,  ih. 
wife  liable  if  she  survive  husband,  when,  ib. 
contracts  made  by  wife  during  coverture,  224 

marriage,  how  far  a  gift  of  wife's  chattels  to  the  husband,  ib. 
cohabitation,  presumptive  evidence  of  husband's  assent  to  contracts  of 

wife  during  coverture,  225 
how  this  presumption  rebutted,  ib. 
articles  consumed  in  his  house,  ib. 
how  far  she  can  bind  him  as  agent,  226 
when  husband  turns  wife  out  of  doors,  clothes  her  with  power  to 

bind  him  for  necessaries,  225,  232 
wife  eloping  and  living  in  adultery,  227 

where  she  lives  apart  by  consent  and  has  separate  allowance,  228 
where  allowance  is  not  paid,  229 
adequacy  of  allowance,  ib. 
mere  agreement  to  pay  allowance  not  enough,  ib. 
alimony,  231 

where  husband  willing  to  receive  her  back,  231 
where  he  brings  another  woman  to  his  house,  232 
where  he  treats  wife  with  violence,  232,  235 
presumption  of  husband's  assent  done  away  by  his  express  pro- 
hibition, when,  227,  233  • 
what  are  necessaries  for  wife  question  for  jury,  234 . 
so  whether  the  credit  was  given  to  husband  or  wife,  ib. 
person  permitting  woman  to  pass  as  his  wife  is  liable  for  neces- 
saries, 235 
in  respect  of  children  of  wife  by  former  husband,  237 
feme  covert  may  be  considered  as  feme  sole,  when,  ib. 

by  custom  of  London,  238 ;  by  civil  death  of  husband,  ib. 
absence  amounting  to  civil  death,  ib. 
when  husband  is  an  alien  and  deserts  the  kingdom,  ib. 
where  wife  has  been  separated  by  judicial  separation  of  court,  242 
or  has  received  protection  from  magistrate,  243 
actions  by  husband  and  wife, 

where  husband  and  wife  must  join,  243 
where  husband  must  sue  alone,  245 
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actions  by  husband  and  wife — continued, 

where  husband  and  wife  may  join,  or  husband  may  sue  alone,  246 
in  assumpsit,  247 ;  covenant,  ib. ;  debt,  ib. 
quare  impedit,  249 ;  repleyin,  ib. ;  tort,  ib. ;  trespass,  ib. ;  trorer, 
250 
actions  against  husband  and  wife,  251 
money  lent  to  wife,  ib. 

ne  unques  accouple  en  loyal  matrimonie  bad,  ib. 
promise  by  wife  after  marriage  bad,  ib. 
insolvency  or  bankruptcy  of  husband  good  plea,  25 
husband  and  wife  taken  in  execution  for  debt,  254 
false  imprisonment  by  wife, 

in  case  of  slander  spoken  by  husband  and  wife,  253 

BARRATRY: 

the  meaning  of,  as  applied  to  subjects  of  British  marine  insurance,  901 

how  it  may  be  committed,  ib. 

not  necessary  that  the  master  should  derive  any  benefit  from  the  act  done, 

902 
but  there  must  be  fraud,  903 

by  whom  and  against  whom  barratry  may  be  committed,  ib. 
no  barratry  where  shipowner  consents  to  acts  done,  ib. 
not  necessary  that  loss  should  happen  in  the  act  of  committing  barratry, 

allegation  that  ship  was  lost  by  fraud  and  neglect  of  master,  equivalent  to 
alleging  a  loss  by  barratry,  ib, 

BARRISTER: 

offensive  words  spoken  by,  where  justifiable,  1213 
mandamus  does  not  lie  to  admit,  1029 

BASTARDY.    See  Lbghtimact. 
BATHING: 

there  is  no  common  law  right  of  bathing  in  the  sea,  1264 
BATTERY.    See  Assatjit. 
BELLS: 

are  fixtures  affixed  to  freehold,  for  which  trover  will  not  lie  by  tenant  at 
end  of  term,  though  they  have  been  severed,  1293 

BEYOND  SEAS: 

when  Statute  of  Limitations  commences  to  run  in  case  of  absence 
of  plaintiffs,  178 
of  defendants,  179 

BIDDING: 

till  when,  bidding  at  an  auction  may  be  retracted,  213 

by  puffersvitiates  a  sale  by  auction,  214 

at  an  auction  makes  auctioneer  agent  of  bidder,  when,  803 
BILL : 

attorney's,  action  on,  198,  et  seq. 

in  equity,  where  not  evidence,  677 

BILLS  OP  EXCHANGE  AND  PROMISSORY  NOTES : 
bOl  of  exchange,  nature  of,  256,  7 
is  a  simple  contract  debt,  267 
suable  within  six  years,  ib, 

by  administrator  of  payee,  time  begins  to  run  from  time  of 
granting  letters  of  administration,  ib. 
Parties  to, 

ought  to  be  three,  may  be  only  two,  257 
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rarties  to — eontinued. 
who  may  be,  258 

corporation,  -when,  il. 
infant,  when,  261 
feme  covert,  when,  262 
agents  may  be  parties  to,  ib. 

personal  responsibility  of,  on  a  bill,  when  it  arises,  263 
what  not  sufficient  authority  to  agent  to  indorse,  264 
partners, 

when  one  may  bind  the  firm,  264,  5 
when  two  partnerships  under  the  same  firm,  266 
spiritual  person,  ib, 
payee  should  be  a  real  person,  277 

but  a  bill  payable  to  fictitious  pwson  is  good  as  between  innocent 
indorsee  and  drawer,  ib, 
requisites  of, 

usual  forms  of,  267,  8 

must  be  for  payment  of  money,  unconditionally,  269 

not  out  of  a  particular  fund,  ib, 
no  precise  form  required,  267 

words  "  or  order"  necessary  to  make  bill  negotiable,  277 
not  necessary  to  insert  words  "value  received,"  ib. 
Stamp, 

bills  of  exchange  not  available  unless  stamped,  270 
exemptions  from  stamp  duty,  271 
how  amount  of  stamp  calculated,  ib, 

where  stamp  of  equal  value  but  different  denomination,  271 
effect  of  alteration  of  a  bill  as  to  the  stamp,  273 
stamp  necessary  on  foreign  bill,  270 
Date, 

when  no  date,  time  of  drawing  considered  the  date,  274 
dated  on  Sunday,  ib, 
alteration  of  bUl,  274 

mere  correction  of  mistake,  or  not  in  material  part,  275 
effect  of  alteration  of  date,  276,  6 
proof  of  alteration  before  issue  lies  on  plaintiff,  276 
consideration  for.     See  Consibeeation. 
how  far  bill  negotiable  after  it  becomes  due,  280 
subject  to  equities  of  previous  parties,  ib. 
paid  at  maturity  cannot  be  reissued,  281 
nor  bUl  dishonoured  and  taken  up  by  drawer,  ib. 
Acceptance, 

presentment  for,  necessary  within  reasonable  time,  282 

must  now  be  in  writing  on  all  bills,  ib. 

qualified  acceptance,  283,  317 

conditional  acceptance,  283,  318 

instances  of,  284 

acceptance  may  be  cancelled  by  acceptor  whilst  bill  in  his  hands, 

283 
supra  protest,  285, 
liability  of  acceptor,  ib, 

discharged  only  by  express  agreement,  ib. 

acceptance  in  blank,  286 

non-acceptance,  ib. 

notice  how  to  be  given  to  drawer,  ib. 

want  of,  does  not  affect  subsequent  bond  fide  indorsee's  remedy  against 

drawer,  ib, 
Statute  of  Limitations  begins  to  run  from  non-aooeptance,  287 
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whether  notice  to  drawer  may  be  dispensed  with  when  drawer  has  no 

effects  in  hands  of  acceptor,  287,  819 
non-acceptance  and  notice  thereof,  286 
notice  to  be  given  to  indoraer  to  make  him  liable,  289,  290 
waived  by  his  subsequent  promise,  290 

but  not  by  proposal  to  pay  by  instalments  without  knowledge  of  all 
circumstances,  ib. 
protest  of  foreign  bill  for  non-acceptance,  291,  2 
of  inland  bill,  292 
when  to  be  made,  ib. 
seldom  made  in  case  of  inland  bill,  293 
on  non-acceptance,  drawer  or  indorser  immediately  liable  even  before  bill 

is  due,  ib. 
lost  bUl,  party  may  proceed  on,  giving  indemnity,  ib, 
Transfer  of  bills  and  notes, 

payable  "  to  order  "  or  "  bearer,"  how  transferable,  294 

whether  bill  negotiable  a  question  of  law,  ib. 

may  be  negotiated  after  due,  280 

even  if  accommodation  bills,  ib. 

but  then  indorsee  takes  it  on  credit  of  indorser,  ib. 

a  party  who  takes  an  overdue  bill  takes  it  with  its  equities,  ib. 

cannot  be  negotiated  after  due,  if  paid  by  or  on  behalf  of  the  acceptor, 

280  . 

nor,  in  the  case  of  an  accommodation  bUl,  after  payment  by  drawer,  ib. 
indorsement, 

must  be  accompanied  by  a  delivery,  ib. 
similar  in  effect  to  making  new  bill,  ib. 
admits  signature  of  all  prior  indorsers,  ib. 
in  blank,  what  is,  295 ;  effect  of,  ib. 
indorser's  name  must  appear  to  make  him  liable,  294 
Erench  bill,  blank  indorsement  gives  no  property,  295 
special  indorsement,  what,  ib. 

words  "  or  order,"  not  necessary  in  special  indorsement,  296 
effect  of  special  indorsement,  295,  6 
bill  payable  to  "  A.'s  order,"  effect  of,  297 
every  indorsee  may  consider  himself  the  indorsee  of  the  payee,  295 
and  may  so  allege  in  the  declaration,  ib. 
by  administrators,  299 

indorsee  must  prove  handwriting  of  first  indorser,  298 
by  bankrupt,  when  good,  299 
due  caution,  and  bonajides  necessary  in  indorsee,  228 
Presentment  for  payment,  300 

presentment  of  bill  payable  at  banker's  not  necessary  to  be  made  there 
to  charge  acceptor,  318 
unless  made  payable  "  there  only,"  ib. 
but,  necessary  in  order  to  charge  drawer,  ib,  , 
usance,  what,  300 
days  of  grace,  ib. 

how  computed,  ib. 

not  allowed  on  notes  payable  on  demand,  301 
qucere  whether  on  bills  payable  at  sight,  ib. 
no  days  of  grace  in  France,  ib. 

_  distinction  between  bUls  payable  after  sight  and  after  date,  ib. 
Notice  of  non-payment, 

should  be  given  to  drawer  generally,  302 
when  not  necessary,  288,  289,  302 
to  indorser,  ib. 
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Notice  of  non-payment — continued. 
within  what  time,  306 
may  be  sent  by  post,  303 
where  bills  fall  due  on  day  preceding  Good  Friday,  &c.,  304 

where  several  indorsements,  ib. 
bills  made  payable  at  banking-houses,  303 

sufficient  if  presented  to  clerk  at  clearing  house,  ib. 

at  banking-house  after  banking  hours  not  sufficient,  ib. 

within  what  time  sufficient,  ib. 
what  notice  holder  must  give  to  indorser,  307 
notice  must  state  fact  of  dishonour  by  acceptor,  ib. 
proof  of  demand  at  place  named  sufficient,  ib. 
when  residence  of  indorser  unknown,  what  sufficient  notice,  ib. 
how  notice  may  be  waived  as  betyieen  drawer  and  acceptor,  308 

as  between  drawer  and  indorsees,  ib. 

as  between  maker  and  indorser  of  note  not  payable  to  order,  ib. 

by  part  payment,  ib. 

where  bill  not  drawn  on  a  proper  stamp,  270 
Protest  for  non-payment, 

necessary  as  well  as  notice  in  case  of  foreign  bill,  308 
must  be  stamped,  309 
place  where  to  be  made,  ib. 
when,  310 
of  the  acts  of  the  holder,  whereby  the  parties  to  the  bill  may  be  dis- 
charged, 312 
by  holder  compounding,  or  agreeing  with  acceptor,  ib. 
by  part  payment,  ib. 
by  indulgence  to  principal,  ib.,  410 

prior  indorser  not  discharged  by  indulgence  to  subsequent  one,  when  ,314 
Action  on  a  bill  or  note, 
form  of,  316 
declaration,  ib. 
amendment  for  variance,  317 
when  on  a  qualified  acceptance,  ib. 

on  conditional  acceptance,  318 

second  acceptance,  ib. 

facts  dispensing  with  notice,  &o.,  to  be  averred  specially,  ib. 

acceptance  by  an  agent,  ib. 
counts  on  the  consideration,  when  to  be  added,  319 
particulars  of  demand,  ib, 

remedy  on  a  bill  by  summary  procedure,  under  Bills  of  Exchange 
Act,  316 

Pleas,  _  .    .  ,     ., 

non  assumpsit  generally  inadmissible,  ib. 

exceptions,  320  i    j  j    -i 

matters  in  confession  and  avoidance  to  be  specially  pleaded,  tb. 

alteration  after  acceptance  or  want  of  proper  stamp  may  be  shown 
under  non  accepit,  321 
Evidence, 

when  original  bill  or  note  must  be  produced,  ib. 

when  handwriting  on  a  bill  must  be  proved,  ib. 

what  acts  admit  handwriting,  321  _ 

acceptor  can  never  dispute  handwriting  or  identity  of  drawer,  321—23 

indorser  cannot  dispute  prior  indorsements,  324 

declaration  of  prior  holder  admissible,  when,  ib. 

receipt  not  conclusive,  ib. 

handvvriting  how  proved,  325 

when  protest  must  be  proved,  ib. 


1360  INDEX. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  ^OTES-contimed. 
interest  when  recoverable,  ib. 

from  what  time  to  what  time,  325 — 7 

on  promissory  notes  payable  on  demand,  327 

on  notes  payable  at  a  certain  day,  ib. 

on  notes  payable  by  instalments,  ib. 

need  not  be  claimed  in  particulars  of  demand,  328 
in  what  order  to  be  paid  by  executor,  703 
debt  lies  on,  where  there  is  privity  of  contract,  485 
See  Inboesbment — Peoiest. 

BILL  OP  LADING: 

when  evidence  of  property,  743 

where  property  passes  by  indorsement  of,  1239,  1281 

BILL  OF  PARTICULARS,  83,  487 

BILL  OP  SALE.    See  Shipping. 
of  ship,  what  vaM,  1176,  9 
when  void,  ib. 
statutory  form  of,  ib. 

BIRTH: 

evidence  of,  675 

hearsay  evidence  of,  676,  7 

BISHOP: 

ejectment  by,  for  forfeiture  during  vacancy  of  see,  624 
mandamus  does  not  lie  to,  to  license  curate,  1029 
lies  to  grant  inspection  of  register,  1024 

BLINDNESS: 

of  attesting  witness,  lets  in  proof  of  handwriting,  413 

BOND : 

when  a  bond  is  payable,  if  a  day  is  not  mentioned  in  the  condition,  488 

interest  on,  ib. 

where  demand  of  payment  necessary,  489 

of  bonds,  covenants,  or  promises  to  pay  money  at  several  days — when 

action  may  be  brought,  489,  &  n. 
place  of  date  need  not  be  set  forth  in  declaration,  490 
Pleas  in  debt  on  bond, 

what  is  denied  by  non  est  factum,  ib. 

what  must  be  proved  upon  that  issue,  491 

how  to  prove  execution,  ib. 

proof  of  delivery,  ib. 

general  rule  formerly  that  subscribing  witness  must  be  called  to  prove  the 

execution,  492 
now  generally  not  necessary,  495 
how  to  prove  deed  executed  in  the  East  Indies,  496 
bond,  thirty  years  old,  may  be  given  in  evidence  without  proof  of  execution, 

495 
exception  to  this  rule,  496 
accord  and  satisfaction,  496,  7 
duress,  i&. 

illegal  consideration, 

obligor  may  plead  matter  showing  illegality,  whether  consistent  or  not 
with  the  condition,  501 
immoral  consideration,  498 
restraint  of  trade,  ib. 
what  restraint  the  law  permits,  499,  600 

bond  given  for  the  purpose  of  suppressing  a  prosecution  for  perjury  is 
illegal,  501 
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BOND — oontinued. 

of  considerations  illegal  by   statute,  502 ;   gaming,  sale  of   offices,  ib. ; 

simony,  506,  7.    See  Eegistbation  Bonds. 
infancy,  511 

paj^ment,  512.     See  Payment. 
actions  on  bond  must  be  commenced  witMn  twenty  years  after  cause  of 

suit,  514 
release,  ib. 

by  one  obligee  good  against  all,  ib. 

to  one  obligor  good  for  all,  515 

but  not  to  representative  of  one,  ib. 
by  operation  of  law,  what  is,  515,  16 
Bond  conditioned  to  perform  covenants,  Debtor,  527 
stat.  8  &  9  Will.  III.  c.  11,  power  to  assign  breaches,  and  to  jury  to  assess 

damages,  528  • 

to  what  oases  it  applies,  ib. 
how  breaches  may  be  assigned,  529 

defendant  may  pay  money  into  court  to  stay  execution,  530 
judgment  to  remain  as  a  further  security,  631 
plaintiff  may  have  a  sci.  fa.  to  suggest  other  breaches,  ib. 
how  paid  in  a  course  of  administration,  704 
if  contingent,  postponed  to  simple  contract  debts,  705 
penalty  cannot  be  pleaded  as  set-off,  519 
voluntary  bond,  when  good  against  executors,  705 
replevin  "bond,  1145 

condition  of,  1146,  7 

how  the  breach  may  be  assigned,  1147 

penalty  of,  fixed  by  stat.  11  Geo.  II.  c.  19,  s.  23,  1149 
in  trover  for  a  bond,  not  necessary  to  set  forth  date,  1322 
for  debt  on  bond  of  ancestor  against  heir.     See  Heir, 
for  debt  on  bail  bond.     See  Bail  Bond. 

BOTTOMRY: 

definition  of,  969 

difference  between  bottomry  and  a  mere  loan,  970 

statutes  relating  to,  ib. 

BOUND AEY: 

evidence  of,  667 
rule  as  to,  1253,  4 

BREACH : 

of  close,  1242 
of  pound,  607 

assigning  breach  in  assumpsit,  132 
covenant,  466 
debt  on  Isond  conditioned  to  perform  covenants  at  common  law  and 

under  stat.  8  &  9  Will.  III.  c.  11,  529 
on  replevin  bond,  1147 

BREWERS'  DRUGS: 

action  on  sale  of,  not  maintainable,  73 

BRIBERY: 

at  elections,  554 

debt  on  stat.  against,  ib. 

what  constitutes  offence,  554,  5 

form  of  declaration ,  556 

evidence,  655 
BROEER.    See  Distress,  Faotoe,  Agent. 

difference  between,  and  a  factor,  732,  6 

where  agent  of  both  parties,  802 
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BROKER — continued. 

stock  broker  cannot  sell  on  credit  without  special  authority,  734 
purchaser  cannot  set  off  debt  due  from  broker,  but  is  liable  for  price  to 

seller,  735 
bUI  broker,  duties  of,  737 
insurance  broker  how  to  receive  payment,  923 
policy  broker,  lien  of,  1316 

BUILDINa  SOCIETY : 

evidence  of  membership  in,  1093 

BURGESS : 

mandamus  to  restore,  lies,  1018 

under  Municipal  Corporation  Act,  1128 

quo  warranto  to  remove,  proper  remedy,  1118 

BURIAL : 

evidence  of,  675 

BURNING: 
of  wiU,  817 

BY-LAWS : 

where  good,  1129—33 
void,  ih. 
evidence  of,  1133 

C. 

CANCELLING : 

of  wills,  what  an  effectual  cancelling,  818,  827 

CANONRY : 

no  ejectment  for,  628 

CAPTURE : 

definition  of,  897 

of  losses  by,  ib. 

insurance  against  all  captures  does  not  include  British  capture,  898 

CARRIERS : 

who  are  common  carriers,  344 

bound  by  common  law  to  take  due  care  of  goods,  and  deliver  safely,  344,  5 

hire  must  be  reasonable,  346 

for  what  they  are  answerable,  i4. 

honesty,  negligence,  of  servants,  345,  6 

all  accidents,  except  act  of  God,  or  of  king's  enemies,  345 
provided  goods  are  in  their  custody  as  common  carriers,  346 

loss  by  robbery  or  miscarriage,  348 

even  where  no  hire  payable,  and  carrier  a  private  person,  liable  if  he 
undertakes  to  carry  safely,  348 
liability  of  carriers  of  passengers,  349 

railway  company  refusing  a  passenger,  350 

how  far  negligence  of  carrier  may  be  rebutted  by  act  of  plaintiff, 
345,  351 
limited  liability  of,  under  stat.  11  Geo.  IV.  &  1  "Will.  IV.,  351 
carriers  not  concluded  by  declared  value  of  parcel,  353 
felonious  conduct  of  carrier's  servant  must  be  proved  to  take  case  out  of 

statute,  ib. 
protection  does  not  extend  to  damage  from  delay  in  delivery,  ib. 
but  it  does  to  even  gross  negligence  if  value  not  declared,  354 
special  contracts  by,  354 
Railway  and  Canal  Traffic  Act  (1854),  355—7 
lien  of, 

extends  to  carriage  price  of  the  goods,  358 
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CKERIERS— continued. 
lien  of — continued. 

no  general  lien  of,  for  balance,  except  by  contract,  ib. 

onus  of  proving  usage  of  a  general  lien  Ues  on  carrier,  ih. 

such  usage  does  not  affect  right  of  consignor  to  stop  in  transitu,  359 

no  right  against  consignee  for  a  general  Isalance,  when,  ib, 
actions  against, 

by  ■whom  to  be  brought,  359 — 362 
declaration  at  common  law,  362 

under  C.  L.  P.  Act,  363 

powers  of  amendment  for  non-joinder,  ib.  , 

when  count  in  trover  may  be  added,  ib.,  1280,  n, 

what  different  facts,  non  assumpsit  and  not  guilty  put  in  issue,  364 
Evidence, 

of  owner  of  carriage,  365  • 

Damages,  367,  8 

measure  of,  for  delay  in  delivery,  ib, 
loss  of  goods,  368 
not  carrying  passengers  according  to  contract,  ib. 

CASE.    See  Shipping. 

lies  for  preventing  a  party  from  distraining,  608 

so  for  rescuing  a  distress,  ib. 

against  a  sheriff  for  an  escape  on  mesne  process,  or  in  execution,  523 

for  a  nuisance, 

disturbance  of  common,  381 
disturbance  of  seat  in  a  pew,  1081 
darkening  windows,  1072 
malicious  prosecution,  1004 
Ubel,  981 
arrest,  1008 
for  a  rescous  of  person  arrested,  1168 
slander,  1198 

CAVEAT  EMPTOR : 

where  this  rule  applies,  103,  565,  573 

CEPIT  IN  ALIO  LOCO : 
plea  of,  in  replevin,  1152 

CERTIFICATE : 

for  costs.    See  Costs. 
game  certificate,  843 

CHANCERY : 

bill  and  depositions  in,  how  far  evidence,  677 

CHANNEL  ISLANDS,    See  Jersey. 

CHAPEL : 

as  to  marriage  in,  18 

CHARACTER : 

of  servants,  1213  .  .      , ,         ■,        , 

servant  cannot  bring  action  against  master  for  not  gmng  him  a  character, 

ib 
evidence  of  good,  of  plaintiff,  where  inadmissible  in  slander,  1215 
of  daughter,  where  inadmissible,  in  case  for  seduction,  lUbO 

CHARTER : 

construction  of,  1126 

cannot  be  partial  acceptance  of,  ib, 

CHATTEL : 

effect  of  verbal  gift  of,  1282 
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CBA.TT'EL— continued. 

sale  of,  passes  property,  ib. 

legatee  of  specific  chattel,  action  by,  714 

CHEaUE  or  CHECK.    See  Baitker. 

banker  is  liable  to  action  of  tort  for  not  paying  a  check  of  his  customer, 

298 
customer  entitled  to  nominal  damages,  without  proving  actual  damage,  ib, 
time  within  which  it  should  be  presented,  305 

to  bank  for  payment,  ib. 

to  drawer,  ib. 
notice  of  dishonour  of,  not  necessary  to  drawer,  310 
forged  in  part,  where  banker  liable,  ib. 

where  banker  not  liable,  311 
post  dated,  effect  of,  ib. 
crossed  cheques,  effect  of  crossing,  311,  312 

CHOSES  IN  ACTION: 

wife's,  where  assets  for  her  debts,  224 

CHEISTMAS  DAY : 

bill  due  on,  to  be  presented  on  previous  day,  300 

notice  of  dishonour  good  on  day  after,  or  if  Christmas  day  falls  on  Monday, 
then  on  Tuesday,  304 

CHURCHWARDEN : 

within  the  meaning  of  the  words  "  other  officer,"  in  stat.  24  Geo.  II.  c.  44, 
857 

in  the  nature  of  a  body  corporate  to  hold  real  property,  when,  621 

mandamus  lies  to,  to  allow  inspection  of  accounts,  1025 
CIDER  MILL : 

whether  a  fixture  or  not  between  heir  and  executor,  1292 

CLERGYMAN.     See  Spiritital  Person. 

CLERK  OP  COUNTY  COURT  : 

not  liable  in  trespass  for  imprisonment  of  party  under  warrant  signed  in 
performance  of  duty,  852 

CLOSE,  BREACH  OF.    See  Trespass. 
CLUB: 

liability  of  members  of,  1099 
CODICIL : 

in  writing,  necessary  to  effectual  revocation  of  will,  815 

how  it  must  be  executed  under  new  act,  826 

COGNISANCE.    See  Repietin. 

COHABITATION : 

where  not  proof  of  marriage,  11 

where  proof  of  husband's  assent  to  wife's  contract,  325,  et  seq, 

past  is  a  good  consideration  for  a  bond,  498 

not  suifioient  to  support  promise,  81 

COLLEGE : 

when  mandamus  lies  to  a,  1023,  1030 

COLLOaUIUM : 

use  of,  in  slander,  1211 

COMMAND : 

traversable  in  trespass  quare  oliusum  fregit,  1257 
COMMENCEMENT  OF  SUIT : 

suing  out  writ  is  now  oommeneement  of  suit,  316 
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COMMISSIONERS  OF  BANKRUPTS : 

oommitment  by,  trespass  will  not  lie  against,  for,  851 
lor  what  they  may  commit,  852 
may  now  commit  for  contempt,  ib. 

COMMITTEE  OF  LUNATIC.     See  Ltoatic. 

COMMON : 

right  of,  defined,  369 
different  kinds,  ib. 
of  pasture, 

what  claim  good  by  prescription,  371 
right  not  lost  by  suspension  or  interruption,  370 
common  appendant,  definition  of,  371 

must  have  existed  from  time  immemorial,  ib. 
may  be  apportioned,  372  • 

how  it  must  be  pleaded,  371 
levancy  and  couohanoy  are  incident  to  it,  372 
levancy  and  couohanoy  defined,  372,  388 
common  appurtenant  defined,  372 

when  it  may  become  common  in  gross,  ib. 

may  be  granted  at  this  day,  ib. 

may  be  apportioned,  ib. 

common  appendant  or  appurtenant  may  become  extinct  by  unity  of 

possession,  373 
commoner  may  distrain  cattle  depasturing  on,  596 
common  in  gross,  definition  of,  373 
what  it  may  be  granted  for,  ib. 
who  may  prescribe  for,  ib. 
how  a  copyholder  must  prescribe  for,  374 
of  common  in  gross,  sans  nombre,  371 
the  right  of  the  lord,  how  to  be  exercised,  ib. 
the  immemorial  rights  of  the  lord,  ib. 
what  persons  may  approve,  375 
need  not  be  lord  of  the  manor,  ib. 
right  of  approvement  extends  only  against  common  of  pasture  appendant 

and  appurtenant,  ib. 
part  approved  is  discharged  of  common,  376 
remedy  where  approvement  does  not  leave  sufficient  common,  ib. 
custom  to  enclose  without  limit  bad,  ib. 
indosure  acts,  ib. 

General  Indosure  Act  (41  Geo.  III.),  377 
8  &  9  Vict.  c.  118,  and  Indosure  Commission,  378 
regulated  pastures,  379 

exchange  of  common  rights  (9  &  10  Vict.  c.  70),  380 
remedy  for  disturbance  of  right  of  common,  381,  2 
what  must  be  stated  in  the  declaration,  381 
the  smallest  injury  proved  sufficient  to  sustain  the  action,  382 
surcharges  by  commoners,  ib. 
action  on  the  case  for,  ib, 
pleadings : 

different  rights  of  common  may  be  pleaded  to  an  action  of  trespass 

quare  clausum /regit,  ib. 
by  Stat.  2  &  3  Will.  IV.  c,  71,  a  prescriptive  claim  proved  by  30  years' 
uninterrupted  enjoyment  cannot  be  defeated  by  showing  only  that 
it  commenced  at  aa  antecedent  period,  383 
period  of  60  years  to  constitue  indefeasible  right,  ib. 
iaterraptions,  what,  385 

when  the  time  of  disability  shall  be  eioluded  in  the  computation  of 
periods  named  in  the  act,  384 

VOL.  II.  E  E 
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COMMON — continued. 
pleadings — continued. 

how  the  enjoyment  of  common  should  be  averred  in  a  plea,  386 

must  state  that  the  enjoyment  was  as  of  right,  ib, 

plea  of  user  is  di\dsible,  385 
Evidence : 

all  pleadings  capable  of  construction  distributively  to  be  so  taken,  387 

levanoy  and  couchancy,  388,  9 

COMPANY,  PUBLIC: 

mandamus  lies  to,  in  what  eases,  1028,  32,  34 
inspection  of  documents  of,  1025 
evidence  of  partnership  in,  1092 

agreement  to  take  shares  in,  where  certain  capital  is  declared,  is  conditiona 
on  such  capital  being  subscribed,  1093  - 

COMPETENCY  OF  WITNESSES : 
to  a  will,  827 

COMPULSION: 

of  legal  process,  money  paid  under,  98 
CONCEALMENT: 

where  it  vacates  contract  of  insurance,  932 

CONCURRENT  ACTS : 

nature  of,  138, 460  .  ' 

necessity  of  averring  performance  or  equivalent  of  performance,  ib. 

eases  where  readiness  and  willingness,  is  su&cient,  139 

where  tender,  ib. 

readiness  and  willingness,  how  proved,  ib. 

proof  of  capacity  as  well  as  disposition  necessary,  140 

capacity  must  be  immediate,  ib. 

CONCURRENT  COVENANTS :  ' 
what  are,  460 

CONDEMNATION  ■ 

in  the  Exchequer,  effect  of,  as  to  property,  1251,  1284  '  ' 

of  a  ship,  by  governor  of  a  foreign  country,  belonging'  to  Great  Britain, 

1251  '■,..;••.' 

trover  wiU  not  lie  after,  1284 

CONDITION: 

cannot  be  apportioned  by  act  of  party,  440 

acceptance  of  rent  after  condition  broken  is  a  waiver  of  forfeiture,  641 

CONDITIONS  PRECEDENT :  ,„:  i    , 

nature  of  conditions  precedent  in  assumpsit,  134' 
distinction  between  positive  agreements  and  conditions  precedent,  135,  6 
intention  of  parties  is  the  governingt  principle,  136 
necessity  of  performance  of,  136 — 7 
where  there  are  concurrent  acts  to  be  done  by  each,  138.   See  Concueebiii 

Acts. 
what  are  conditions  precedent  in  covenant,  455 — 9 
performance  of,  must  be  averred  and  proved,  460 
no  precise  words  necessary  to  coastitjite,  142)  466 

CONDITION  SUBSEaUENT:  ' 

non-performance  of,  matter  of  defence  to  be  shown  by  defendant,  466.  See 
Boisn). 

CONDITIONAL  ACCEPTANCE: 

how  declared  on,  318 
CONDITIONS  OF  SALE.  ,  See  Atjctioiti 
CONFIDENTIAL  COMMUNICATION,  1213 
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CONSIDERATION: 

in  all  actions  of  assumpsit,  must  be  stated  and  proved,  55 
consideration  in  action  of  assumpsit  must  be  of  some  value,  55,  6 
performance  of  act  which  party  is  bound  to  perform  is  no  consideration, 

56,  7 
natural  affection  no  consideration,  57,  8 
relation  of  landlord  and  tenant  no  consideration  for  tenant's  promise  to 

keep  messuage  in  repair,  62 
but  is  sufiSoient  consideration  for  promise  to  manage  a  farm  in  a  husband- 
like manner,  ih, 
for  a  deed  presumed,  420 

but  illegality  of  consideration  may  be  shown,  471.     See  further,  infra, 
forbearance  of  suit  when  it  is  sufficient  consideration,  58,  9,  60 
how  to  state  forbearance  in  a  declaration,  ih, 

forbearance  applies  to  all  legal  proceedings  as  well  as  actions  at  law,  ih. 
consideration  need  not  be  co-extensive  with  promise,  ih, 
forbearance  when  no  consideration,  60 — 2 
consideration  must  move  from  plaintiff,  62,  3 

must  be  such  as  party  undertaking  has  power  to  perform,  63,  64 

past  or  executed,  64 

how  such  to  be  stated  in  declaration,  65,  131 
moral  obligation  not  a  good  consideration,  65,  6 
exceptions,  66 

promises  by  bankrupts  were  good  until  prohibited  by  statute,  67 

never  for  an  implied  promise,  67 
consideration  as  well  as  agreement  must  be  legal,  68,  9 

not  in  restraint  of  trade,  69 

not  contrary  to  public  policy,  70 

or  in  contravention  of  statutes,  72-^6 

or  fraudulent,  76 

or  immoral,  80 
illegality,  &c.,  must  be  specially  pleaded,  146 
consideration  for  the  action  for  money  had  and  received  must  be  money, 

120 
idle  and  insufficient,  what  are,  132 

need  not  be  stated,  ih. 
for  a  bond, 

immoral,  good  defence  to  debt  on  bond,  498 

restraint  of  trade,  how  far  illegal  consideration,  488,  9,  500 

agreement  to  stifle  prosecution  for  perjury,  bad,  501 

illegality  of  consideration  by  statute,  good  defence  to  debt  on  bond, 
503,  4,  5 

money  lost  at  gaming,  no  consideration,  603 

BO,  money  paid  for  sale  of  an  office,  ih.  -l      •■,^      ^ 

where  matter  dehors  the  deed  may  be  averred,  in  order  to  show  illegal 
consideration,  501 
consideration  of  bills  of  exchange  and  promissory  notes  presumed  to  be 

good,  278,  336  .,■•■. 

need  not  be  proved  between  non-immediate  parties,  unless  suspicion  is  cast 

on  the  title,  278, 336  ,  •  ^    n-,o  oqc 

between  immediate  parties  consideration  may  be  gone  into,  iJTB,  ddb 
but  total  failure  must  be  shown,  336  j  r    j     i. 

onus  of  proving  no  consideration  in  action  at  suit  of  indorsee,  on  detendant, 

278,  337  .^       .       „ 

indorsee  not  compelled  to  prove  consideration,  ib.  ,      ,     „ . 

bills  and  notes  given  for  gaming  debts  void  unless  m  the  hands  of  innocent 

holder  for  value,  279,  80 

CONSIGNOR.    See  Stoppage  in  Teaksittt.  _      o  n  looo 

his  right  to  stop  in  transitu,  how  affected  by  lien  of  earner,  3o9,  1228 
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CONSOLIDATION : 

rule,  explanation  of,  927 

CONSPIRACY: 

how  the  modern  action  on  the  case  for  malicious  prosecution  differs  from 
the  old  action  for  a  conspiracy,  1004 

CONSTABLE.     See  False  Imprisonment. 

action  for  false  imprisonment  against,  must  be  laid  in  proper  county,  860 

must  be  commenced  within  six  months,  858 
may  plead  general  issue,  861 
no  action  will  lie  against,  until  demand  made  of  the  perusal  and  copy  of 

warrant,  856 
justification,  861 

CONSTEUCTION : 
of  covenants,  402 
of  policy,  889 
of  charters,  1126 

CONSTRUCTIVE  POSSESSION.    See  Banketjpt. 

CONTINGENT  DEBT : 

payment  of,  postponed  to  simple  contracts  in  administration,  705 

CONTRACT.  _  See  Asstjmpsit. 

when  entire,  cannot  be  split,  88 

distinction  between  contracts  executed  and  executory.  111 

illegal  contract,  not  executed,  money  paid  under,  recoverable,  ib. 

is  void,  when  prohibited  by  statute,  though  statute  only  imposes  a  penalty, 

74,  500 
executory,  within  17th  section  of  Statute  of  Frauds,  791 
parol  evidence  of  alteration  or  waiver  of  written,  806 
if  there  be  a  written  contract  plaintiff  must  produce  it,  1343 

CONTRIBUTION: 
doctrine  of,  95,  6 
none  between  wrong-doers,  95 

between  partners,  where  money  paid  by  one  under  compulsion,  96 
between  joint  assignees  of  bankrupt,  96 

CONVERSION: 

wrongful  conversion  gist  of  the  action  of  trover,  1298 
what  a  sufB.cient  conversion  to  maintain  it,  1299 

taking  by  an  unauthorised  assignment,  ii. 

or  by  an  unauthorised  pledging,  ib. 

by  a  servant  for  his  master,  1300 

not  necessary  to  prove  demand  and  refusal,  1299 

demand  and  refusal  only  evidence  of  a  conversion,  ib. 

asportation  of  a  chattel,  1300 

misdelivery  by  a  waiehoiiscmanby  mistake,  ib, 

of  negntiable  instruments,  ib. 

tortious  taking  or  pawning,  1302 

retaining  goods  sold  for  ready  money  without  paying,  1303 

or  sold  on  a  condition  without  performing  the  condition,  ib, 

information  of  seizure,  if  no  condemnation,  ib, 

buying  a  ship  of  the  master,  when,  1304 

or  the  cargo  of  the  captain,  when,  ib, 
what  is  not  a  sufficient  conversion, 

agent  unable  to  sell  abroad,  leaving  them  to  a  third  person  to  sell  and 
remit  proceeds  to  him,  1305 

irregular  sale  of  a  distress,  when,  ib. 

mere  non-delivery  by  a  carrier,  1280,  n. 
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CONVOY: 

warranty  to  depart  with,  meaning  of,  940 

what  is  a  sufficient  compliance  with,  940 — 2 

COPARCENERS.     See  Paecenee. 

COPYHOLD.     See  Common. 

a  copyhold  tenement  seised  into  the  hands  of  the  lord  does  not  thereby  lose 

its  right  of  common,  370 
arrears  of  rents  of  copyholds  cannot  he  distraiaed  for  by  personal  represen- 
tation, 594,  n, 
grantee  of  the  reversion  of  copyhold  lands  is  within  the  intention  of  the 
stat.  32  Hen.  VIII.  c.  34,  and  may  maintain  covenant  against  lessee,  &c. , 
442 
copyholder  may  maintain  ejectment,  when,  623 
so  also  lessee  heir  before  admittance,  ib, 
grantee  of  reversion,  or  in  remainder  (except  lord  has  by  custom  a 

fine  from  remainderman)  before  admittance,  ib. 
but  not  purchaser,  ib. 
but  until  admittance  of  surrenderee,  surrenderor  remains  seised,  and  if  he 

die  his  heir  may  bring  ejectment,  ih. 
devisee  of  devisee  who  died  before  admittance  cannot  maintain  ejectment,  624 
ejectment  may  be  brought  by  abishop  for  aforfeiture  of  copyhold  committed 

during  the  vacancy  of  see,  ib. 
within  the  statute  against  fraudulent  conveyances,  ib, 
evidence  in  ejectment  against  copyholder,  667 
not  within  tlie  Statute  of  Frauds,  relating  to  devises  of  lands,  813 
mandamus  lies  to  admit  to  copyhold,  1026 
how  a  copyholder  must  claim  common  in  waste  of  the  lord,  371 
how  in  waste  out  of  manor,  374 

COPYRIGHT : 

in  action  for  price  of,  defence  that  not  assigned  by  writing  must  be  specially 
pleaded,  146 

CORN: 

standing,  to  whom  it  belongs  on  death  of  testator,  1293 

CORPORATION : 

trading  may  be  party  to  a  bill  of  exchange,  258 

railway  company  may  not,  ib. 

Municipal  Corporation  Acts,  1126 

seal  of,  how  to  be  proved,  1135 

aggregate,  where  it  may  sue  and  be  sued  in  indebitatus  assumpsit,  83 

where  it  may  contract  without  common  seal,  i6. 

trover  lies  against,  1308 

case  for  libel  against,  981 

trespass  lies  against,  for  act  of  their  agent,  when,  1250 

may  maintain  use  and  occupation,  1332 

aggregate  or  sole  may  maintain  ejectment,  624 

verbal  notice  to  quit  by  steward  of  corporatioo  sufficient,  638 

service  of  writ  ot  ejectment  on  clerk,  sufliuient,  647 

may  prescribe  for  common  in  gross,  373,  4 

incidents  and  powers  of,  1121 

when  extinct,  1128 

See  Mandamus  and  Quo  "Waekanio. 

CORRECTION : 
of  children,  50 
scholars,  ih. 
servants,  ih. 


1370  INDEX. 

COSTS,  CERTIFICATE  FOE, : 
In  actions  on  contract : 

where  plaintiff  recovers  201.  or  less,  what  certificate  necessary,  390 
when  less  than  40«.  certificate  to  deprive  plaintiff  of  costs,  under  43 
Eliz.  c.  46,  s.  2,  iK 
In  actions  on  tort : 

where  plaintiff  recovers  from.  40s.  to  101,  what  certificate  necessary, 

390,  1 
where  less  than  40s.,  391 
where  less  than  40s.  in  slander  no  costs,  ib. 
statutes  hearing  on  the  subject,  391 — 7 
certificate  for  costs  of  special  jury,  397 

COUCHANCY: 

meaning  of,  372,  388 

COUNSEL.     See  Bareisiee. 

COUNTERMAND: 

a  licence  executed  is  not  countermandable,  but  otherwise  when  it  is  execu- 
tory, 1086 

COUNTY  COURT : 

order  to  in  lieu  of  mandamus,  1091.    See  Costs. 

COURT: 

sentence  of  a  council  of  war,  conclusive  in  an  action  of  battery,  50 

statement  of  cause  of  action  in  inferior  court,  129 

debt  on  judgment  of  an  inferior  court,  487 
COURT  LEET : 

debt  lies  for  an  amerciament  in  a,  484 

COURT  OP  JUSTICE :. 

proceedings  of,  privileged,  986,  1213 
reports  of  proceedings  of,  privileged,  985,  6, 

COURT  ROLLS: 

entries  in,  admissible  as  evidence,  678 

COVENANT : 

may  be  apportioned  by  act  of  party,  440 

is  divisible,  448 

difference  between  a  mutual  covenant  and  deed-poll,  456 

action  for  breach  of  covenant,  399 

Bounds  in  damages,  ib. 

re-entry  for  breach  of  covenant,  no  bar  to  covenant  for  previous  rent,  ib. 

party  bringing  action  must  be  named  in  covenant,  ib. 

generally  action  lies  where  promise  by  deed,  400 

exceptions,  400,  1 
rules  for  the  construction  of  covenants,  402 
covenant  not  to  exercise  particular  trade,  what  a  breach  of,  404 
express  covenants,  ib.  '' 

no  precise  form  of  words  necessary,  ib.,  405 
words  must  clearly  import  an  agreement,  403 
liability  on  an  express  covenant,  406 

remains  notwithstanding  inevitable  accident,  *. 
remedy  in  equity,  in  what  cases,  407 
effect  of  naming  place  for  payment,  408 
running  with  the  land,  ib. 

pass  to  the  assignee  or  heir,  ib. 

though  made  with  party,  his  executors  and  administrators,  ib. 
bind  lessee  for  years,  and  his  representative,  having  assets  during 
the  term,  altho  gh  broken  after  assignment  by  lessee,  409 
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COYENANT— continued. 

express  covenants— coMimMet?,; 

_       assignee  of  reversion  is  in  position  of  lessor,  410 

implied  covenants,  411  ' 

not  necessary  to  use  word  "  covenant,"  ib. 

dootnne  of,  does  not  apply  to  personalty,  *.   n 

covenant  not  implied  from  words  "give"  or  "  grant,"  when,  ib. 

pass  to  assignee  of  lessee,  412  a       ,  , 

end  with  the  estate  of  the  lessor,  ib. 
generality  of  implied,  qualified  hy  express  covenant,  ib.,  413 
alternative  covenants,  414 
ioint  and  several  covenants, 

when  covenantees  must  sue  jointly,  and  when  severally,  415 

one  Mvenantee  dying,  action  may  be  brought  by  his  executor,  when, 

joint,  one  covenantee  dying,  aotion*must  be  brought  by  survivor,  417 
and  the  death  must  be  alleged  in  the  declaration,  417,  8,  9 
,  joint  covenantees  who  may,  must  sue,  418 
if  non-joinder  appear  on  face  of  declaration,  ground  of  demurrer  and 

writof  error,  419 
non-joinder  of  covenantors,  ground  of  plea  in  abatement,  *. 
requisites  of  such  plea,  ib. 
void  and  illegal  covenants,  420 
restraint  of  marriage,  ib. 
deeds  of  separation  valid,  when,  228,  420 
restraint  of  trade,  421.    See  CoNsiBEKATioif. 
covenants  in  deed  of  conveyance,  which  is  void— void  also,  when, 
421,  2  ,  7  > 

covenant  to  do  lawful  act  afterwards  made  unlawful  by  statute  extin- 
guished, 422 
covenant  not  to  do  an  unlawful  act  afterwards  made  lawful  by  statute 
not  extinguished,  ib. 
particular  express  covenants,  423.     See  Foefeittiee. 
usual  covenants  for  title,  ib.. 
run  with  land,  ib. 

how  qualified  by  one  another,  423, 4,  5 

difierence  between  covenants  for  title  and  for  quiet  enjoyment,  424 
remain  to  a  purchaser  who  has  sold  and  re-purohased  with  fresh 

covenants  to  same  effect,  425,  6 
what  are  breaches  of,  425,  6 
do  not  extend  to  tortious  entry  by  a  stranger,  426 
necessary  to  allege  in  action  for  breach  that  eviction  was  by  one 
claiming  a  legal  title,  426,  7 
except  in  case  of  eviction  by  grantor  or  person  named,  427 
covenant  for  quiet  enjoyment,  lessee  paying  rent,  not  a  conditional 

covenant,  427 
covenant  for  title  is  a  contract  for  indemnity,  480 
not  to  assign  without  licence,  429.    See  Assign. 
^  not  a  "  common"  covenant,  ib. 

quare,  whether  a  "  usual "  covenant,  ib. 

not  broken  by   an  underlease,  ib. ;   is  broken  when  word 

"let "used,  430 
difference  between  an  assignment  and  underlease,  430 
nor  by  alienation  by  an  executor,  unless  lessee  has  covenanted 

for  himself  and  executors,  ib. 
formerly  determined  by  licence  once  'granted  or  by  partial 

alienation  With  leave,  431 
now  altered  by  statute  as  to  covenants  in  leases,  432 
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CO'VESA^STl— continued. 

particular  express  covenants — continued. 
to  repair,  434 

what  implied  in  yearly  tenancy,  435,  n. 
where  premises  burnt  down,  434 
to  insure,  435 

courts  of  common  law  and  equity  may  now,  in  certain  oases, 
relieve  against  forfeiture  for  not  insuring,  436,  7 
by  whom  the  action  of  covenant  may  be  maintained,  437 

by  the  heir,  though  not  named,  where  covenants  run  with  land,  ib. 
by  executor,  by  executor  of  executor,  when,  438,  9 
where  damage  to  testator  in  his  lifetime  must  be  shown,  439 
executor  may  sue  on  covenant  relating  to  a  chattel,  though  not  named, 

ib. 
by  assignee,  439 
statute  32  Hen.  VIII.  c.  34,  440 

who  is  assignee  within  this  statute,  440,  442 

applies  to  breaches  of  conditions  and  covenants  running  with  land 

only,  441,  2 
merger  of  reversion,  effect  of,  ib. 
reversioner  may  maintain  covenant  after  parting  with  it,  if  rent  due 

before,  442 
grantee  of  reversion  of  copyhold  within  statute,  ib. 
so  remainderman,  ib. 
assignment  must  be  by  deed,  443 
assignee  of  part  of  reversion  is  within  statute,  ib. 
may  maintain  action  for  default  of  repairs,  although  not  named,  443 
assignee  may  not  sue  for  breach  done  before  his  time,  440 
assignee  of  an  apprentice  cannot  sue  on  the  deed,  443 
against  whom  the  action  may  be  maintained,  444 
against  heir  or  assignee,  ib. 

riens  per  descent  a  defence,  ib. 
against  executor,  ib. ;  though  not  named,  ib. 
against  assignee,  for  covenant  relating  to  parcel  of  the  demise,  though 
not  named,  when,  445,  6 
when  named,  446 
not  against  assignee,  though  named,  if  covenant  personal  and  ooUateral, 

446,  7,  8 
assignee  not  answerable  for  breaches  before  or  after  his  time,  449 
cannot  evade  action  by  assigning  if  breach  committed  in  his 

time,  ib, 
though  lease  determined  by  re-entry,  ib. 
lessee  may  sue  assignee,  when,  ib. 
assignee  fiable  though  he  has  not  entered,  450 

but  not  assignees  of  bankrupt,  unless  they  have  done  act  to  show 
assent  to  take  term,  ib, 
evidence  of  such  act,  450,  1 
assignee  must  have  had  whole  interest  in  original  lease  assigned  to 

him  to  make  him  liable,  450 
must  assign  all  his  estate  in  demised  premises  to  get  rid  of  liability,  ib. 
not  liable  though  he  has  assigned  contrary  to  covenant,  452 
against  devisee,  453 
the  declaration, 

venue  when  local  and  when  transitory,  ib, 
wrong  venue  aided  after  verdict,  454 
local  venue,  how  changed,  ib. 
covenant,  if  by  deed,  should  be  so  stated,  it), 
if  deed  lost,  should  he  so  alleged,  454 
profert  no  longer  necessary,  ib. 
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COYEIS  AJST— continued. 

the  declaration — continued, 

deed  must  be  stated  according  to  its  legal  effect,  455 
material  parts  only  need  be  stated,  ib.     See  Deed. 
a  jjroviso,  containing  defeasance  of  covenant,  need  not  be  mentioued 
in  declaration,  ib. 
mutual  and  independent  covenants  as  distinguished  from  conditions  pre- 
cedent or  concurrent  acts,  455,  466 
breach  how  to  be  assigned,  466,  7 

assignment  good  though  error  in  calculation  of  sum  due,  468 
pleas  in  covenant.    See  Pleadings. 
evidence— matters  of  parol  will  not  support  covenant,  479 
damages,  480,  1 
judgment,  ib. 

COVERTURE :  • 

plea  of,  of  defendant,  at  time  of  contract,  must  be  pleaded  specially,  14 
so  in  debt  on  bond,  49 
See  Baeon  and  Feme. 

CREDIT: 

not  expired,  defence  in  action  for  goods  sold,  88 

under  the  general  issue,  146 

though  goods  fraudulently  bought,  88 
sale  of  chattel  on,  when  it  passes  the  property,  1282 

CREW : 

of  competent  skill  required  to  render  ship  seaworthy,  952 

CRIMINAL  CONVERSATIOIir : 
action  for,  now  abolished,  8 

CRITICISM: 

fair,  of  literary  production,  defence  in  libel,  983 

CROPS : 

sale  of  crop  of  mowing  grass  not  within  1st  sect,  of  Statute  of  Frauds,  779 
growing,  when  sale  of,  is  sale  of  interest  in  land,  779,  80,  1,   2 

where  trespass  q.  c.  f.  will  lie  for,  1243,  4 
to  whom  belonging  on  death  of  testator,  1293 

CUSTODY: 

deeds  and  writings,  if  found  in  proper  custody,  thirty  years  old,  admissible 

without  proof  of  execution,  495 
what  is  proper  custody,  496 

CUSTOM: 

to  approve  common  without  limit,  bad,  376 

in  manors,  strictly  construed,  in  inheriting  copyhold  lands,  678.     See 

Pebscbiption. 
as  to  common  rights,  1156 
right  of  way  to  church  or  market,  by,  1269 
right  of  way  of  tithe-owner,  by,  ib. 

D. 

DAMAGE  FEASANT : 

cattle  damage  feasant  may  be  distrained  at  night,  599 

avowry  for,  1154,  5 

in  a  place  where  avowant  had  a  right  of  common,  must  allege  special 

damage,  ib. 
See  DisiEESs.    Eepleviit. 
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DAMAGE  SPECIAL: 

must  be  stated,  and  proved  in  slander,  1204,  1215 

it  must  be  the  legal  and  natural  consequence  of  the  words  spoken,  1204 

DAMAGES: 

where  jury  may  give  damages  in  the  nature  of  interest,  326,  959,  962, 

1273,  1327 
in  assumpsit,  how  computed,  191 — 3,  367,  8  , 
liquidated,  191,  2 
unliquidated  cannot  be  set  off,  478 
in  covenant,  480 
what  circumstances  will  operate  in  increase,  and  mitigation  of,  under 

petition  for  divorije  or  separation,  9,  26,  27 
how  the  damages  are  to  be  assessed  upon  a  verdict  against  joint  trespassers, 

52,  1275 
for  injury  to  property,  if  recovered  against  executor,  rank  only  as  simple 

contract  debts  in  administration,  705 
how  calculated  in  assault  and  battery,  52 
in  action  against  carrier  for  breach  of  contract,.  367,  8 
for  conversion  of  bill  of  exchange,  how  calculated,  1327 
liberal,  in  action  for  seduction,  1066 

DATE : 

of  bill  of  exchange.     See  Bins  oe  Exchange. 

of  bond.     See  Bond. 

of  policy.    See  Insttbance. 

DAT: 

when  inclusive,  1036 

when  exclusive,  89,  1036 

what  shall  be  deemed  day-time  in  game  act,  839 

DATS  OF  GRACE.    See  Bills  os  Exchanoe. 

DEATH :  ' 

presumption  of  time  of,  675 
of  attesting  witness,  effect  of,  493 

DEBT : 

of  simrie  contract,  how  paid,  in  order  of  administration,  705 

whenwis  optional  to  have  debt  or  covenant,  484,  5 

for  what  debt  lies,  484 

on  a  colonial  decree  for  payment  of  equitable  claim,  ih. 

on  a  simple  contract  to  pay  a  sum  certain,  485 

lies  on  a  promissory  note  or  bill  of  exchange,  when,  ih. 

on  judgment  of  inferior  court,  487 

real  sum  due  should  be  indorsed  on  writ,  %b. 

on  a  foreign  judgment,  486 

when  particular  of  demand  should  be  filed  with  the  declaration,  487 

general  issue,  ih. 

plea  of  payment  to  part  or  all,  ih, 

pleas  may  be  taken  distributively,  ih. 

verdict  when  several  pleas  are  pleaded  which  cover  whole  cause  of  action, 

488 
defendant  cannot  call  in  aid  defence  arising  after  action  brought,  ih. 
on  bond.     See  Bond. 
on  bail  bond.     See  Bail. 

on  bond,  with  condition  to  perform  covenants,  527.    See  Bond. 
on  bond  of  ancestor  against  heir,  531.     See  Heik. 
on  judgment,  537.     See  Ji;d(jment. 
for  rent  arrear,  639.     See  Rent. 
on  penal  statutes,  550.    See  Penal  Staitties. 
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DEBT — continued. 

on  statute  for  bribery  at  elections,  551 
provisions  of,  ib, 
declaration,  555 
evidence,  ib. 
travelling  expenses,  ib. 

DECEIT : 

definition  of  right  of  action  for,  557 

oases  where  the  law  will  imply  warranty,  ib. 

scienter  must  be  averred  and  proved,  ib. 

distinction  between  deceit  and  actions  for  warranty,  558 

against  persons  not  parties  to  the  contract,  559 

not  necessary  to  show  that  defendant  has  gained  advantage,  560 

or  had  intention  to  injure,  561  _ 

incautious  statement  of  matter  as  within  person's  knowledge,  when  he  had 

only  reasonable  cause  to  believe,  not  fraud,  560 
suppression  of  truth  is,  ib. 

so  representation  of  what  party  knows  to  be  false,  563 
statement  concerning  character,  credit  of  a  person,  &o.,  must  be  in  writing, 

563 
extent  of  liability  of  person  making  representation  of  the  credit  of  a  third 

party,  564 
See  WAEEANir. 

DECLARATION : 

in  assault  and  battery,  45,  6 

assumpsit,  129.     See  Assumpsit. 
on  bills  of  exchange,  316 
on  a  promissory  note,  340 
against  carriers,  362 
in  covenant,  451 
debt  on  simple  contract,  487 
on  bail-bond,  525 
debt  on  bond,  with  condition  to  perform  covenants,  assigning  the  breache?, 

529 
debt  on  bond  of  ancestor  against  heir,  532 
debt  on  judgment  in  an  inferior  court,  537 
of  debt  for  rent,  540 
debt  for  use  and  occupation,  546 
on  statute  against  bribery,  554 
on  the  case  in  nature  of  deceit,  557 
in  detinue,  583 

insurance,  923 

libel,  990 

malicious  prosecution,  1012 

replevin,  1150 

slander,  1208 

trespass,  1253 

trover,  1308 

DECLARATIONS: 

of  what  persons,  are  admissible  in  oases  of  pedigree,  676 

of  wife,  in  adultery,  25 

of  persons  speaking  against  -their  own  interest,  665,  677 

probate  of  a  will  not  admissible  to  prove  declarations  of  testator,  lu  (jues- 

tions  of  pedigree,  727 
subscription  of,  in  policy  on  life,  972 
of  prior  holder  of  a  bill  of  exchange,  when  admissible,  324 
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DEDICATION : 

of  way  to  the  public,  1264 

consent  of  the  owner  in  fee  necessary,  1265 

cannot  be  a  partial  dedication,  1266 

DEED : 

the  delivery  is  the  important  time,  not  the  date,  455 
delivered  by  executiug  party,  valid  though  kept  in  his  own  hands,  492 
should  be  stated  in  a  declaration  aooording  to  its  legal  effect,  455 
how  to  proceed  if  the  deed  be  not  truly  set  out,  490 
very  words  of  should  be  set  forth  only,  if  construction  doubtful,  491 
material  parts  only  need  be  stated,  i6.,  and  note 
special  pleas  of  avoidance,  490 
,    custody  of,  495 

how  avoided  by  rasure,  or  alteration,  496 

when  action  is  grounded  on  a  deed,  it  can  only  be  avoided  by  deed,  470, 

496,  512 
where  matters  dehors  the  deed  may  be  pleaded,  501 
case  will  not  lie  where  there  is  a  deed,  387 
exceptions  to  this  rule,  ib. 
where  counterpart  is  evidence,  665,  9 
where  a  deed  from  its  antiquity  may  be  given  in  evidence  without  proof  of 

execution,  495 
party  having  taken  beneficial  interest  under  deed  is  estopped  from  disputing 

execution,  666 

secus  as  to  executory  interest,  ib. 
when  subscribing  witness  need  not  be  called  to  prove  execution,  ih. 
lessee  cannot  dispute  counterpart  for  want  of  stamp  on  original,  669 
trover  for,  1304 
leases  exceeding  three  years  from  making  must  be  by,  758 

assignments  and  remedies  must  be  by,  763 

DEER : 

no  property  in,  unless  tame  and  reclaimed,  1254 

DEPAMATIOIT.     See  Libel— Scan.  Mao.  -Slandee. 

DE  INJURIA  SUA  PROPRIA.    See  Repiicaiion. 

DEL  CREDERE.    See  Factob. 
commission,  nature  of,  731,  '1 
need  not  be  accepted  in  writing,  776 
when  factor  under,  has  a  lien  on  price,  740 

DELIVERY : 

of  attorney's  bill.    See  Aitobnet. 

of  deed.    See  Dees. 

of  goods,  what  sufficient  to  satisfy  Statute  of  Frauds,  792,  3,  4 

of  goods,  what  sufficient  to  determine  right  to  stop  in  transitu,  1231 — 7 

how  far  partial  delivery  vests  in  purchaser,  1284 

to  carrier,  vests  property  in  vendee,  359,  1280 

DELIVERY  ORDER: 

win  not  prevent  stoppage  in  transitu,  1238 

acceptance  of,  not  an  acceptance  of  goods  within  Statute  of  Frauds,  798 

DEMAND : 

of  possession,  where  tenant  holds  over  vexatioualy,  under  C.  L.  P.  Act,  643 

DEMAND  AND  REFUSAL : 

evidence  only  of  a  conversion,  1299 

DEMESNE  LAND : 
evidence  of  678 
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DEMISE : 

parol,  when  good,  758,  9 

may  be  special,  830 

words  of  present,  constitute  a  lease,  ib. 

DEPAETDRB : 

of  vessel,  on  a  particular  day,  937 
with  convoy,  940 

DEPENDENT  COVENANTS.    See  CoJifDiTioNs  Peeoedent. 

DEPOSIT : 

at  sale  by  auction,  when  recoverable,  215 

the  auctioneer  should  retain  the  deposit  till  sale  is  complete,  216 

question  whether  deposit  is  forfeited,  on  purchaser  not  completing,  depends 

on  whole  agreement,  ib. 
when  purchaser  may  recover  deposit  aifB.  interest,  216,  217 
a  special  count  for  the  interest  must  he  added,  ib. 
auctioneer  not  liable  for  interest  on  the  deposit,  ib, 

DEPOSITION : 

where  deposition  of  deceased  person  is  not  evidence,  676 

DEPUTATION : 

to  gamekeeper,  840 

DESCENT : 

statute  3  &  4  Will.  IV.  c.  106,  concerning,  664,  5 

DETAINMENTS : 

of  kings  and  people,  insurers  liable  for,  899 

DETENTION : 

unlawful,  how  declared  on,  846 
unlawful,  new  taking,  ib. 

DETERMINATION : 

of  suit,  proof  of,  necessary,  in  action  for  malicious  prosecution,  1003 

DETINUE  : 

where  this  action  will  lie,  581 

the  goods,  or  value,  may  be  recovered,  ib. ;  but  see  584 

property  must  be  in  plaintiff  at  the  time  of  the  action,  581,  2 

property  without  possession  is  sufficient,  582 

lies  for  specific  goods  only,  ib. 

defendant  must  be  in  possession,  583 

grounds  of  action,  ib. 

triable  before  the  sheriff,  581,  n. 

declaration  when  for  several  articles,  583 

plea  of  non  detiuet,  effect  of,  ib. 

plea  of  lien  allowable  with  it,  584,  n. 

other  pleas  to,  584 
judgment  in  alternative,  ib. 
but  by  C.  L.  P.  Act,  judge  may  order  return  of  specific  chattel,  ib, 

DEVASTAVIT : 

what  is  such,  708 

DEVIATION : 

nature  and  effect  of,  on  contracts  of  insurance,  946 

must  be  voluntary  act  of  persons  having  management  of  ship,  946,  7,  8 

unreasonable  delay  equivalent  to,  949 

intention  to  deviate  not  a  deviation,  950 

to  succour  vessel  in  distress,  whether  justifiable,  952 

what  will  justify  a  deviation,  949 

grounds  of  necessity,  ib. 
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DEVISE.    See  Will. 

DEVISEE  OF  TERM  :  _ 

what  he  must  prove  in  ejectment,  666 
payment  for,  postponed  to  dehta  of  deceased,  781 

DEVISEES : 

liability  of,  upon  bond  made  by  testator,  535 

DIEECTORS : 

of  joint-stock  company,  drawing  and  acceptance  of  bills  by,  259 

DISCLAIMER : 

dispenses  with  notice  to  quit,  643 

DISCONTINUANCE  : 
in  pleading,  4,  n. 

DISHONOUR : 

of  bill,  notice  of.    See  Bills  of  Exchange. 

DISPOSITION.    See  Oedee  and  Disposition. 

DISSEISOR: 

account  does  not  lie  againsl,  1 

DISTRESS : 

formerly  considered  as  a  pledge  only,  585 

goods  distrained  not  liable  to  distress  of  another  subject,  585,  6 

by  common  law,  586 

landlord  cannot  distrain  unless  there  has  been  actual  demise,  ih. 
secus  where  tenant  holds  over  after  notice  by  landlord,  ib. 

in  case  of  bankruptcy  or  insolvency  of  tenant  only  one  year's  rent  can 
be  distrained  for,  587 
by  prescription,  ib. 
by  statute,  587,  8 

for  double  rent  where  tenant  holds  over  after  giving  notice,  588 
general  rule,  that  all  moveable  chattels  found  on  land  whence  rent  issues, 

may  be  distrained  for  rent  arrear,  ib. 
when  cattle  of  a  stranger  may  be  distrained,  ib. 
growing  corn,  protected  from  distress,  when,  589,  590 
what  things  are  privileged  absolutely,  590 

what  conditionally,  592 
what  may  be  distrained  damage  feasant,  ib. 
who  may  distrain : 

the  grantee  of  a  fee  farm  rent,  594 

recoverors  of  manors,  &c.,  ib. 

personal  representatives  of  tenants  of  freehold  rents,  or  lessors  for 
years,  ib. 

husbands  seised  in  right  of  their  wives,  695 

tenants  pur  autre  vie,  ib. 

person  entitled  to  separate  herbage,  ib. 

tenant  in  common,  ib. 

mortgagee,  when,  ib. 

commoner,  596 

lessee  for  years  having  assigned,  cannot  distrain,  697 

tenant  from  year  to  year,  underletting  from  year  to  year,  ib. 

receivers  appointed  by  Court  of  Chancery,  ib, 

landlord  under  County  Courts  Act,  ib. 

time  at  which  a  distress  for  rent  may  be  taken  at  common  law,  ib. 

by  Stat.  8  Ann.  o.  14,  698 

must  be  taken  in  the  daytime,  ib. 

may  be  made  within  twenty  years  after  right  accrued,  when,  599 

within  six  years,  when,  ib. 
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mSTB.'ESS— continued. 

who  may  distrain — continued. 

right  of  distress  not  extinguished  by  promissory  note,  or  by  aught 
save  agreement,  ib. 

place  where  a  distress  may  be  taken,  ih. 

must  be  taken  on  the  land,  ib. 

distraining  in  houses,  ib. 

distress  for  rent  before  administration  granted,  not  justifiable,  694 

for  rent-service  or  rent-charge  on  land  in  different  counties,  600 

on  land  in  possession  of  many  tenants,  ib. 

if  separate  demises,  distress  must  be  on  the  several  premises,  ib. 

distress  by  landlord  of  cattle  depasturing  common  appendant,  or  appur- 
tenant, ib. 

of  fresh  suit,  ib. 

how  to  proceed  when  goods  are  clandestinely  removed,  600,  1 

driving  the  distress  out  of  the  hundred,  602 

remedy  for  the  same,  ib. 

evidence  of  fact  of  distress,  ib. 

growing  crops,  603 

duties  of  persons  impounding  cattle,  ib, 

sale  of  distresses  for  rent  arrear  under  stat.  2  W.  &  M.  c.  5,  ib. 

statute  does  not  affect  distresses  damage  feasant,  604 

requisites  of  notice,  ib. 

how  time  is  reckoned,  ib. 

swearing  of  appraisers,  605 

party  may  replevy  after  five  days,  if  distress  not  sold,  ib. 

"  best  price,"  605,  6 

overplus,  606 

sale  of  cattle,  11  Geo.  II.,  ib. 

sale  of  growing  crops  not  authorised  by  this  stat.,  ib. 

broker's  charges,  57  Geo.  III.,  c.  93,  607  _  _ 

abusing  the  distress,  and  thereby  becoming  a  trespasser,  ab  initio,  609 

stat.  11  Geo.  II.  0.  19,  s.  19,  giving  an  alternative  remedy,  610 

stat  17  Geo.  II.  c.  38,  s.  8,  distress  for  relief  of  the  poor,  611 

trespass  will  not  lie  for  excessive  distress  merely,  iJ.,  1252 

nor  for  irregular  distress,  where  irregularity  is  not  an  act  of  tres- 
pass, 1252 
irregular   sale   of   distress   not  sufficient  conversion  to  maintain  trover, 

611,  1324 
action  on  the  case  for  excessive  distress,  611 

may  be  maintained  by  third  party  whose  goods  are  taken,  612 

what  is  a  bar  to  the  action,  ib. 

when  landlord  may  distrain  a  second  time,  613 
after   impounding,  tender  of  rent  and  costs   too  late,  609,  1156,  1161 
meaning  of  term  "  sufficient  distress,"  in  stat.  4  Geo.  II.  c.  28,  s.  2,  734 
See  PoTTND  Beeach  and  Eescous. 

DISTURBANCE : 
of  common,  381 
of  seat  in  pew,  1081 

DITCHES : 

rule  concerning,  1244 

^^^SSSfon  for  divorce  now  supersedes  suit  for  divorce  under  old  law-  8  n 
^      for  judicial  separation  in  place  of  suit  for  divorce  h.  mensa  et  thoro,  ib. 

husbald  uStrjay  fir  necessaries  after  a  judicial  separation,  with  a  de- 
cree for  alimony     iithe  alimony  be  not  paid,  16\ 
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DOCK  WARRANT: 

where  transfer  of  property,  1240 

indorsement  of,  will  prevent  stoppage  in  transitu,  when,  lO. 

DOCKET : 

of  judgment,  when  necessary,  703 

DOMICILE:  ,.  ,        ^  ^^^ 

personal  property  distributed  according  to  law  of,  674 

DONATIO  MORTIS  CAUSA  : 
nature  of,  1282 

good  though  coupled  with  a  trust,  ih. 
not  necessary  that  donor  should  be  actually  dying,  ib. 

DOOR: 

breaking  open,  rule  as  to,  1262 

DORMANT  PARTNER : 
liability  of,  1194 

DOUBLE  RENT :  „  .       .       , 

Stat,  11  Geo.  II.  c.  19,  s.  18,  tenants  holding  over  after  notice  given  by 
themselves,  liable  to,  549.    See  Rent. 

DOUBLE  YEARLY  VALUE : 

tenants  wilfully  holding    over   after   determination   of  term,  546.     See 
Rent. 
DRAWEE  AND  DRAWER.    See  Bills  of  Exchange. 

DRUGS: 

sale  of  certain  drugs  to  brewer  illegal,  73 

DRUNKENNESS : 

ground  of  avoiding  bonds,  should  be  specially  pleaded,  490 

DURANTE  ABSENTIA: 
administration,  697 

DURESS : 

money  extorted  by  duress  of  goods  recoverable,  105 
plea  of,  to  debt  on  bond,  497 
must  be  of  the  person,  ib. 

DYERS: 

particular  lien  of,  1312 

general  by  usage  only,  1316 

E. 

EARNEST : 

effect  of  receiving,  on  a  contract  for  purchase  of  a  chattel,  1283 

EASEMENT : 

is  not  within  Statute  of  Frauds,  760,  780 
enjoyment  of,  under  2  &  3  Will.  IV.  c.  71,  1079 
unity  of  possession  suspends  prescription,  ib.,  1268 
injury  to,  how  proved,  1086 

EAST  INDIES: 

how  to  prove  deed  executed  there,  495 

EFFECTS : 

when  want  of,  will  excuse  notice  of  dishonour  of  bill  or  cheque,  288 
speciflo  of  testator,  not  seizable  by  assignees  of  bankrupt  executor,  693 
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EJECTMENT : 

nature  of  the  action,  614,  15 

both  title  may  be  tried  and  possession  recovered,  615 
procedure  in,  as  directed  by  the  C.  L.  P.  Act,  616 
variance  in  description  of  premises,  ib.,  n. 
requisites  to  support  an  ejectment,  617 
necessity  of  right  of  possession  at  time  of  ouster,  ib. 
party  possessed  of  legal  estate  must  prevail,  ib. 
satisfied  terms  as  aflfeoted  by  8  &  9  Vict.  c.  112,  618,  19 
plaintiff  must  recover  on  strength  of  his  own  title,  619 
possession  is  good  against  all  who  cannot  show  good  title,  ib, 
how  far  tenant  may  dispute  landlord's  title,  619,  20 
by  whom  action  may  be  brought,  621 — 27 
for  what  things  it  will  lie,  or  wiU.  not  lie,  627—29 
no  pleadings  in,  628 

uncertainty  of  description  amended  on  application,  ib, 
no  actual  entry  necessary  before  action,  629 

proceedings  under  C.  L.  P.  Act,  where  tenant  holds  over  vexatiouslv, 
645,  46  •" 

what  tenancies  within  the  statute,  646 
commencement  of  action  under  present  law,  616,  646 
writ  when  to  be  served,  what  is  service,  646,  47 

how  to  be  directed,  616 

time  for  appearance,  ib. 

no  judgment  by  default  without  affidavit  of  service  of  writ,  648 

under  tenarit  receiving  writ  must  give  notice  to  landlord,  ib, 

persons  not  named  in  writ  may  appear  by  leave,  ib. 

who  said  to  be  in  actual  possession,  648,  49 

in  case  of  vacant  possession,  649 

defence  to,  ib. 

issue  joined  at  once  without  pleadings,  616 
stat.  15  &  16  Vict.  o.  76,  giving  ejectment  to  landlords  for  rent  in  arrear, 
650 

to  what  cases  it  applies,  651 

where  the  possession  is  vacant,  652 
stat,  11  Geo.  II.  c.  19,  giving  power  to  justices  of  the  peace  to  put  landlord 
in  possession,  653,  54 

remedy  of  tenant  for  wrongful  eviction,  ib. 
evidence  required  by  plaintiff,  665 

possession  primdfacie  evidence  of  seisin  in  fee  simple,  ib, 

admissions  of  deceased  persons,  ib. 

counterpart  of  unexecuted  lease  evidence  of  lessor's  title,  ib.,  669 
evidence  required  from  devisee  of  term,  666 

administrator,  667 

tenant  in  elegit,  ib. 

under  judgment,  668 

landlord  against  tenant  need  not  give  evidence  of  title  prior  to 
lease,  669 

when  he  may  prove  title  by  parol,  670 

evidence  of  acts  of  ownership  upon  waste  adjoining  highway,  670,  71 

plaintiff  should  not  prove  more  than  enough  to  meet  defendant's  claim, 
672 
evidence  for  defendant : 

it  is  enough  to  prove  subsisting  title  out  of  plaintiff,  679 

mortgagee,  ib. 
verdict  in,  form  of,  680 

plaintiff  may  recover  less  than  he  claimed,  but  not  more,  ib. 

jury  may  find  damages  for  mesne  profits  to  day  of  trial,  981 

when  one  of  the  parties  does  not  appear,  ib. 
VOL.  ir.  s  s 
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'EJ'ECTM'EST— continued. 
judgment  in,  form  of,  681 
court  will,  if  possible,  support  it)  ib. 
execution  in,  681  .     .  i     .    _ 

as  to  mode  of  executing  writ  of  .possession,  ib, 
costs  equitably  imposed,  683 

See   Eeboe— Notice   to   Q,uit— Statttte   of   Limitations— Mesne 
Peopits. 

ELECTIONS.    See  Beibeet. 

in  municipal  corporations,  1018 — 23 

when  mandamus  lies,  ib. 

quo  warranto  the  remedy  when  the  office  is  full,  1021,  1116 

mandamus  where  election  merely  colourable,  ib. 

ELEGIT : 

ejectment  by  tenant  by,  626 

tenant  by,  what  he  must  prove  in  ejectment,  668 

ilLOPEMENT: 

of  wife,  liability  of  husband  for  debts  after,  227 

EMBARGO: 

nature  of,  900 

effect  of,  on  contract  of  insurance,  ib. 

ENGINES„(FmE):     ,  ,,        .     ,  ,  :.        , 

to  a  colliery,  whether  fixtures  or  not,  between  heir  and  executor,  1292 

ENTRY: 

no  actual  entry  necessary  in  ejectmelit,  629 
an  entry  generally  is  an  entry  for  the  whole  estate,  ib. 
when  barred  by  Statute  of  Limitations,  654.    See  Statute  op  Limita- 
tions. '  . 
entry  into  part  is  a  suspension  of  rent,  but  not  of  a  covenant  to  repair,  470 
what  is  a  waiver  of  a  right  of  entry  for  a  forfeiture,  640,  41 

ENTRY  IN  BOOKS  OP  BUSINESS:' 

by  deceased  persons,  of  payments  when  evidence,'  677 
effect  of,  against  interest  of  party  making  it,  ib. 

EaUITY,  COURT  OP: 

money  due  by  decree  of,  not  recoverable  in  action  of  debt,  484 

decrees  specific  performance  of  contract  within  Statute  of  Prauds  after  part 

performance,  when,  762,  778,  783 
how  paid  in  course  of  administration,  703 

EaUITY  OP  REDEMPTION: 

release  of,  good  consideration,  57 

ERROR: 

writ  of  error,  in  action  of  account,  can  be  brought  after  second  judgment 

only,  6  ; .:         :    :    ' 
writ  of  error  will  not  stay  execution,  after  verdict  in  ejectment,  unless 

plaintiff  in  error  finds  bail,  683,  4 

ESCAPE:  ■ :    .    r 

action  on  the  case  for  damages  under  stat.  1  &  2  Vict.  o.  110,  s.  31, 

523 
after  a  voluntary  escape,  defendant  cannot  be  retaken  on  a  Sunday,  1169 
a  person  wrongftiUy  escaping,  may  be  taken  on  a  Sunday,  ib. 
See  Rescotts, 
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ESCROW : 

■what  is  an,  491,  2 

■where  conveyance  deed  of  a  leasehold  estate  is  delivered  as  an  escrow,  the 
title  deeds  vest  in  vendee,  1303 

ESTOPPEL : 

replying  the  estoppel  to  nil  habuit  in  tenementis, 
in  covenant,  473 

in  debt  for  rent  plaintiff  may  demur,  544 
assignee  of  reversion  may  take  advantage  of  estoppel  running  ■with  the 

land,  473 
what  is  necessary  in  order  to  give  a  party  the  benefit  of  an  estoppel,  473,  4 
where  the  estoppel  will  not  operate,  4i74 

when  party  is  estopped  from  disputing  execution  of  a  deed,  475 
a  verdict  found  in  trespass  on  any  fact  or  title,  distinctly  put  in  issue  may 
be  pleaded  as  an  estoppel  in  another  aStion  between  the  same  parties,  1258 
where  judgment  not  conclusive,  unless  pleaded  as  an  estoppel,  1259 
by  recital  in  a  deed,  ib, 

ESTOVERS : 

common  of,  369 

EYICTION: 

lessee  may  plead  eviction,  but  not  a  mere  trespass,  in  bar  to  covenant  for 

rent  arrear,  470 
eviction  of  part  no  plea  to  covenant  for  non-repair  of  other  part,  ib. 
plea  of,  in  debt,  542 
plea  of,  in  bar  to  avowry  for  rent,  1159 

EVIDENCE : 

parol  declaration  of  auctioneer  not  admissible  to  vary  written  memorandum 

of  sale,  214 
parol  evidence  not  admissible  to  vary  bill  of  exchange,  342  - 

nor  of  a  bond,  in  trover  for  the  bond,  though  notice  given  to  produce, 
1322 
evidence  of  o^wnership  of  a  ship,  ib, 
iu  petition  for  divorce  for  adultery,  12 
in  actions  on  biUs  of  exchange,  321 
on  promissory  notes,  341 
against  carriers,  365 
by  and  against  commoners,  387 
of  covenant,  479 

plaintiff  can  recover  only  secundum  allegata  et  probata,  ib. 
in  debt, 

on  foreign  I'udgment,  486 

on  bond,  490— 96 
on  statute  against  bribery  at  elections  of  members  of  parliament,  556 
in  actions  for  deceit,  559 — 64 
in  detinue,  583,  4 
in  ejectment,  665  et  seq.    See  Ejectment. 

on  part  of  plaintiff,  ib. 

on  the  part  of  the  defendant,  679 
in  trespass  for  mesne  profits,  685 
in  actions  by  and  against  executors,  726 
effect  of  parol,  of  a  variation  or  waiver  of  written  contract,  806 
in  actions  on  policies  of  insurance,  958 

the  policy,  ib. 

the  interest  of  the  insured,  959 

the  loss,  959,  60 
libel,  995  ,  ».     j    -i' 

defendant  may  prove  an  apology  made  or  offered,  %b, 

SUA 
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libel — eontinited. 

what  may  be  proved  under  Not  Guilty,  998 

against  newspaper  printers,  publisbers,  &o.  996,  7 
malicious  prosecution,  1012 
seduction,  1065 
nuisance,  1086 
relating  to  partners,  1107 
quo  warranto  informations,  1135 — 7 
replevin, 

under  avowry  for  rent  arrear,  1158 

under  pleas  of  non  dimisit,  non  tenuit,  1159,  69 

under  tender  of  arrears,  1161,  2 
in  actions  for  rescous,  1168 

plaintiff  must  prove  the  original  cause  of  action,  ib. 

the  writ  and  warrant,  ib. 

the  manner  of  the  arrest,  ib. 

the  damage  sustained  by  the  rescue,  1170 
in  actions  under  Merchant  Shipping  Act,  1180 
under  Seamen's  Wages  Act,  1183 
for  slander,  1214 
of  trespass,  1272 
of  trover,  1322 

EXCESSIVE  PISTRESS: 
action  for,  611,  1262 
trespass  will  not  lie  for,  ib. 

EXCHEaUER : 

condemnation  in,  alters  property  in  goods,  1251,  1284 

EXCHEaUER  BILL: 

property  in,  passes  by  delivery,  1301 

EXECUTION: 

taking  prisoner  in  execution,  satisfaction  of  judgment,  538 
goods  of  debtor  bound  by  delivery  of  writ  of,  1284 
in  action  of  account,  6 

EXECUTOR : 

action  of  account  lies  by  executor,  and  by  executor  of  executor,  3 

and  against  executor  of  guardian,  bailiff,  or  receiver,  ib. 

but  not  by  one  executor  against  his  co-executor,  ib. 

of  assumpsit  does  not  abate  by  death  of  plaintiff,  executor  may  con- 
tinue, 176 
nature  of  interest  of  executor,  691 

bound,  though  not  named,  ib, 

may  commence  action  before  probate,  ib. 

may  release  or  take  release  or  pay  a  debt  of  testator,  ib. 

act  of  one  binds  all,  692 

executors  have  joint  interest  in  estate  of  deceased  which  survives,  ib. 

are  trustees  of  residue  undisposed  of  for  persons  entitled  under  sta- 
tutes of  distributions,  693 

payment  to,  discharge  of  debtor,  ib. 

goods  of  testator  cannot  be  seized  for  executor's  debt,  unless  he  has 
converted  them,  692 

if  he  becomes  bankrupt,  specific  effects  of  testator  cannot  be  seized,  ib. 

property  vests  in,  from  death  of  testator,  693 
executor's  interest,  how  transmissible,  694 

executor  of  executor,  power  of,  ib. 

when  administration  de  bonis  non  is  necessary,  695,  6 
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executor's  interest,  how  transmissible— conimwecf. 

_  administrator  de  bonis  non  may  sue  out  sci.  fa,,  when,  696 
limited  or  temporary  administrations, 
during  minority  of  executor,  696 
absence  of  executor  beyond  sea,  697 
pending  litigation,  698 
during  lunacy,  ib, 
fresh  probate, 

granted,  when,  ib. 

executor  de  son  tort,  cases  of,  699 

what  acts  will  constitute,  ib. 

question  for  a  jury  to  decide,  700,  n. 

party  receiving  a  debt,  to  provide  for  funeral  of  deceased,  not  liable  as 

when,  ib.  ^ 

acts  of,  will  not  bind  real  executor,  when,  701 
an  agent  of  executor  cannot  be  charged  as,  ib. 
must  be  declared  against  as  rightful  executor,  ib. 
disposition  of  the  estate  of  deceased,  ib. 
order  of  payment,  701 — 7 

statutory  powers  of  distributing  residuary  personal  estate,  705,  6 
admission  of  assets, 

sperate  and  desperate  debts,  707 
judgment  against  executor  by  default  is,  708 
executor  paying  interest  on  a  bond,  effect  of,  ib. 
mere  submission  to  arbitration  is  not,  709 
actions  by  executors  and  administrators,  710 

against  trespassers  for  injuries  done  to  goods,  real  estate,  or  person 

of  deceased,  710,  U 
when  executor  must  sue  in  his  individual  or  representative  character, 

711 
executorof  tenant  for  life  may  recover  proportion  of  rent  reserved,  712 
executor  may  have  an  action  of  account,  712 

may  sue  in.  assumpsit  attorney  for  insufficiency  of  title  to  estate 

purchased  by  deceased,  713  ;  or  vendor  for  loss,  ib. 
may  sue  for  breach  of  collateral  covenant,  ib. 
but  not  on  covenant  running  with  the  land,  712 
executors  must  join  in  bringing  actions,  though  all  have  not  proved,  714 ; 

or  are  infants,  ib. 
joining  several  causes  in  one  action  by  executors,  715 

where  money  recovered  on  each  count  will  be  assets,  the  counts  may 
be  joined,  ib. 
actions  against  executors  and  administrators,  716 
by  legatee  of  a  specific  chattel,  ib. 
not  for  a  distributive  share  of  intestate's  property  against  executor 

or  administrator,  ib. 
or  for  legacy  generally,  ih. 

neglect  to  distribute  effects  among  next  of  kin  without  decree  of  court, 
•no  breach  of  administration  bond,  717 
when  acting  executor  is  responsible  for  his  co-executor,  717 
trespass  for  wrong  done  by  deceased,  when,  ib. 
action  on  special  promise  of  executor  in  writing,  718 
what  causes  of  action  may  be  joined  against  executors,  719 
what  executors  are  to  be  made  defendants,  720 

infant  executors  must  defend  by  guardian,  ib. 
right  of  retainer, 

executor  may  retain  assets,  when,  724 

executor  de  son  tort  cannot  retain  for  his  own  debt,  725 

a  promise  to  charge  executor  personally  must  be  ia  Wfiting,  768 
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pleas, 

plea  of  plene  administravit,  721  ;  ; 

a  bond  or  outstanding  debt  of  testator  must  be  specially  pleaded,  ib. 

executor  may  confess  judgment,  when,  722' 

may  plead  puis  darrein  continuance,  ib. 

how  time  is  computed  under  a  plea  of  the  Statute  of  Limitations,  168, 

723 
in  case  of  administrator,  ib. 
evidence, 

legal  evidence  of  the  •will,  what,  726.    See  Peobate. 

retainer  may  be  given  in  evidence  under  a  plea  of  plene  administravit, 

727 
assets  mean  legal  assets  at  once  available,  728 
in  actions  by  and  against  executors,  the  character  in  which  they  sue  is 
not  in  issue,  unless  specially  denied,  726 
judgment,  ■  ' 

on  plea  of  plene  administravit,  728 
de  bonis  testatoris,  ib.  '      ^ 

costs, 

where  executor  is  nonsuited,  ib, 
by  Stat.  3  &  4  Will.  IV.  c.  42,  s.  31,  *. 
EXECIJTOR  DE  SON  TORT,    See  Exectjtoe.  ' 

EXBMPLIFICATIOiSr:  , 

of  probate,  where  evidence,  727 
EXPRESS: 

malice,  where  not  necessary  to  prove,  996,  n.,  1215 
libel  itself  may  prove  malice,  987 
where  necessary,  1014 
warranty.    See  WAEEAiirTT. 

breach  of,  in  insurance,  937 

time  of  sailing,  ib, 

safety  of  ship  at  particular  time,  939 

to  depart  with  convoy,  940 

neutral  property,  942 

EXTRA  PAROCHIAL: 

persons  cannot  claim  pew,  1081 


FACTOR.    See  Beokee— AaENT— Pkincipal. 
foreign  and  home,  731 
how  paid  usually,  ib, 
how  under  a  del  credere  commission,  ib. 
meaning  and  effect  of  del  credere  commission^  731,  2 
not  necessary  that  the  commission  should  be  in  writing,  732 
difference  between  factor  and  broker,  732,  735  • 

factor  may  sell  by  credit,  734 
general  authority  to  sell  at  his  discretion,  733 
quesre  whether  to  repay  himself,  ib, 
goods  consigned  to  joint  factors,  734 
sale  by  factor  creates  a  contract  betWeeli  buyer  and  seller,  734 

even  for  an  unknown  principal,  735 
purchaser  has  right  of  set-off  against  factor,  when,  ib, 
not  against  a  broker,  ib, 

factor  for  foreigner,  unless  dealing  expressly  as  agent,  is  personally  re- 
sponsible, 736 
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liability  of  an  unknown  prinolpalj  when  discovered,  737 

agent  may  make  himself  personally  responsible,  737,  8 

person  contracting  as  agent  cannot  sue  as  principal,  without  giving  notice 

that  he  is  party  interested,  738  '  ^i 

lien  of  factor,  i  < 

exists  while  factor  has  possession  of  the  goods,  740 
■when  factor  under  a  del  credere  commission  has  lien  on  the  price,  ih. 
does  not  exist  for  debts  due  prior  to  his  becoming  factor,  742  • 
liability  of  the  principal,    '- 

as  to  pledging  goods  by  persons  not  the  actual  proprietors,  under 

Factors'  Act,  733,  742      ^  - 

what  constitutes  an  "  intrusting  with,"  744 
to  what  pledge  of  documents  statute  extends,  743 
true  owner  may  recover  goods  froi%  factor  before  sale,  745 
as  to  londfide  advances  upon  goods,  stat.  6  &  7  Vict.  c.  39,  746,  7 
bill  of  lading,  &c.,  documents  of  title,  747,  8 

FALSE  IMPRISONMEITT : 
definition  of,  846 

nature  of  action  for,  and  when  it  may  be  maintained,  i6.- 
unlawful  detention,  ih. 

when  an  arrest  on  mesne  process  amounted  to  false  imprisonment,  ih. 
lies  against  sheriff,  ih. 
also  against  officer  of  an  inferior  court,  ih. 
if  sheriff  arrests  wrong  person  this  action  lies,  ih. 
lies,  though  person  arrested  affirms  himself  to  be  person  intended,  847 
where  party  pretends  to  be  person  named  in  writ,  goes  voluntarily  with 

constable,  no  action  lies,  ih. 
but  a  person  may  be  estopped  by  hisconduct  from  denying  that  he  was 

properly  arrested,  ih. 
but  cannot  be  detained  after  notice  that  he  is  the  wrong  person,  ih. 
or  has  been  sued  by  a  wrong  name,  ih. 
or  voluntarily  attends  and  gives  bail  when  required^  ih.,  848 
where  plaintiff  gives  a  release,  and  afterwards  sheriff,  knowing  this, 

arrests  defendant,  he  is  liable,  848 
an  inhabitant  of  any  of  the  dominions  of  Q-reat  Britain  may  bring  this 

action  in  superior  courts  in  England,  ih. 
though  the  cause  of  action  arose  beyond  seas,  ih, , 
action  lies  against  overseers  of  poor  in  certain  cases,  849 
against  an  attorney  and  his  client  for  suing  out  an  illegal  ca,  sa.,  ih. 
false  arrest  on  charge  of  robbery,  ih.,  864,  5 
where  a  prisoner  in  execution  is  voluntarily  allowed  by  gaoler  to 

escape,  he  cannot  be  retaken,  ih. 
secus  on  caption  in  mesne  process,  849 
what  arrests  on  a  Sunday  are  actionable,  850 
if  party  taken  after  return-day  of  writ,  ib, 
where  court  has  jurisdiction,  but  proceeds  erroneously,  action  does  not 

lie,  850 
aliter  where  no  jurisdiction,  ih. 
■with  regard  to  liability  of  magistrates,  ih.,  8S1 
cases  of  statutory  protection,  859,  60 
■when  action  lies  against  commissioners  of  bankrupt,  852 
against  officer  or  judge  of  county  court,  ih. 
against  captain  of  man-of-war,  ih. 
when  imprisonment  at  first  legal,  ih. 
statutes  relating  to  the  action  for  false  imprisonment,  833 
in  actions  against  magistrates  notice  must  be  given,  854 
requisites  of  notice,  ih. 
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statutes  relating  to  the  action  for  false  imprisonment— co««inMerf. 

magistrate  may  within  a  month  tender  amends  or  pay  into  court,  853 

give  evidence  of  such  under  general  issue,  ib. 

proof  of  notice  and  of  right  venue  by  plaintiff  requisite  to  enable  him 

to  maintain  action,  ib. 
before  action  against  constable,  &C.5  acting  under  a  warrant  of  J.  P., 
demand  must  be  made  to  see  warrant,  856 
.  what  "  officers"  are  privileged,  857 
action  must  be  brought  within  six  months,  when,  858 
from  what  time  the  six  months  begin  to  run,  16. 
secretary  of  state  not  J.  P.  within  statute,  856,  n. 
statute  aoes  not  extend  to  actions  of  assumpsit,  ib. 
pleadings : 

venue  must  be  local,  860 
general  issue,  861 

special  matter  given  in  evidence,  ib. 

words  "  by  statute  "  must  be  inserted  in  margin  of  plea,  ib. 
cannot  be  pleaded  together  with  special  pleas,  ib. 
what  this  plea  puts  in  issue,  ib. 
plea  of  justification  must  admit  trespass,  ib.,  862 
,     where  trespass  is  justified  under  an  authority,  authority  must  be 
shown,  862 
difference  of  pleading  of  justification  by  party  to  cause,  stranger,  or 

officer,  ib. 
difference  of  pleading  where  justification  is  founded  on  process  out  of 

the  superior  courts,  or  inferior,  ib.,  863 
or  on  process  out  of  foreign  courts,  863 
form  of  process  in  general,  864 
when  constable  justified  in  arresting  for  felony  without  warrant,  ih, 

865 
when  under  the  Metropolitan  Police  Act,  865 
when  private  person,  865 
address  of  warrant,  866 
in  this  action  limitation  is  four  years,  868 

FALSE  EEPRE8EHTATI0N.    -See  Deceit. 

FAST  DAY: 

bill  due  on,  payable  on  day  preceding,  300 

notice  of  dishonour  may  be  given  the  day  after,  304 

FEES: 

action  for,  84 

FEE-FARM  RENT  ;• 
import  of,  588,  n. 

FEME  COVERT: 

where  considered  as  feme  sole,  237 — 243 
cannot  bind  herself  by  bill,  262 
See  Bakon  and  Feme. 

FENCES : 

escape  of  cattle,  through  defect  of,  1155 
obligation  to  repair,  ib. 

FIRE: 

carrier,  when  answerable  for  loss  by,  346 
rent  of  premises  destroyed  by,  406,  7,  1336 
insurance  against,  976 
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policy  of  insurance  against,  how  rendered  void,  976 
loss  by,  in  marine  insurance,  904 

FISHERY : 

right  of  fishing  in  the  sea,  749 
several  fishery  in  an  arm  of  the  sea,  749,  750 
right  of  fishing  in  fresh  rivers,  750 
several  fishery,  761 

may  pass  as  appurtenant  to  a  manor,  752 

trespass  for  injury  to,  751 

is  an  incorporeal  hereditament,  752 

what  passes  by  grant  of,  ib. 
free  fishery,  753 

trespass  will  lie  for  injury  to,  751 
common  of  fishery,  what,  755  * 

trespass  will  not  lie  for  injury  to,  ib. 
ancient  weirs  in  public  rivers,  ib. 

FIXTURES : 

damages  for  distraint  of,  how  measured,  690,  n. 
agreement  for  sale  of,  not  within  Statute  of  Frauds,  782,  4 
how  to  be  described  in  declaration  in  trespass,  1254 
what  are,  1291 

as  between  heir  and  executor,  ib. 

as  between  executor  and  tenant  for  life,  &o.,  ib.,  1292 

as  between  landlord  and  tenant,  1293 

things  fixed  by  tenant  removable  during  the  term,  1294 

trade  fixtures,  1296 
where  tenant  has  to  deliver  up  in  repair,  what  it  includes,  ib. 
what  are  not,  as  between  preceding  and  succeeding  incumbents,  1297 
pass  by  conveyance  of  the  freehold,  1298 

FORBEARANCE : 

of  suit,  when  a  consideration.    See  Consideeation. 

is  within  the  2nd  clause  of  the  4th  section  of  Statute  of  Frauds,  7C8 

FOREIGN  BILL  OF  EXCHANGE : 
form  of,  267 
stamp,  270 

acceptance  of,  must  now  be  in  writing,  282 
protest,  308,  9 

FOREIGN  JUDGMENT : 
action  on,  85,  486 
proof,  486 

FOREIGN  LAW :  ,    .       ,    ^       .      „ 

party  availing  himself  of,  must  take  it  aa  he  fiads  it,  175 
when  it  regulates  contract  made  here,  295 

FOREIGN  MARRIAGE : 
proof  of,  22 

FOREIGNER : 

wife  of,  when  liable  as  feme  sole,  240,  1 

FORFEITURE ; 

what  shall  be  a  waiver  of,  640,  1 

the  law  inclines  against,  641  ,    „      ,  i  •     -.    r  -i 

landlord  must  do  some  act  affirming  tenancy  before  he  can  claim  forleiture 

for  any  breach,  ib. 
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PORGERT:  .^     _  ,„ 

where  party  paying  money  on  forged  instrument  may  recover  it,  118,  19 
payment  under  probate  of  forged  will,  good,  691 
forged  acceptance  of  bill,  323 

FRANCE : 

no  days  of  grace  in,  301 

indorsement  of  a  bill  in  blank,  by  law  of  France,  conveys  no  property  in 
the  bill,  295 

FRAUD: 

defence  on  ground  of,  must  be  specially  pleaded,*  145 
what,  in  false  representation,  560 

FRAUDS,  STATUTE  OF : 

of  the  persons  who  are  supposed  to  have  drawn  this  statute,  "757 
first,  second,  and  third  sections,  and  8  &  9  Viet.  c.  106,  s.  3,  relating  to 
parol  demises,  assignments,  and  surrenders,  757 — 764 
leases  for  three  years  how  affected  by  second  section,  758 
leases  required  by  law  to  be  in  writing  must,  since  Act,,  1845,  be  by 

deed,  ib. 
meaning  of  word  lease  in  first  section  of  statute,  759 
a  lease  of  turnpike  tolls  need  not  be  by  deed,  759 
parol  lease  for  three  years  from  a  future  day  is  void  by,  ib. 
a  parol  lease  not  exceeding  three  years  is  an  interest  in.  land  within 

the  fourth  section,  ib. 
a  lease  under  seal  need  not  be  signed;  ib. 
meaning  of  term  uncertain  interest  in  land,  760 
a  mere  licence  is  not  within  the  statute,  761 
lease  for  more  than  three  years  enures  as  a  tenancy  from  year  to  year, 

on  the  terms  of  the  lease,  ib.  . 

after  part  performance  and  entry  specific  performance  of  a  parol  lease 

may  be  decreed,  762 
cancelling  a  lease  merely  is  not  a  surrender,  763 
parol  assignment  of  a  lease  from  year  to  year  is  void  under  sec- 
tion 3,  ib. 
so  is  a  parol  surrender,  ib, 
surrender  by  operation  of  law,  ib.,  764 
fourth  section,  765 

both  the  promise  and  the  consideration  must  be  in  writing-,  765,  788 
there  must  be  a  good  consideration  for  the  promise,  765 
its  effect  is  not  to  avoid  the  contract  but  to  prohibit  an  action,  ib. 
oral  contract  made  abroad  cannot  be  enforced  here,  ib. 
objection  that  there  is  no  note  in  writing,  need  not  be  pleaded,  766 
as  to  charging  executor  upon  special  promise,  766 

leading  case,  thereon,  ih. 
as  to  charging  defendant  on  special  promise  to  answer  for  another  person, 
767 
applies  to  collateral,  not  to  original  promises,  ib. 
cases  within  this  clause^  767,  771 
eases  not  within,  771 — 777 

what  amounts  to  an  original  promise  within  this  section,  771 
meaning  of  term  collateral  promise,  772,  3 
the  person  for  whose  debt  the  collateral  promise  is  made  must  still 

remain  liable,  773 
cases  where  guarantee,  &o.,  subsidiary  to  some  other  transaction,  not 

within  the  statute,  774 
del  credere  commission  need  not  be  accepted  in  writing,  776,  7 
a  promise  made  to  the  debtor  himself  not  within  the  section,  777 
declaration  must  be  special,  777,  8 
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as  to  charging  any  person  upon  agreement  made  in  consideration  of  mar- 
riage, 778 
this  clause  does  not  extend  to  mutual  promises  to  marry,  ib. 
specific  performance  of  a  parol  ante-nuptial  contract  will  be  decreed 

after  part  performance,  ib. 
marriage  alone  not  part  performance,  799 
iipon  contract  or  sale  of  land,  ib. 

an  agreement  for  sale  of  growing  crops,  ib.,  780 
part  performance  will  not  take  case  out  of  the  statute  at  law,  783 
secus  in  equity,  ib. ;  but  indebitatus  assumpsit  lies,  *. 
sale  of  shares,  784 
upon  agreement  not  to  be  performed  within  the  year,  785 

when  the  agreement  is  to  be  performed  on  a  contingency,  ib. 
word  "performed"  means  a  complejp  performance  by  both  parties,  787 
agreement  must  be  in  writing,  788 

meaning  of  word  "agreement"  in  this  section,  ib. 
Mercantile  Law  Amendment  Act,  1856,  ib, 
seventeenth  section, 

as  to  contract  for  sale  of  goods,  wares,  and  merchandises,  791 

stat.  9  Geo.  IV.  c.  14,  s.  7,  on  this  subject,  ib. 

executory  contracts  within  this  clause,  ib. 

shares  not  wares,  792 

what  shall  be  considered  as  acceptance  and  receipt,  792 — 8 

acceptance  where  the  goods  are  in  the  possession  of  the  vendee  before 

sale,  793 
acceptance  where  the  goods  remain  in  possession  of  the  vendor,  795 

where  they  are  in  the  hands  of  a  bailee  at  the  time  of  sale,  797,  8 
receipt  by  carrier  not  acceptance,  797 
note  in  writing  of  bargain,  799 

the  consideration  need  not  be  in  writing  under  this  section,  ib. 
signature,  what  suflB.oient,  800,  1 
the  plaintiff  need  not  sign,  801 
place  of  signing  immaterial,  ib. 
agent,  who  is  deemed  such,  802 

when  auctioneer  is  the  agent  of  both  parties,  803 
when  broker,  804 
bought  and  sold  notes,  804,  5 
must  be  a  third  party,  803 
he  need  not  be  authorised  in  writing,  804 
effect  of  parol  evidence  of  variation  or  waiver  of  a  written  contract, 
806—11 
fifth  section,  relating  to  execution  of  wills,  812 
as  to  wills  made  before  1838,  ib. 
devises  of  lands,  what  such  within  this  clause,  812,  13 
must  be  in  writing,  813 
in  what  cases  a  surrender  of  copyhold  estates  to  use  of  wills  necessary, 

813 
signature,  what  sufficient,  813,  14 
attestation  and  subscription,  what  required,  814 
wills  more  than  thirty  years  old  prove  themselves,  when,  814,  15 
sixth  section,  relating  to  revocation  of  wills,  815 
what  required  to  make  a  valid  revocation,  ib. 
by  other  will,  816 
requisites  of  such  will,  ib. 
or  codicil,  ib. 
or  other  writing,  ib._ 
burning,  tearing,  or  obliterating,  817        _ 
it  must  be  shown  that  the  act  was  done  ammo  revooandi,  ib. 


1393  INDEX. 

FRAUDS,  STATUTE  0¥— continued. 

sixth  section,  relating  to  revocation  of  ■wi\l&— continued. 
■what  amounts  to  a  revocation,  817,  18 
implied  revocations,  819 

■when  act  done  hy  testator  inconsistent  with  the  dispositions  made 

by  the  ■will,  ib. 
a  total  change  in  circumstances  of  testator's  family,  820 
what  are  such,  820,  21 
how  wills  may  he  annulled,  822 
parol  evidence  inadmissible  to  show  that  testator  did  not  intend  to 

revoke  or  annul,  ib. 
new  Wills  Act,  1  Vict.  o.  26,  as  to  wills  made  after  1  Jan.,  1838,  823 
meaning  of  word  "  will,"  in  first  section,  823 
definition  of  real  estate,  &c.,  ib. 
statutes  repealed  by  this  act,  824 

power  to  dispose  of  all  property  possessed  by  testator  at  his  death,  ib. 
who  cannot  make  a  will,  825 
how  to  be  made,  executed,  and  attested,  ib. 
Act,  15  Vict.  c.  24,  825,  26 
no  publication  of  will  now  necessary,  827 

appointments  under  a  power  by  will  to  be  executed  as  other  wills,  ib, 
wills  of  seamen,  ib. 

gift  or  legacy  to  attesting  witness  void,  ib. 
executor  may  prove  execution  of  a  will,  ib. 
what  amounts  to  a  revocation,  ib. 
effect  of  obliteration,  interlineation,  &c.,  828 
manner  of  reviving  a  revoked  will,  ib. 
will  to  be  considered  as  having  been  executed  immediately  before 

death  of  testator,  ib. 
what  to  be  included  in  the  word  land,  829 
effect  of  devise  without  words  of  limitation,  ib. 
meaning  of  words  "die  without  issue,"  ib. 
devise  of  an  estate  tail,  when  not  to  lapse,  ib. 
as  to  lapsing  of  other  devises  and  bequests,  ib. 
when  re-executed  will  shall  be  deemed  to  have  been  made  at  the  time 

of  such  re-execution,  830 
stat.  20  &  21  Viet.  c.  77,  as  to  evidence  of  will  by  probate,  ib. 

FRAUDULENT  AGREEMENTS : 

considered  in  same  light  as  illegal,  76 

FREE  FISHERY : 

meaning  of  the  term,  753 
remarks  of  Mr.  J.  Blackstone  thereon,  ib. 
and  of  Mr.  Hargrave,  ib. 

FREE  WARREN: 

franchise  of  explained,  834 
of  free  warren  on  the  lands  of  the  king,  834,  5 

persons  exercising  right  of,  not  within  stat.  1  &  2  Will.  IV.  o,  32,  s.  35, 
839 

FREIGHT; 

insurance  of,  892 

may  be  insured  for  part  of  a  voyage,  893 

when  homeward,  policy  on,  attaches,  894         ,- 

mortgagee  or  vendee  of  ship  when  entitled  to  accruing  freight,  1177 

master  has  no  claim  on  for  wages,  &c,,  1184,  n. 

mother  of  wages,  in  what  cases,  1185 
FRESH  RIVERS : 

soil  of,  to  whom  it  belongs,  750 
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FUNERAL  EXPENSES : 
limit  of,  702 
■what  allowed  as  against  a  creditor,  ib, 

G. 
GAME : _ 

opinion  of  Blackstone  as  to  the  property  of  the  game  being  vested  in  the 

king  alone,  832 
■where  right  of  taking  game  can  be  exercised,  834 
any  person  having  certificate  may  kill  game,  836 
■what  considered  game  for  purposes  of  this  act,  ih. 
lessor's  right  to  kill  game,  ih. 

penalties  for  killing  game  or  possessing  at  improper  seasons,  842 
penalties  for  trespass  in  search  of  game,  woodcocks,  snipes,  &a.,  837 
duties  and  penalties  imposed  by  Certificate  Act,  842 
right  of  demanding  to  see  certificate,  ib. 
as  to  authority  to  kill  hares  without  a  certificate,  845 

GAMEKEEPERS: 

not  entitled  to  notice  of  action  under  1  &  2  Will.  IV.  c.  32,  842 
appointment  and  authority  of,  841 

GAMING: 

money  lost  at,  bad  consideration  for  a  bond,  502  ;  or  a  bill,  279 
statutes  against,  concerning  bonds,  bills,  notes,  &c.,  279,  503 

GENERAL  AVERAGE : 
meaning  of,  881 

GENERAL  ISSUE : 

by  statute,  plea  of,  in  assault,  46,  7 

magistrates  not  deprived  of,  plea  of,  861 

what  may  be  given  in  evidence  under  in  assumpsit,  since  new  rules,  143 

in  case  against  carrier,  364 

no  general  issue  in  covenant,  473 

in  debt  on  bond,  490 

in  debt  on  simple  contract,  487 

in  case,  for  malicious  prosecution,  1012 

replevin,  1159 

slander,  1212 

in  trespass,  q.  o.  f.,  1255 

in  trover,  1309 

GIFT: 

verbal,  effect  of,  1282 

GLEANING : 

no  right  of,  by  common  law,  1248 

GLEBE : 

neglect  to  cultivate,  not  actionable,  62 

GOOD  FRIDAY : 

bill  due  on,  to  be  presented  on  previous  day,  300 

notice  of  dishonour  good  by  statute  on  following  day,  304 

GOODS: 

what  deemed  acceptance  of,  792 

GOODS  SOLD  AND  DELIVERED : 

indebitatus  assumpsit  for,  88  .        ., 

fraudulently  on  credit,  trover  lies  for,  before  credit  expires,  ib.  _ 

where  bona  fide  on  credit,  action  cannot  be  maintained  until  aiter  expiration 
of  credit,  ib. 
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GOODS,  WAKES  AND  MERCHANDIZE  : 
what,  within  Statute  of  Frauds,  792 
what  an  acceptance  of,  792 — 8    , 

GEANT: 

of  right  of  way,  1266 

covenant  not  implied  from  word  "  grant,"  when,  411 

where  jury  entitled  to  presume  grant,  1072 

GROSS : 

common  in,  nature  of,  473 
no  ejectment  for,  628 

GROUSE : 

not  bird  of  warren,  834 

GROWING  PRODUCTS : 

cannot  be  distrained  for  rent,  590 
gucere,  whether  for  annuity,  ib. 

GUARANTEE : 

may  be  in  writing,  768 

what  sufficient,  768,  788,  9 

trover  for  unstamped  guarantee,  damages,  1327 

GUARDIAN:  ' 

in  socage,  account  against,  1,  &  n. 
ejectment  by,  625 
so  by  testamentary,  ib. 
infant  executor  must  defend  by,  718 
of  union,  empowered  to  hold  real  property  for  benefit  of  parish,  622 

GUARDIANS  OF  THE  POOR : 
quo  warranto  lies  against,  1117 
also  to  clerk,  ib, 

GUEST : 

goods  of,  where  innkeeper  may  detain,  but  not  person,  1312,  n. 

H. 

HABERE  FACIAS  POSSESSIONEM : 
writ  of,  682 

HAND-WRITING : 

what  acts  admit,  without  proof,  in  action  on  bill  of  exchange,  322 
of  witnesses  to  instruments, 

bond,  492—495 

will,  814 

HEARSAY : 

admissible  on  questions  as  to  pedigree,  under  what  limitations,  676 
of  members  of  family,  ib, 
post  litem  motam  not  admissible,  ib. 
husband  considered  member  of  wife's  family,  ib. 
written  declaration  of  parent  as  to  time  of  child's  birth  admissible,  677 
declaration  of  surgeon  as  to  time  of  child's  birth,  ib, 
HEDGE: 

presumption  as  to  ownership  of,  1244' 

HEIR: 

account  by,  1 

covenant  by  and  against,  437,  444,    See  Covenakt. 
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HEIR — eontinited. 

debt  on  bond  of  ancestor  against,  531 

not  bound  unless  named,  ib. 

heirs  on  both  sides  liable,  532 

to  what  extent,  ih. 

■when  to  declare  specially  to  charge  the  heir,  ib. 

pleadings  in  this  action,  ib. 

heir  taking  by  purchase  or  descent,  533 

by  statute  heir  liable  to  amount  of  land  aliened  before  action,  534 

land  is  free  when  alienation  is  bondjftde,  ib. 

pleading  in  such  case,  535 

heir  may  plead  a  claim  for  sum  laid  out  in  necessary  repairs,  534 

of  devises  of  ancestor,  when  property  previously  bound  by  bond,  535,  6 

statute  relating  to  descent,  664 

judgment  against,  536 

execution,  537  * 

HEIE-LOOM : 

detinue  lies  for,  582 

HERALD : 

books  of,  where  evidence,  675 

HIGHWAY.    See  Teespass.    Way. 

waste  land  near,  property  in,  671,  1245 

HOLDINa  OVER.    See  Landiokd  and  Tenant. 

HORSES : 

doctrine  relating  to  warranty  of.     See  Wabeantt. 
sale  of,  principle  of  property  in,  1283 

HUSBAND : 

husband,  member  of  wife's  family,  as  to  hearsay  declarations  in  pedigree, 

676 
compeUahle  to  give  evidence  for  or  against  each  other,  when,  254.    See 

Baeoit  and  Feme. 


ILLEGAL : 

agreements,  68,  9 

consideration  must  be  specially  pleaded,  136,  8 
covenants,  420.    See  Covenants. 
consideration,  plea  of,  in  debt  on  bond,  498 — 511 
plea  of  illegal  purpose,  471 

IMPLIED : 

covenant,  411 

assumpsit  upon  a  deed,  459,  n. 

malice,  997,  1215 

warranty.    See  Wakeanit.    Deceit. 

warranty  in  insurance,  946 

not  to  deviate,  ib, 

seaworthiness,  118S 
no  implied  warranty  on  lease  of  house  or  land,  1341 

IMPRISONMENT.    See  False  Impeisonment. 

INCLOSURE.    See  Appeovemeni.    Common. 
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INDEBITATUS  ASSUMPSIT : 
nature  of,  81 
where  it  may  be  brought  bv,  or  maintained  against,  corporation  aggregate, 

83 
lies  for  fees,  tolls,  &o.,  84.    See  Assumpsit. 
cases  in  which  it  will  not  lie,  86 

should  be  pleaded  even  where  special  agreement  pleaded,  87 
what  can  then  be  recovered  under,  ih. 

INDEPENDENT  COVENANTS.    See  Covenant. 

INDORSEMENT : 

of  the  different  kinds  of,  295.     See  Bills  of  Exchange. 
must  be  a  delivery  to  complete  it,  ih. 

INFANCY : 

how  plea  of,  to  be  pleaded,  152,  511 

what  are  necessaries,  151 — 157 

infant  living  under  roof  of  his  parent  cannot  bind  himself  for,  157,  8 

form  of  replication  to  plea  of,  155 

case  of  confirmation  of  promise,  ih.,  611,  n. 

when  this  is  replied,  on  whom  proof  lies,  155 

promise  must  be  express,  156 

must  be  in  writing,  ih. 

contracts  for  maintenance  of  trade,  ih. 

plea  of,  in  covenant,  471 

in  case  of  apprentices,  how  far  a  defence,  ih. 

INFANT : 

account  does  not  lie  against,  3 

cannot  be  guardian  in  socage,  3,  n. 

cannot  give  warrant  of  attorney,  159 

action  against,  on  contract  cannot  be  turned  into  a  tort,  158 

marriage  of,  18 

acceptance  of  a  bill  of  exchange  by,  voidable  only,  261 

nor  for  money  lent,  though  spent  in  necessaries,  157 

nor  on  account  stated,  159 

but  account  voidable  only,  ib. 

is  not  bound  by  submission  to  arbitration,  160 

where  not  liable  on  covenant,  471 

whether  bond  of  infant  be  void  or  voidable,  511,  &  n. 

cannot  give  a  security  for  interest,  611 

infant  executor  must  defend  by  guardian,  718 

may  sue  by  attorney  with  others  of  full  age,  ih. 

INFERIOR  COURTS : 

of  the  allegations  necessary  in  a  declaration  on  promises  in  an  inferior 

court,  129 
how  officer  or  party  must  justify  under  process  of,  802 
when  mandamus  lies  to,  1025 

INFORMATION  : 

in  nature  of  quo  warranto,  1110 
limitation  of  time  for  granting,  1123 

INHERITANCE, 

Stat.  3  &  4  Will.  IV.  o.  106,  rules  of,  664,  5 

INNKEEPER: 

demand  for  spirituous  liquors,  75 
,.  has  lien  on  goods  of  guest;  1312 
bit  cannot  detain  person,  or  take  off  clothes,  1312,  u. 
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INNUENDO : 

nature  and  use  of,  1208 — 12 

INaUIRT : 

when  a  new  writ  of  inquiry  may  be  issued  in  assault  and  battery,  53 

if  jurors  give  a  defective  verdict  under  stat.  17  Car.  II.  o.  7,  omission 
oannot  be  supplied  by  a  writ  of  inquiry,  1164 
INSOLVENCY : 

discharge  under  insolvent  debtors'  act  no  bar  in  action  for  mesne  profits,  686 
INSOLVENT : 

how  far  released  after  his  discharge  from  payments  under  oovenants,  478 

INSPECTION: 

of  records  of  corporation,  1133 
mandamus  to  inspect,  1024,  5 
not  granted  to  make  out  justifleatioB  of  libel,  1003 

INSTALMENTS : 

money  payable  by,  obligees  cannot  sue  till  last  day  past,  489 
except  bond  contain  penalty  for  condition  broken,  ib. 
or  if  there  be  covenant  or  promise  to  pay,  ib,,  n. 

INSURANCE : 

definition  of,  871 

policy  of,  ib. 

sometimes  illegal,  as  being  against  common  and  statute  law,  ib,  and  note. 

marine  insurance,  object  of,  871,  2 

a  contract  of  indemnity  in  its  nature,  872 

but  assured  receives  sometimes  more,  sometimes  less,  ib. 
policy, 

mistake  in,  may  be  altered  by  consent,  873 

alteration  after  signed  by  underwriter,  effect  of,  ib. 

interest  policy,  what,  ib. 

wager  policy,  what,  ib. 

open  policy,  what,  ib, 

valued  poUcy,  effect  of,  ib.,  874 

does  not  prevent  underwriter  from  showing  fraud)  874, 
what  the  policy  must  contain,  ib. 

name  of  all  parties  insured,  or  agents,  as  such,  875 

name  of  the  ship  should  be  accurately  stated,  876 

subject-matter  of  insurance,  insertion  of,  877 

respondentia,  how  to  be  insured,  ib. 

furniture,  what  it  includes,  ib. 

the  voyage  insured  must  be  stated  accurately,  ib, 

words  "  at "  and  "  from,"  effect  of,  878,  9 

mere  intention  to  deviate  will  not  vacate  a  policy,  879,  950 

what  is  a  port,  880 
perils  insured  against, 

must  be  inserted  in  the  policy,  ib. 

meaning  of  words  "  lost  or  not  lost,"  881 
memorandum, 

effect  of,  ib. 
general  average,  meaning  of,  881,  2 

only  such  stores  as  are  termed  merces  liable  to  average,  882 
particular  average,  883 

what  is  a  stranding,  ib.,  884,  5 
date, 

each  subscription  should  be  correctly  dated,  886 
stamp, 

the  policy  should  be  stamped  when  effected,  ib. 

VOL.  IT.  '^  ^ 
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ISSTJ'RA'NC'E.— continued. 
etamp — continued. 

when  alteration  may  be  made  without  a  fresh  stamp,  i6.,  887 

rules  of  construetion  of  policy,  889 
who  may  be  insured,  890 

an  alien  enemy,  protected  by  the  king's  licence,  ib, 

who  is  to  be  considered  as  an  alien,  enemy,  ib, 
who  may  be  insurers,  ib.,  891 

former  monopoly  of  Eoyal  Exchange  and  London  Ass.  Co.,  ib. 
what  may  be  insured,  891 

what  is  an  insurable  interest,  892 

freight  should  be  insured  eo  nomine,  ib. 

when  plaintiff  will  be  entitled  to  recover  on  insurance  on  freight, 
ib.  893,  4 
losses, 

by  perils  of  the  sea,  what  are,  894,  5 

presumption  of,  895 

what  insured  must  prove,  to  recover  on  a  loss  by  foundering  at  sea,  896 

usage  of  Lloyd's  not  binding,  when,  ib. 

when  underwriter  liable  for  damage  to  goods  sustained  in  landing,  897 
loss  by  capture, 

what  a  total  loss  by  capture,  ib. 

what  a  partial  loss,  ib. 

agreement  with  captors  for  ransom  illegal,  898 

insurance  against  acts  of  government  of  underwriters  illegal,  ib, 
loss  by  arrests  of  kings,  princes,  and  people 

meaning  of  words  "kings,  princes,  and  people,"  899 

effect  of  an  embargo  on  the  contract  of  insurance,  900,  1 
loss  by  barratry,  901 — 4 
loss  by  fire, 

when  underwriters  are  liable  for  loss  by  fire,  904,  5 
other  losses, 

what  included  in  the  general  words  "  other  losses,"  905,  6 
total  losses  and  abandonment, 

where  the  whole  property  insured  perishes,  906 

where  general  property  exists,  but  voyage  is  lost,  ib. 

in  this  case  there  is  no  total  loss  without  an  abandonment,  907,  915 

notice  of  abandonment  must  be  given,  ib. 

when  there  may  be  a  total  loss  without  an  abandonment,  »6.,  908 

under  what  circumstances  assured  may  elect  to  abandon  and  claim  as 
for  a  total  loss,  911,  12 

in  general  where  cargo  is  practicably  capable  of  being  forwarded , 
assured  cannot  recover  as  for  a  total  loss,  915 

items  of  charge  to  be  considered  in  determining  whether  it  is  prac- 
ticable to  forward  cargo,  ib, 

in  case  of  capture  and  re-capture,  assured  cannot,  after  re-capture, 
demand  as  for  a  total  loss,  when,  912,  13 

effect  of  an  embargo  ia  a  foreign  port,  916,  17 

when  ship  detained  by  embargo,  what  expenses  are  chargeable  to 
underwriters  of  policy  on  freight,  918 

when  detained  to  repair  damages,  what  expenses  are  chargeable  to 
underwriters  on  ship,  ib. 

effect  of  payment  into  court  on  a  valued  policy,  919 

in  open  policy,  how  value  of  goods  computed,  ib. 

in  valued  policy,  value  named  an  estoppel,  918 
partial  losses, 

what  is  on  ship  or  goods  919 

how  to  compute  the  average,  ib,,  920 

liability  of  underwriter,  921 
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INSURANCE— cojiiiwee?. 
adjustment, 

when  indorsed  on  the  policy,  effect  of,  921 

production  of  such  policy  by  assured,  effect  of,  ib. 

when  not  binding,  ib,,  922 
remedy  for  breach  of  the  contract  of  insurance,  923 

two  counts  on  same  policy  not  allowed,  ib. 

how  policy  must  be  stated  in  the  declaration,  924 

how  interest  must  be  averred,  ib. 

pleading  in  the  action,  926 
consolidation  rule,  927 

„,     *f®°VI  l^y"^^^^  i^to  "oiirt.  where  actions  are  consolidated,  ib. 
grounds  of  defence  by  insurer, 

that  plaintiff  is  alien  enemy,  928 
that  voyage  was  illegal,  928—932% 

misrepresentation,  concealment,  or  suppression,  by  assured,  or  his 
agent,  9o^ — 936 
breach  of  warranty,  express,  937 
time  of  sailing  of  ship,  ib. 
what  is  a  sailing,  ib. 

what,  is  necessary  under  a  warranty  to  depart,  938 
safety  of  the  ship  at  a  particular  time,  939 
to  depart  with  convoy,  940 — 942 
that  subject-matter  of  insurance  is  neutral  property,  942 
what  is  necessary  to  satisfy  this  warranty,  942,  53 
effect  of  sentences  of  foreign  courts  on  questions  of  prize,  944 
conclusive  only  as  to  grounds  of  the  sentence,  946 
free  of  capture  in  port,  ib. 
implied  warranty, 

that  the  ship  shall  not  deviate,  ib. 
from  moment  of  deviation  contract  at  an  end,  ib. 
what  is  a  deviation,  947 

the  deviation  must  be  voluntary  act  of  captain  of  ship,  948,  9 
unreasonable  delay  in  the  voyage  is  a  deviation,  949,  50 
so  delay  in  the  commencement  of  the  risk,  950 
grounds  of  necessity  justify  a  deviation,  ib, 
seaworthiness  an  implied  warranty,  952 
requisites  to  satisfy  this  warranty,  ib.,  953 
does  not  extend  to  the  lighters,  ib. 
nor  to  insufficiency  of  the  crew  after  sailing,  954 
in  time  policy  no  implied  warranty  of  seaworthiness,  ib. 
re-assurance — what  is,  ib. 
where  prohibited,  ib.,  955 
by  a  foreigner  is  illegal,  ib. 
wager  policy — what,  ib. 

stat.  19  Geo.  II.  c.  37,  s.  1,  prohibiting,  ib. 
does  not  apply  to  foreign  ships,  ib, 
interest  of  assured ;  what  interest  is  protected  by  policy  of  insurance,  956 
consignee  of  goods  has  insurable  interest,  957 
so  executor  before  probate,  ib, 
so  captors  of  prizes  before  condemnation,  ib, 
owner  of  ship  who  has  chartered  her,  ib, 

not  parties  entitled  under  a  verbal  contract  to  a  cargo  on  its  arrival,  ib. 
interest  in  profits,  ib, 

warehousemen  and  wharfingers  on  goods  deposited,  ib, 
evidence, 

the  policy,  958 

the  interest  of  the  assured,  ib, 

what  is  sufficient  proof  of,  ib.,  959 

T  T  2 
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lESVR&SCE— continued. 
evidence — continued. 

that  loss  happened  as  stated  in  the  declaration,  959 

proceedings  of  a  court  not  proveable  by  parol  evidence,  960 

to  show  that  ship  was  arrested  by  government,  961 

to  prove  the  ship  was  of  a  particular  nation,  ib. 

to  show  who  effected  the  policy,  962 

as  to  seaworthiness,  ib. 

to  prove  plea  of  alien  enemy,  ib. 
damages — jury  may  give  damages  in  nature  of  interest,  ib. 
premium, 

return  of,  when  assured  entitled  to,  963 

when  assured  cannot  claim  return  of,  ib. 
what  is  an  arrival  of  a  ship  at  her  port  of  destination,  967 
what  is  evidence  of  the  receipt  of  premium,  968 
policy  broker,  duty  of,  ib. 
bottomry — what  is,  969 

assured  on  bottomry  can  recover  from  underwriter  only  in  case  of  total 
loss,  ib. 
respondentia — what  is,  970 

borrower  or  respondentia  personally  liable,  ib. 

difference  between  borrowing  on  bottomry  or  respondentia  and  an 
ordinary  loan,  ib. 
insurance  upon  lives, 

nature  of  the  contract,  970,  1 

not  a  contract  of  indemnity,  971 
person  on  whose  account  policy  is  made  must  have  an  interest,  ib. 
who  has  an  insurable  interest,  ib. 
of  the  written  declaration  in  the  policy,  972 
false  representation  by  parol  will  avoid  the  policy,  974 
the  contract  must  not  be  contrary  to  public  policy,  as  that  sum  shall  be 

paid  in  case  of  suicide,  975 
days  of  grace  in  payment  of  premium,  976 
insurance  against  fire, 

nature  of  the  contract,  976,  7 

of  alteration -in  the  use  of  the  premises  after  the  execution  of  the 
policy,  979,  80 
covenant  to  insure  against  fire,  how  to  be  framed,  435 
runs  with  the  land,  436 

effect  of  Party- Wall  Act  (14  Geo.  III.  o.  78),  977 
covenant  to  insure,  broken  by  leaving  premises  uninsured,  978 
how  affected  by  covenant  to  repair,  436,  7 
equity  will  not  relieve  against  forfeiture  for  breach,  436 
profits  of  a  business,  how  they  may  be  insured,  980 
INTEREST: 

upon  sums  payable  at  a  certain  time  by  virtue  of  a  written  instrument 

(3  &  4  Will.  IV.  c.  42,  rf.  28),  326 
on  bills  of  exchange,  where  recoverable,  325 
up  to  what  day  to  be  computed,  326,  7 
from  what  time  due  on  promissory  notes,  327 
calculation  of,  on  bond,  488 
infant  cannot  give  a  security  for,  511 
in  policies.    See  Instjeanoe.    Policy.    Inteeest. 
I.  0.  TJ. : 

production  by  plaintiff  of,  effect  of,  125 
IRELAND: 

a  place  beyond  seas  within  stat,  4  Ann.  6.  16,  s.  19,  178,  9 
but  not  within  3  &  4  Will.  IV.  c.  27,  661 
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IRELAND — continued. 

marriage  in,  25 

bill  drawn  in,  does  not  require  English  stamp,  272 

IRISH: 

judgment,  since  Union,  indebitatus  assumpsit  lies  on,  83,  n. 
probate,  689  >      >  "• 


J. 

JERSEY: 

when  considered  beyond  the  seas,  178 
not  part  of  United  Kingdom,  ib. 
secus  by  3  &  4  Will.  IV.  o.  27,  661      , 

JETTISON: 

loss  by, — contribution,  95,  6 

JEW: 

marriage  of,  22 
divorce,  proof  of,  ib. 

JEWISH  FESTIVAL : 

respect  paid  to,  by  law,  304 

of  joint  and  several  promissory  notes,  335 

of  joint  and  several  covenants,  417 

JOINT-STOCK  COMPANY : 

registration  and  regulation  of,  by  statute,  1096 

right  of  director  to  draw  and  accept  bills,  259 

spiritual  persons,  partners  in,  266 

shares  in,  not  wares  within  17th  section  of  Statute  of  Frauds,  792 

directors  proceeding  with  less  than  proposed  capital,  evidence  of,  sufficient 

to  fix  liability  of  a  subscriber,  1093 
may  be  sued  for  libel,  981 

JOINT-TENANTS: 
account  by,  2 
ejectment  by,  625 

joint-tenancy,  where  it  may  be  given  in  evidence,  under  "  not  guilty  "  in 
trover,  1306 

JUDGMENT: 

how  paid  in  order  of  administration,  703 

docket  of,  ib. 

foreign,  indebitatus  assumpsit  lies  on,  85,  487 

debt  lies  on  foreign,  486 

value  of  sum  claimed  under,  487 

foreign  or  colonial,  is  primA  facie  evidence  and  conclusive  on  merits,  under 

indebitatus  counts,  486 
how  proved,  ih, 

in  inferior  court,  what  averment  necessary,  487 
of  confessing,  by  executor,  722 
executor  may  plead,  puis  darrein  continuance,  unreversed  judgments  on 

simple  contract  debts,  when,  ib. 

debt  on,  537  .  .   ,         .    „ 

may  be  maintained  in  superior  courts  on  judgment  of  court  of  the  city 

of  London,  ib. 
on  what  judgments  debt  lies,  ib. 
how  defendant  must  plead,  538 
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JTJDGWEET— continued. 
form  of, 

in  account,  4,  5 

assault  and  battery,  52 

ooyenant,  481 
in  action  upon  judgment  on  bond,  amount  recoverable  not  restricted  to 

amount  of  penalty,  489 
on  bond,  with  condition  to  perform  covenants,  527,  et  seq. 
in  debt  on  bond  against  heir,  536 

detinue,  584 

ejectment,  681 

against  executor,  728 

quo  warranto,  1137 

replevin,  1163—66 

trover,  1329 
where  not  conclusive,  unless  pleaded  as  an  estoppel,  686,  1259 
statutes  relating  to  doeketting,  entry,  and  register  of,  703,  4 

JUS  TEETH : 

where  it  cannot  be  set  up,  125,  1277 

JUSTICES  OF  THE  PEACE  : 

statutes  relating  to  action  for  false  imprisonment  against,  853,  et  seq.   See 

False  Impeisosmej!?!. 
actions  for  matters  within  their  jurisdiction  must  be  in  case,  853,  n. 
laid  in  proper  county,  860,  1 
may  plead  general  issue,  861 

how  pleaded,  under  new  rule,  46,  861 
notice  of  suit  must  be  delivered  to  J.  P.,  one  calendar  month  before  action, 

864,  6 
form  of  notice  required,  ib. 
Secretary  of  State  not  J.  P.,  856,  n. 
J.  P.  may  tender  amends,  855 
within  what  time  actions  must  be  brought,  858 
mandamus  to,  1024,  5 
rule  in  lieu  of  mandamus  to,  1025 

JUSTIFICATION : 

in  defence  of  person,  47.    See  Assaitlt  and  Baiieey.    Sianbek, 

possession,  48 
by  officers  executing  process,  49 
on  other  grounds,  50 
local  and  transitory,  ih. 
replication  to,  51 
how  to  plead,  46,  861 

L. 

LAUma: 

bill  of,  when  property  passes  by  indorsement  of,  1238,  1281 

LAND: 

sale  of,  within  the  4th  clause  of  Statute  of  Frauds,  779 

LANDLORD  AND  TENANT: 

action  by  landlord  against  tenant  for  misusing  farm,  62 

where  landlord  may  justify  an  entry  on  land  demised,  1250,  8 

of  evidence  by  landlord  to  support  ejectment,  669 

where  tenant  shall  pay  double  the  yearly  value  for  wilfully  holding  over, 

646 
where  tenant  shall  pay  double  rent  for  not  quitting,  549 
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how  far  landlord's  title,  may  be  disputed,  620 

under-tenants  must  give  notice  to  landlords  of  service  of  writ  of  eieotment, 
648  J  » 

duty  of  tenant  on  expiration  of  term,  1335 
no  warranty  on  lease  of  house  or  land,  1341 
See  Ejectment.    Notice  to  Quit.    IIent. 

LEASE : 

vendor  of,  bound  to  make  out  his  landlord's  title,  220 
parol,  effect  of,  768 

must  be  by  deed  if  exceeding  three  years  from  making,  758,  9,  761 
licence  to  enter  and  occupy  for  a  certain  time  ought  to  be  pleaded  as  a 
lease,  1260 

LEGACY : 

where  an  action  against  executor  will  ftot  lie  for,  714  ' 
not  to  be  paid  till  after  all  debts,  &c.,  of  deceased,  705 
executors  may  render  themselves  personally  liable  in  equity  for,  by  admit- 
ting assets,  707,  n. 

LEGAL  EFFECT : 

contract  may  be  stated  according  to,  130,  452 

LEGAL  TENDER : 

bank  notes,  when,  189 

LEGATEE : 

of  chattel  real,  ejectment  by,  626        ' 

of  specific  chattel  may  maintain  an  action  against  executor,  after  his  assent, 
714 

LEGITIMACY.    See  Adttlieet.    Maebiagb. 
proof  of,  in  actions  of  ejectment,  672 

child  may  be  illegitimate,  though  husband  is  within  the  kingdom,  ib. 
where  husband,  by  course  of  nature,  cannot  have  been  the  father,  child  is 

illegitimate,  ib. 
wife  is  necessary  witness  to  prove  adultery,  ib. 
but  non-access  must  be  proved  by  other  witnesses,  ib. 
even  though  husband  be  dead,  ib. 
what  is  prima  facie  evidence  of  it,  673 
not  determined  by  law  of  domioile,''674 

LETTERS  OF  ADMINISTRATION : 

where  an  administration  de  bonis  non  is  necessary,  696 
limited,  696 
See  ExECTJiOE. 

LEVANT  AND  COUCHANT: 
meaning  of  these  terms,  372 
evidence  of,  388,  9 

LEX  LOCI : 

real  property  follows  the,  674 

will  not  render  marriage  good  of  British  subject  seeking  to  evade  British 

fourth  section  of  Statute  of  Frauds  applies  to  contracts  made  abroad,  765 

LIBEL : 

definition  of,  981 

action  on  the  case  maintainable  on,  ib. 

injunction  against  publication  of,  not  granted,  990 

magistrate  may  issue  warrant  against  person  charged  with,  989 
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LIBEL — continued. 

libel  on  a  court  of  justice  punishable  by  commitment,  986 
what  constitutes  a  libel,  981 

fair  criticisms  do  not,  982,  3 

whether  criticism  fair  question  for  the  jury,  983 

fair  account  of  judicial  proceedings  does  not,  983,  4 

nor  a  fair  report  of  parliamentary  proceedings,  985 

nor  the  contents  of  a  parliamentary  petition,  986 

what  constitutes  privileged  communication,  986,  7,  8,  9 

character  of  servant  when  privileged,  988 

comments  on  acts  of  public  men  not  libellous,  ib. 

complaints  to  chancellor,  bishop,  &o.,  generally  privileged,  989 
defences  to  the  action, 

formerly  none  at  law  that  libel  was  published  by  authority  of  parlia- 
ment, 985 

now  altered  by  statute,  i6. 

nor  that  publication  was  at  a  public  meeting,  ib. 

none  that  plaintiff  was  in  the  habit  of  libelling  defendant,  993 
parties  to  the  action, 

partners  may  join  for  libel  in  respect  of  their  business,  989 

alien  friend  may  sue  in  England  though  resident  abroad,  990 
of  the  declaration  and  pleas,  990 

venue,  when  changeable,  ib. 

averments  necessary  in  the  declaration,  ib. 

innuendoes  when  necessary,  990 

words  of  the  libel  must  b§  stated  on  the  record,  ib. 

when  libel  in  foreign  language  haw  to  be  stated  on  record,  991 

peculiar  meaning  of  English  words  must  be  averred,  ib. 

conclusion  of  the  declaration,  992 
the  pleas,  992 

money  may  be  paid  into  court,  when,  992,  994 

effect  of  "  not  guilty,"  992 

truth  of  libel  how  to  be  pleaded  in  justification,  992,  3 

sufl5oientif  charge  substantially  justified,  993 

plea  of  justification  does  not  entitle  plaintiff  to  begin,  993 

Statute  of  Limitations  may  be  pleaded,  994 

plea  of  apology  and  payment  into  court  in  actions  against  news- 
papers, ib. 
of  the  evidence,  995  « 

apology  may  be  given  in  evidence  in  mitigation  of  damages,  ib. 

libel  must  be  produced,  and  publication  by  defendant  proved,  ib. 

what  sufficient  proof  of  publication,  995,  6 

malice  presumed,  981,  987,  996 

except  in  privileged  communications,  when  express  malice  must  be 
proved,  987 

libel  in  foreign  language  how  proved,  996 

whether  evidence  of  other  libels  inay  be  given  to  prove  animus, 
986,7 

under  "  not  guilty,"  plaintiff  cannot  prove  libel  false,  but  may  show 
that  it  was  a  privileged  communication,  992 

defendant  may  have  the  whole  of  a  publication  referred  to  read,  1000 

evidence  necessary  in  proceedings  against  newspapers,  ib.,  1001 

circumstances  tending  to  raise  a  suspicion  that  libel  was  true,  may  be 
given  in  evidence  under  the  general  issue  in  mitigation  of  damages, 
when,  999 

entire  justification  must  be  proved,  1002 

as  to  proof  of  an  issue  of  nul  tiel  record,  ib. 

several  actions  for  different  publications  of  same  libel  may  be  consoli- 
dated, 1002 
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verdiot, 

in  crimiaal  oases,  1002 

judge  not  bound  to  tell  the  jury  whether  publication  is  in  law  a  libel,  ib. 
executor  may  enter  up  judgment  on  a  verdiot  for  testator  on  libel,  ib. 
judge  may  certify  in  action  for  libel  under  stat.  3  &  4  Vict.  c.  24, 
s.  2,  ib, 

LIBERTY : 

personal,  injury  to.     See  False  Impeisonment. 

LIBERUM  TENEMENTUM.     See  Tbespass. 

LICENCE : 

covenant  not  to  assign  without  licence,  432.     See  Covenant. 

to  trade  with  enemy,  929  * 

not  within  1st  or  4th  sections  of  Statute  of  Frauds,  761 

executory,  countermandable,  ib.,  1086. 

executed,  cannot  be  countermanded,  ib, 

evidence  to  establish,  ib. 

plea  of,  to  action  for  trespass,  1259 

is  not  implied  to  purchaser  of  goods  (though  sold  by  execution,  &c.)  to 

enter  and  take  them  away,  ib. 
evidence  in  support  of  plea  of,  where  plaintiff  replies  de  injuria,  1260 
where  licence  is  given  by  law,  and  the  party  abuses  it,  he  is  a  trespasser 

ab  initio,  1261 
secus  where  licence  given  by  the  party,  ib. 
licence  to  occupy  for  certain  time  should  be  pleaded  as  lease,  1260 

LIEN: 

when  a  lien  is  a  defence,  1312 

particular  lien,  what,  ib, 

instances  of,  1312,  13 

lien  for  salvage,  1313 

lien  destroyed  by  causing  goods  to  be  taken  in  execution  and  buying 

them,  1314 
by  abusing  it,  ib. 

by  retaining  goods  on  some  other  ground,  1311 
no  lien  without  work  expended,  1313 

or  without  possession,  740,  1313 
if  lien  lost,  defendant  cannot  set  up  another  right  to  retain  the  goods,  1314 
of  master  of  ship  for  freight,  i6.,  1319,  n. 
for  repairs  done  to  vessel,  1317 
for  passage  money  of  passenger,  1317 
general  liens, 

attornies,  1314 

banker,  ib. 

factor,  1315 

trades  which  have  general  lien  by  custom,  1312,  15,  16 
waiver  of  lien, 

by  agreement,  but  not  for  payment  of  fixed  sum,  1317 

by  taking  security,  1318 

lien  revives  on  repossession,  ib. 

lien  of  trainer,  1319 

lord  of  manor,  1320 

distrainer,  *. 

party  having  simple  lien  cannot  sell,  ib. 

liencannotbeacquiredby  wrongful  act,  1320 

no  tender  necessary  where  defendant  cannot  deliver  up  the  goods,  i6. 

property  held  as  lien  cannot  be  taken  in  execution,  ib. 
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LIFE: 

insurance  on,  970 

interest  in  the  insured,  what  necessary,  971 

presumption  of  duration  of,  675 

estate  'pur  autre  vie,  when  assets,  710 

LIGHT : 

action  for  obstruction  of,  1072 

enjoyment  for  twenty  years  without  interruption  must  be  proved,  1072 

when  the  right  deemed  indefeasible,  1073.    See  Ntjibanob. 

LIGHTER: 

where  insurer  liable  for  loss  on  board  of,  897 
where  not,  i6. 

LIMITATIONS,  STATUTE  OF : 

when  it  begins  to  run  on  a  bill  or  note  payable  on  demand,  301 

when  the  bill  is  payable  after  sight,  ih. 

when  payable  after  demand,  ih, 

fraud  cannot  be  replied,  802 

in  assault  and  battery,  44 

assumpsit,  168,  178 

Statute  of  Limitations  must  be  pleaded,  168 

forms  of  pleading  it,  ih. 

when  time  begins  to  run,  168,  9,  176 

bars  remedy,  not  debt,  170 

replication,  ib. 

acknowledgment  as  well  as  promise  takes  a  debt  out  of  the  statute,  ib. 

the  acknowledgment  must  be  in  writing  by  statute,  ih. 

where  more  than  one  defendant,  171 

eyidence  of  acknowledgment,  171,  2 

where  written  promise  lost  oral  evidence  may  be  given,  174 

mutual  accounts,  173 

action  of  assumpsit  within  the  equity  of  stat.  21  Jao.  1,  c.  16,  176 

executor  of  deceased  plaintiff  may  continue  action,  ih, 

disabilities  which  prevent  statute  from  running,  177,  8 

disabilities  which  apply  to  defendants  as  well  as  to  plaintiffs,  179 

where  more  than  one  defendant,  179,  80 

plaintiff  "  absent  beyond  the  seas,"  178,  80 

in  covenant,  472 

in  debt  for  rent  arrear,  545 

on  penal  statutes,  550,  1 

in  ejectment,  664 

when  entry  is  barred,  ih. 

rights  of  mortgagees  under  the  statute,  656 

cetteux  que  trust,  657 

lessor  and  lessee,  658 

landlord  and  yearly  tenant,  ih. 

and  tenant  at  wUl,  659 
act  of  entry  does  not  constitute  possession  within  act,  660 
continual  claim  abolished,  ih. 
possession  of  one  coparcener,  joint  tenant,  &o.,  ih. 
effect  of  acknowledgment  of  title,  661 
disabilities  allowed  by  statute,  ih. 
derivative  estates,  662 
tenants  in  taU,  ih. 
corporations  sole,  663 

rights  of  persons  not  entering  or  bringing  action  in  time,  extinguished,  i 
statute,  good  plea  in  action  for  mesne  profits,  686 
in  actions  by  executors  how  time  is  computed,  723 
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LIMITATIONS,  STATUTE  01— continued. 
in  aotions  for  imprisonment,  858 

libel,  994 

slander,  1214 

trespass,  1250 

in  quo  warranto  and  trover,  1321 
LIQUIDATED  DAMAGES,  193 

LLOYD'S : 

usage  at,  where  not  binding,  896 
LOCAL  AND  TRANSITORY: 

aotions  now  triable  in  any  oounty,  453 
where  covenant  on  lease  is  local,  and  where  transitory,  454 
of  local  and  transitory  justification,  50 
LOG-BOOKS :  • 

official,  required  to  be  kept  on  board  ship,  1189,  90 
LONDON: 

custom  of,  as  to  femes  covert  sole  traders,  238 

apprentices  may  bind  themselves  by  covenant  in  indenture  of  apprentice- 
ship, 471 
lien  of  broker  by  custom  of,  when  pleaded,  defence  must  be  rested  on, 
1316 

LONDON  SMALL  DEBTS  ACT : 
costs  how  afieoted  by,  394 

LORD  OF  MANOR: 

mandamus  lies  to,  to  admit  copyholder,  1026 
but  not  to  licence,  1027 
Uen  of,  on  estray,  1320 

LOSS.    See  Instjeance. 

LOST  BILL  OF  EXCHANGE  OR  NOTE : 
when  plaintiff  can  recover  for,  293,  1301 

LOST  BY  LAW : 
proof  of,  1133 

LOST  REGISTRY  OP  SHIP : 
certificate  of,  1175 

LUNATIC: 

committee  of,  cannot  bring  ejectment,  621,  n, 

service  of  writ  of  ejectment  upon,  personally  or  on  his  servant,  good,  647 

limited  administration  duriDg  lunacy,  698 

fresh  probate  granted,  where  one  of  two  executors  became  lunatic,  j6. 

M. 

MAGISTRATES.    See  Jtjstices  op  Peace. 

MALICE : 

express,  when  to  be  proved,  981,  7 
may  be  proved  by  libel  itself,  987 
See  Libel  aitd  Slaitseb. 

MALICIOUS  ARREST: 

where  action  lies  for,  1008 

must  appear  that  action  is  determined,  ih. 

proof  of  determination  of  suit,  ih. 

stet  processus  insufficient,  ih. 

malice,  and  want  of  probable  cause,  must  be  proved,  ih. 
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MALICIOUS  ARUmT—eontinued. 

what  amounts  to  a  malicious  arrest,  1010 
malice  is  question  of  fact  for  a  jury,  1009 
plea  of  "  not  guilty,"  what  it  puts  in  issue,  1012 

MALICIOUS  PROSECUTION: 

nature  of  the  action,  and  when  it  may  be  maintiiined,  1004 
when  this  action  lies,  ib. 

bears  an  analogy  to  obsolete  action  for  conspiracy,  ib. 
a  more  extensive  remedy,  ib. 
when  action  for  a  conspiracy  lay,  ib.  _ 

action  for  malicious  prosecution  varies  with  circumstances  of  griev- 
ance, ib. 
this  action  lies  when  engines  of  law  maliciously  set  in  motion,  ib. 
or  in  case  of  malicious  arrests,  ib. 
or  groundless  accusations,  ib. 

or  maliciously  taking  proceedings  in  bankruptcy,  1010 
it  may  be  brought  against  one  person,  1005 
or  against  several,  and  if  one  found  "  guilty  "  plaintiff  is  entitled  to 

judgment,  ib. 
in  this  respect  differs  from  action  for  a  conspiracy,  ib,  .  ^ 
in  what  other  respects  the  two  actions  differ,  ib. 
the  expense  incurred  by  groundless  prosecution  sufficient  to  maintain 

action  for  malicious  prosecution,  ib. 
the  grounds  of  the  action  are,  malice  of  defendant  either  express  or 

implied,  1006 

and  an  injury  to  plaintiff,  ib. 
when  express  malice  must  be  proved,  1008,  9 
plaintiff  must  give  ^n»i3 /acje  evidence  of  want  of  probable  cause, 

1006,  7 
in  this  action,  what  is  question  for  jury,  1007 
and  what  for  the  court,  ib. 

it  must  appear  that  the  prosecution  is  determined,  1008 
declaration,  1012 

must  state  sill  the  material  circumstances,  ib. 
and  how  action  was  disposed  of,  ib. 
defence,  ib. 

money  cannot  be  paid  into  court,  ib. 

usual  defence,  that  there  were  reasonable  or  probable  grounds,  ib. 
not  necessary  that  there  should  be  legal,  ib. 
admissible  under  general  issue,  ib. 
discontinuance  of  suit  is  a  material  allegation,  1013 
and  must  be  denied  specially,  ib. 
evidence,  ib. 

an  examined  copy  of  record  of  indictment,  or  a  copy  purporting  to  be 

certified,  must  be  produced,  ib. 
and  also  of  acquittal,  where  a  verdict  has  been  "  not  guilty,"  1014 
where  proceeding  was  before  magistrate,  necessary  evidence,  ib. 
what  is  sufficient  evidence  of  determination  of  suit,  ib. 
and  of  malice,  1014,  15 

it  must  appear  that  plaintiff  was  acquitted  before  action  brought,  ib. 
in  an  action  for  malicious  arrest,  plaintiff  cannot  recover  damage  lor 

extra  costs,  ib, 

MANDAMUS : 

nature  of  writ  of  mandamus,  1016 

remedy  where  party  cannot  otherwise  compel  a  specific  performance, 

ib, 
only  ground  for  writ  is  a  defect  of  justice,  ib. 
and  a  direct  refusal  to  do  the  act  required,  1017 
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KMBAMUS— continued. 

to  restore  to  corporate  offloes,  1017 

it  lies  to  restore  party  wrongly  ousted,  or  to  admit  a  party  wrongfully 

refused,  ib. 
admission  under  mandamus  gives  no  right,  1018 
it  lies  to  fill  vacancy  occasioned  by  act  of  God,  or  ordinary  contingency, 

ib. 
where  omission  to  elect  at  the  charter-day,  defect  cured  by  statute, 
1019  1,  1  > 

if  an  election  colourable  and  void,  mandamus  lies,  1021 
if  doubtful,  quo' warranto,  ib. 

where  the  office  is  full  the  remedy  is  by  quo  warranto,  ib. 
distinction  between  matters  obligatory  and  directory,  1020,  n. 
an  election  completed  after  departure  of  presiding  of&oer  is  void,  1022 
in  what  other  cases  court  will  grant  mandamus,  1023,  8 
to  justices,  &c.,  1024 
court  interferes  where  inferior  jurisdiction  declines  to  act,  not  when  it 

acts  erroneously,  1025 
mandamus  to  county  courts  abolished,  ib. 
to  corporations,  &e.,  for  inspection  of  documents,  when,  1026 
to  lord  of  manor  to  admit  copyholders,  ib. 
when  against  the  treasury,  1027,  8 
where  not,  1028 

it  does  not  lie,  unless  no  other  specific  le^al  remedy,  1028,  9 
whenever  there  appears  to  be  a  general  visitor  the  common  law  courts 

will  not  interfere,  1030 
it  does  not  lie  to  a  visitor  where  acting  under  a  visitatorial  authority, 

ib. 
nor  to  compel  the  construction  of  a  railway,  ib, 
it  is  no  objection  to  the  writ  that  it  enjoins  doing  that  for  the  omission 

of  which  an  indictment  lies,  1031 
it  is  only  granted  for  public  persons,  ib.  _ 
and  to  compel  performance  of  public  duties,  ib. 
does  not  lie  to  undo  what  has  been  done,  1032 
mandamus  under  the  Common  Law  Procedure  Act,  ib. 

cases  to  which  the  act  applies,  1033 
form  of  the  writ,  1034 

the  Common  Law  Procedure  Acts  apply,  ib. 

it  must  be  properly  directed,  ib.  ^ 

this  duty  cast  upon  person  applying  for  writ,  ib.  »        j    • 

it  must  contain  convenient  certainty  as  to  duty  to  be  performed,  i6. 

if  several  persons  have  been  removed  there  must  be  separate  writs, 

every  circumstance  requisite  to  show  party's  right  must  be  stated,  ib. 

it  must  be  granted  to  proceed  to  an  election  to  the  office,  1036 

it  must  be  tested,  ife. 

may  be  absolute  in  the  first  instance,  ib. 

it  may  be  amended,  ib. 

it  cannot  be  superseded  after  return  is  out,  i6. 

an  exception  may  be  taken  to  writ  after  return,  if  before  peremptory 

mandamus  issues,  i6.  _ 

the  return  will  not  cure  an  omission  in  the  writ,  WSl 

the  return,  ib.  , .     i  j    -i. 

must  be  made  by  person  to  whom  directed,  ^b. 
must  be  positive  and  certain,  ib.  j  j.         jc       -i. 

form  of  return  where  it  is  to  restore  a  person  removed  from  office,  »6. 
difierent  kinds  of  offences  for  which  corporator  may  be  removed, 

nothing  presumed  for  or  against  return,  1039 
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MANDAMUS — continued. 
the  return — continued. 

must  not  contain  inconsieteut  causes,  1039 
several  consistent  causes  may  be  returned,  ib. 
return  need  not  be  under  seal  of  corporation  nor  signed  by  mayor,  ib. 
no  return  is  allowed  to  a  peremptory  mandamus,  1040 
of  the  remedy  where  no  return  made,  or  where  an  insufficient  or  false 
return,  ib. 
if  no  return  made  an  attachment  is  granted,  ib, 
difference  where  writ  issues  to  a  corporation  and  to  private  individuals, 

ib. 
when  return  is  false  an  action  on  the  case  Ues,  1041 
when  several  join  in  application  for  mandamus  all  may  join  in  the 

action  for  false  return,  ib. 
proceedings  under  the  statute  of  Anne,  1042,  3 
extended  by  1  Will.  IV.  c.  21,  1044 

prosecutor  may  demur  to  the  return,  by  stat.  6  &  7  Vict.  o.  67, 1045,  6 
and  party  grieved  by  judgment  may  by  same  statute  have  a  writ  of 

error,  1046 
no  action  shall  be  brought  for  anything  done  in  obedience  to  peremptory 

mandamus,  ib. 

MANOR : 

of  the  appointment  of  gamekeepers  by  lord  of  manor,  841 
See  LoED  OF, 

MARKET  OVERT,  1278,  and  n, 

MARKSMAN : 

signing  will  by,  814 

MARRIAGE : 

proof  of,  in  adultery,  11,  12 

register  of,  11,  675 

canon  law  was  rule  of  in  England  prior  to  statutes,  23 

statutes  relating  to,  13,  4,  5,  6 

solemnities  essential  to  constitute,  12 

contract  of,  ib. 

celebrated  by  priest  of  faith  of  parties  if  in  England,  ib.,  21 

cohabitation,  14 

publication  of  banns,  15 

true  names  must  be  given,  15,  6,  7 

republication  of  banns,  15 

consent  of  parents,  &c.,  where  necessary,  ib. 

petition  to  chancellor  by  minors,  ib. 

marriage  knowingly  contracted  in  improper  place  invalid,  ib. 

effect  of  falsely  swearing  as  to  age  of  parties,  18 

witnesses  to,  ib. 

of  marriage  in  district  chapels,  ib, 

in  registered  places  of  worship,  or  before  the  registrar,  rules  concerning, 

marriages  abroad,  22 

in  Scotland  and  Ireland,  13,  25 
at  the  British  ambassador's  house  or  chapel,  23,  4 
of  an  officer  serving  abroad  by  chaplain  of  the  army,  24 
between  persons  within  the  prohibited  degrees,  19 
not  rendered  valid  by  being  celebrated  in  a  country  where  it  was  valid 

by  the  lex  loci,  if  parties  British  subjects,  and  resorting  there  to  evade 

statute,  ib. 
proof  of  Jewish  marriage,  22 
evidence  as  to,  in  adultery,  25,  6 
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MAERIAGE — continued. 

provisions  of  Statute  of  Frauds  relating  to,  778 

validity  of,  must  be  proved  by  law  of  the  country  wbere  it  is  solemnized, 

675 
revocation  of  will  by  marriage  and  birth  of  child,  820,  1 
clause  in  new  act,  827 
general  contract  in  restraint  of,  illegal,  72,  420 

MASTER  AND  SERVANT: 

possession  of  servant  is  possession  of  master,  291 
actions  against  masters  for  wages,  1047 

when  servant  has  performed  his  contract,  he  may  maintain  action 
against  master  for  breach  of  contract,  ib. 

form  of  action  wiU  depend  upon  contract,  ib. 

what  amounts  to  a  general  hiring  and  hiring  by  year,  1047,  48 

when  servant  entitled  to  a  proportianate  part  of  his  salary,  1048 

domestic  servant  discharged  without  reason  entitled  to  month's  wages, 
beyond  wages  due,  1049 

who  are  domestic  servants,  ib. 

when  discharged  for  misconduct,  entitled  to  no  wages,  ib. 

when  not  necessary  for  master  to  state  the  cause  of  dismissal,  ib. 

servant  cannot  bring  action  against  master  for  not  giving  him  a  cha- 
racter, ib. 

where  servant  entitled  on  a  quantum  meruit,  1050 

what  may  be  recovered  in  an  action  for  a  wrongful  dismissal,  1051 

when  defendant  pleads  payment  of  money  into  court,  defendant  can- 
not prove  that  he  discharged  plaintiff  for  misconduct,  ib. 
liability  of  master  in  respect  of  servant's  contracts,  ib. 

when  servant  acts  under  express  authority  of  master,  ib. 

or  under  an  implied  authority,  1052 

where  there  is  a  change  in  mode  of  dealing,  ib. 

tradesman  has  nothing  to  do  with  private  agreement  between  master 
and  servant,  ib. 

under  what  circumstances  the  master  will  be  bound,  ib. 

if  master  deals  for  ready  money  he  is  not  bound  for  goods  delivered 
upon  credit  that  do  not  come  to  his  hands,  1053 

under  what  circumstances  master  is  liable  on  warranty  of  horse  by  his 
servant,  t6. 

railway  company  liable  for  surgical  attendance  ordered  by  general 
manager,  1054 
liability  of  master  for  tortious  act  of  his  servant,  i6. 

an  action  on  the  case  lies  against  master  for  injury  done  through  de- 
fault of  his  servant  acting  in  his  employ,  ib. 

instances,  1055 — 59 

master  not  liable  for  injury  to  servant  through  negligence  of  teUow 
servant,  1059 

master  not  liable  for  wilful  act  of  servant,  1061 

where  servant  does  an  Ulegal  act  by  masters  command,  both  are 
liable,  1062  ,     .      ^.      ,„„ 

sub-contractor  not  the  servant  of  person  employing  him,  1055 
actions  by  masters  for  enticing  away  or  injuring  servants,  1062 

action  on  case  lies  for  enticing  away  apprentices,  tb. 

or  for  continuing  to  employ  after  notice,  1063 

master  may  sue  in  assumpsit  for  work  done,  zb. 

action  for  false  imprisonment,  &o.,  of  servant,  ib. 
action  for  seduction,  1064 

lies  by  master  as  well  as  parent,  tb. 

either  in  trespass  or  for  consequential  damages,  ib. 

action  may  be  maintained  though  daughter  of  age,  1064 

loss  of  service  must  be  alleged  in  the  declaration, »«. 
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MASTER  AND  SERYA'NT— continued. 
actioa  for  seduction — continued. 

relation  of  master  and  servant  must  exist,  1064 

actual  loss  of  service  in  case  of  father  must  be  shown,  ib. 

action  lies  though  daughter  married,  where  being  separated  from  her 
husband  and  lives  with  father,  1065  , 

plea  of  "not  guilty"  admits  the  service,  ib, 

daughter  or  servant  is  a  competent  witness,  ib. 

evidence  of  daughter's  general  character  for  chastity  not  admissible, 
unless  evidence  brought  on  the  other  side  to  show  bad  character,  ib. 

how  far  daughter  bound  to  answer  on  her  examination,  ib, 

evidence  of  daughter's  bad  character  only  goes   in  mitigation  of 
damages,  1066 
damages,  ib. 

liberal  damages  usually  given,  ib. 

wounded  feelings  of  parent  taken  into  consideration  in  assessing  da- 
mages, ib.,'  1067 
of  actions  by  servants  against  master  for  slander,  1053,  1266,  7 

no  action  lies  for  refusing  a  character,  1267 

of  actions  by  seamen  for  wages,  1247 

MAT: 

this  word  in  statute  when  compulsory,  1022 

MAYOR: 

mandamus  lies  to  admit  and  to  restore,  1018 
statute  relating  to  the  election  of,  1019 
cases  on  it,  1022 

MEMBERS  OE  PARLIAMENT : 

privilege  of,  in  speaking  defamatory  words,  1052 

MEMORANDUM : 

where  memorandum  indorsed  on  bond  taken  as  part  of  condition,  617 
of  judgments,  704 
memorandum  in  policy,  881 
See  Instjkance. 

MERCHANT: 

clause  relating  to  merchant's  accounts  in  Statute  of  Limitations  repealed, 

175 
See  Factor. 
See  AccouifT. 

MESNE  PROFITS : 
action  for,  684 
is  local,  ib. 
question  of,  may  be  gone  into  in  the  trial  for  ejectment,  685 
action  for,  not  barred  by  jury  having  found  damages  up  to  day  of  trial,  ib, 
evidence  after  judgment  upon  verdict  in  ejectment,  ib. 
evidence;  after  judgment  by  default,  ib, 
how  far  judgment  in  ejectment  is  conclusive  evidence  of  plaintiff's  title, 

ib.,  686  ^ 

but  parties  must  be  the  same,  or  there  must  be  privity,  686. 
of  pleading  the  Statute  of  Limitations,  ib. 
Bankruptcy  and  Insolvent  Debtors'  Act  no  bar,  ib. 
costs  of  error,  687 

MESSUAGE : 

parcel  of  a  house  may  be  recovered  in  ejectment  by  name  of,  680 
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MINES: 

shares  in,  when  an  interest  in  land,  784 
damages  for  breaking  mines,  1274 
working,  1328 

MINING-  COMPANY: 

what  evidence  of  a  partnership  in,  1092 
MINORITY.     See  Inpanct. 

MISREPRESENTATION : 

in  insurance,  932 

action  for  fraudulent,  76,  559,  et  seg.    See  Deceit. 
MISTAKE : 

of  fact,  money  paid  under,  97,  100 

of  law,  99 

MONEY  HAD  AND  RECEIVED:  • 

action  for,  where  it  lies,  96 — 121 
money  paid  by  mistake  of  facts  recoverable,  97 
on  compulsion  of  legal  process,  98 

without  consideration,  or  upon  one  which  has  wholly  failed,  101 — 4 
where  thing  contracted  for  has  not  been  delivered,  104 
by  duress  of  goods,  105 
aliter  if  paid  by  mistake  of  law,  99 
money  paid  under  contracts  prohibited  by  positive  statutes  not  recoverable, 

106 
aliter  if  paid  to  a  third  party,  107,  8,  9 
where  both  parties  are  participes  criminis,  110 — 13 
contracts  executed  and  executory,  111 

contract  not  malum  in  se  or  prohibited,  but  inconvenient,  1 14 
where  the  law  has  provided  a  specific  remedy  no  action  for  money  had  and 

received  will  lie,  115 
so  where  a  contract  still  exists  unresoinded,  116,  17 
unless  against  conscience  to  retain  it,  money  cannot  be  recovered  in  this 

action,  118 
there  must  be  privity  of  contract  between  plaintiff  and  defendant,  119 
consideration  for  the  action  must  be  money,  120 
no  action  against  agent  for  money  paid  to  him  for  his  principal,  121 

exceptions,  122 

MONEY  PAID: 

where  action  for,  lies,  91 — 6 

there  must  have  been  request  to  pay,  express  or  implied,  92 

advantage  received  from  payment  not  sufficient  ground  for  action,  94 

MONTH: 

means  "  lunar  month,"  when,  630 

MORAL  OBLIGATION: 

good  consideration  for  express  promise  to  pass,  65,  6 
does  not  raise  an  implied  promise  in  law,  67 

MORE  OR  LESS: 
meaning  of,  193 

MORTOAGE : 

ejectment  by  mortgagee,  625 

what  proof  necessary  to  support  the  action,  674        . 

wliere  court  will  stay  proceedings  on  payment  of  principal  and  costs, 

626 
where  mortgagee  may  distrain,  595 

cannot  defend  as  landlord  in  ejectment,  never  having  received  rent,  649 
where  Statute  of  Limitations  will  not  bar,  1  Yict,  c.  28,  657 

VOL.  II.  "  ^ 
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suable  as  assignee  under  covenant,  450 
mortgage  of  ship,  1177 
certificate  of  mortgage  of,  1178 
mortgagor  in  possession  is  not  entitled  to  notice  to  q^uit,  644 

MUTUAL  ACCOUNTS:  .     . 

effect. of,  in  taking  a  case  out  of  Statute  of  Limitations,  1/3 

MUTUAL  DEBTS: 
may  he  set  off,  181 

MUTUAL  PROMISE: 

when  an  action  may  be  maintained  on,  134 
See  Conditions  Pbecedent. 

N. 

NAME: 

true,  as  to  marriage,  17 

NECESSARIES : 

what  are  deemed  such  in  case  of  infant,  152 — 5,  7,  8 
in  case  of  wife.    See  Baeon  and  Feme. 

NEGLIGENCE.    See  Attoeney. 
of  attornies,  210 
of  carriers,  345 
of  servants,  1054 

NE  UNQUBS: 

accouple  en  loyal  matrimonie,  plea  of,  bad,  251 
bailiff,  4 
receiver,  ib. 

NEUTRALITY : 

person  residing  in  neutral  country  may  insure,  890 
warranty  of  in  policy,  942 
See  Insiteance. 

NEW  ASSIGNMENT: 
in  trover,  1372 

NEWSPAPERS: 

statute  (6  &  7  Will.  IV.  c.  76),  relating  to  printers  of,  1001 
6  &  7  Yict.  c.  96,  relating  to  libels  in,  994 

NIL  HABUIT  IN  TENEMENTIS: 
plea  of,  in  covenant,  473 

lessee  by  indenture  estopped  from  pleading  this  against  lessor,  ih. 
when  benefit  of  estoppel  passes  to  assignee  of  lessor,  ib. 
defendant  may  plead  that  lessor's  interest  has  determined,  ib. 
cannot  be  pleaded  to  action  for  use  and  occupation,  544 

NON-ACCESS: 

neither  husband  nor  wife  competent  to  prove,  673 

NON-ASSUMPSIT: 

limitation  of,  under  new  rules,  144 

effect  of,  in  actions  on  express  contracts,  145 

on  implied  contracts,  ib. 
what  evidence  admissible  under,  146 
infra  sex  annos,  plea  of,  1153 

NON  CEPIT: 

plea  of,  in  replevin,  1152 
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NON  DETINET: 
plea  ofj  583 

BTOF  DIMISIT: 

in  replevin  for  rent  arrear,  1159 

NON  EST  PACTUM: 

replication  to  plea  of  release  in  assumpsit,  166 

plea  of,  in  covenant,  475 
what  it  puts  in  issue,  ib. 
how  covenant  shoxild  be  stated,  476 
what  may  be  given  in  evidence  under  it,  when  pleaded  to  debt  on  bond, 

490 
effect  of  pleading  this  defence  after  setting  out  bond  untruly,  ib. 
a  verdict  on  plea  of,  by  executor,  is  an  admission  of  assets,  706 

NON  INFEEGIT  CONVENTIONEM :    * 
when  pleadable,  476 

NONJOINDER : 

plea  in  abatement  for,  142 

how  to  take  advantage  of  nonjoinder  of  co-obligor  in  action  on  a  bond, 
496 

NON  TBNUIT.    iSe^  Replevin. 

NOTE: 

of  bargain,  in  writing,  where  necessary,  799 

NOTES,  PROMISSORY.    -See  Bills  of  Exchakse. 
definition,  328 
common  law  doctrine  respecting  actions  on  promissory  notes,  altered  by 

stat.  3  &  4  Ann.  c.  9,  ib. 
what  notes  are  within  this  statute,  320,  330 
what  not,  331,  2,  3 
banker's  cash  notes,  335 
joint  and  several  notes,  ib. 

how  declared  on,  ib. 
consideration  between  immediate  parties,  want  or  illegality  of,  may  be 

insisted  on,  336 
stamp,  337  „„„ 

payment  of,  when  due,  must  be  demanded  within  a  reasonable  time,  Mb 
days  of  grace,  ib. 

mode  of  coitiputation,  ib.  •  j  i       • 

notice  of  default  of  payment  by  maker  must  be  given  by  indorsee  to  prior 

indorsers,  when,  ib.,  6 
remedy  on  a  note  by  summary  procedure,  316 
evidence  necessary  to  support  action,  341 
what  defendant  may  set  up  in  defence,  342 
analogy  between  an  indorsed  note  and  a  bill,  343 
debt  lies  on,  where  there  is  privity  of  contract,  485 

NOT  GUILTY: 

"  by  statute,"  plea  of,  47,  861 

effect  of  plea  of,  in  action  against  carriers,  364 

in  actions  for  libel,  992 

in  slander,  1212 

NOTICE : 

to  principal,  notice  to  agents,  742 

of  non-acceptance  of  bill,  to  drawer,  286—9 

to  indorser,  289—91 
of  non-payment,  302 

where  notice  may  be  presumed,  ii.  ^  ^  2 
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waiver  of  objection  for  want  of,  what  is,  308,  9 

to  tenant  of  sale  of  distress,  603 

subscribed  to  writ  in  ejectment,  616 

by  tenant  to  landlord  of  delivery  of  writ  in  ejectment,  648 

notice  required  to  be  delivered  to  J.  P.  before  action  brought,  854 

requisites  of  this  notice,  855 

what  notice  of  dissolution  of  partnership  is  required,  1107 
KOTICE  TO  aUIT: 

notice  to  quit  given  by  landlord  under  4  Geo,  II.  c.  28,  s.  1,  546,  7 

notice  to  quit  given  by  tenant  under  11  Geo.  II.  c.  19,  s.  18,  549 

on  tenancies  from  year  to  year,  half-a-year's  notice  must  be  given,  630 

what  is  half-year's  notice,  ib. 

ejectment  cannot  be  maintained  without  giving,  631 

length  of,  may  be  varied  by  express  agreement,  ib. 

no  distinction  between  land  and  houses,  ib. 

where  tenant  holds  over,  632 

where  tenant  holds  under  a  void  agreement,  633 

where  tenant  enters  upon  the  different  parts  at  different  times,  634 

requisites  of  notice,  635 — 9 

insufficient  notice  will  not  amount  to  surrender,  631 

forms  of  notices  which  have  been  held  good,  635,  6 

need  not  be  directed,  637 

what  shall  be  considered  as  evidence  of  tenant's  receiving,  it,  ib. 

waiver  of,  639 

cases  where  notice  to  quit  is  not  necessary,  642 — 5 

in  the  case  of  mortgages,  644 

in  case  of  adverse  or  inchoate  possession,  645 

under  C.  L.  P.  Act,  646 
NUDUM  PACTUM: 

assumpsit  will  not  lie  on,  55 
NUL  TIEL  RECORD: 

plea  of,  526,  538 

HUKaUAM  INDEBITATUS: 

plea  of,  its  operation,  488 
NUISANCE : 

in  what  cases  an  action  may  be  maintained,  1068 

weir  erected  in  a  public  river,  755 
injury  to  habitation  or  land,  ib.  , 

erection  of  anything  offensive,  whereby  house  of  another  is  rendered 

useless  and  unfit  for  habitation,  ib. 
a  reasonable  use  of  a  person's  land,  no  answer,  1069 
defendant  may  allege  twenty  years'  duration,  ib. 
mere  inconvenience  not  sufficient  ground  for  this  action,  1070 
discomfort  or  annoyance  from  ringing  bells  may  amount  to  a  nui- 
sance, ib. 
a  nuisance  to  a  public  highway  no  ground,  unless  there  is  special 

damage,  ib.,  1071 
what  is  sufficient  damage,  ib. 
where,  by  reason  of  an  erection,  the  light  and  air  are  prevented  coming  to 
the  party's  house,  1072 
when  jury  entitled  to  presume  a  grant,  &c.,  ib. 
presumption  limited  by  stat.  2  &  3  Will.  IV.  c.  71,  ib. 
total  privation  of  light,  not  necessary  to  support  action,  1074 
enjoyment  of  light  without  interruption,  for  twenty  years,  establishes 

right  thereto,  when,  ib. 
what  is  an  interruption,  ib. 
what  an  abandonment  of  his  right,  ib. 
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water,  right  to,  use  of,  1075 

no  property  in  the  water,  in  proprietor  of  each  bank  of  stream,  ib. 

everj'  proprietor  has  an  equal  right  to  use  the  water,  ib. 

any  interference  with  this  right  must  either  be  by  grant  or  license,  or 
uninterrupted  use  for  twenty  years,  ib. 

mill-streams,  1076 

artificial  watercourses,  1077 

under-ground  springs,  ib. 

uninterrupted  user  for  twenty  vears  gives  no  right  of  action  for 
disturbance  of,  1078 

stat.  2  &  3  Will.  IV.  o.  71,  respecting  title  to  wavs,  water-courses, 
&o.,  ib. 

meaning  of  enjoyment  "  as  of  right,"  1079 

unity  of  possession  only  suspend*  a  prescriptive  easement,  ib. 

unity  of  ownership  destroys  it,  ib. 

where  land  is  leased  for  years,  ib. 
ways, 

no  right  acquired  against  lessor  by  user  as  against  lessee  for  lives,  1080 

what  will  give  such  right,  ib. 

extent  of  right  of,  a  question  for  jury,  ib. 

may  be  lost  by  abandonment,  ib. ;  not  by  short  discontinuance,  ib. 

evidence  of  abandonment,  ib.     iSee  Wax. 
pew, 

what  gives  right,  1081 

and  remedy  at  common  law,  ib. 

apportionment  of,  ib. 
by  and  against  whom  an  action  for  a  nuisance  may  be  maintained,  ih. 

against  erector  of  nuisance,  or  his  alienee,  after  request  made,  1082 

trustees  appointed  for  public  purposes  liable  in  their  corporate  capacity, 
1084 

action  maintainable  as  well  for  continuing  as  for  erecting  a  nuisance, 
.  and  previous  recovery  no  bar,  1082,  83 

employer  liable  where  there  is  an  independent  contractor,  if  act 
ordered  is  a  nuisance,  1084 
pleadings, 

as  to  statemenfof  right  under  2  &  3  Will.  IV.  o.  71,  1085 

effect  of  plea  of  "  not  guilty,"  ib. 

Statute  of  Limitations,  when  it  begins  to  run,  1086 
evidence,  ib. 

what  plaintiff  must  prove,  ib. 

nuisance  must  be  shown  to  be  in  county  where  venue  is  laid,  ib. 

as  to  sufficiency  of  declaration,  ib. 

a  parol  license  executed  is  not  countermandable,  ib. 

secus,  while  it  remains  executory,  ib. 

if  coupled  with  interest  cannot  be  revoked,  1067 

damages,  in  first  action  usually  nominal,  1082 
measure  of,  1087 

0. 

OBLIGATION  ON  BOND.    -S'ee  Bond.  t 

bond  from  party  replevying,  1145 

OBLIGEE: 

release  by,  514 

OBLIGOR:  ,  .      ,  .         .  .„^ 

one  of  two  obligors  sued,  must  plead  in  abatement,  496 
release  to,  515 
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person  usurping  and  receiving  fees  of,  action  lies  against,  97 
money  paid  for  sale  of  an  office  bad  consideration  for  a  bond,  503 
statute  against  sale  of  offices,  70,  503 
■what  offices  are  within  this  statute,  503,  4 
what  offices  are  subjects  of  quo  warranto,  1116 

bond  given  by  officer  for  securing  all  the  profits  to  person  appointing,  is 
void,  564 

OFFICER:  .    ,  ^       ^ 

officer  in  the  army  may  justify  even  maihem  for  disobeying  orders,  flagrante 

hello,  50 
assumpsit  lies  against  revenue  officer  for  recovery  of  money  paid  under  a 

wrongful  claim  for  duties,  and  that  whether  he  has  paid  it  over  or  not, 

116 
whether  revenue  officer  is  entitled  to  a  month's  notice  before  action  brought, 

116,  n. 
where  peace.-offieer  may  justify  an  arrest,  864 
of  justifications  by  officers,  how  pleaded,  49,  861 

OUSTER  IN  QUO  WARRANTO : 

where  judgment  of,  admissible  as  evidence,  1138 

OVERSEER : 

may  hold  real  property  for  benefit  of  parish,  621,  2 

where  trespass  will  not  lie  against,  for  distress  for  void  poor  rate,  1252,  5 

debt  due  from,  how  paid  in  order  of  administration,  702 

mandamus  to  nominate,  lies,  1024 

mandamus  to,  to  make  rate,  lies,  ib. 

OWNERSHIP : 

of  soil  of  river,  750,  1 

waste,  adjoining  highway,  670,  1245 

evidence  of  acts  of  ownership  upon  such  wastes,  670 

OYSTERS : 

dredging  for,  where  illegal,  750 


PARCELS: 

exceeding  the  value  of  101.,  see  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  68,  351. 

See  Cabeijebs. 

PARCENERS: 

ejectment  by,  622,  and  note. 

must  join  in  an  avowry  for  rent  arrear,  1158 

one  parcener  cannot  maintain  trover  against  companion,  1306 

PARENT : 

may  justify  assault  in  defence  of  child,  47 

may  chastise  his  child  moderately,  50 

may  maintain  action  for  seduction  of  daughter,  1064 

PARISH : 

parish  property,  in  whom  vested,  621 

what  overseer  may  give  in  evidence,  since  new  rules  under  general  issue, 
1255 

PARISH  REGISTERS.     See  Register. 

PARLIAMENT : 

parliamentary  papers,  publication  of,  985,  6. 
See  Bbibebt. 
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PAROL: 

alteration  of  written  contracts,  806 

PARSON,  trading  by,     8ee  Spieittjal  Peiison. 
See  Tithes. 

PARTIAL  LOSS : 
nature  of,  919 
evidence  of,  under  allegation  of  total  loss,  960 

PARTICULARS: 

of  demand,  in  assumpsit,  83 ;  in  debt,  487 
must  now  be  annexed  to  record,  83 
of  set-off,  must  be  annexed  to  record,  185 
of  sale,  auction,  220,  1 

PARTNERS : 

a  communion  of  participation  of  profit  and  loss  necessary  to  constitute  a 
partnership,  1088 
the  shares  of  the  parties  must  be  joint,  though  not  necessarily  equal,  ib. 

joint,  both  in  the  purchase  and  also  in  the  future  sale,  ib. 
cases  in  which  it  has  been  held  that  partnership  existed  or  the  con- 
trary, 1089—95 
the  doctrine  of  the  test  of  partnership  altered  by  Cox  v.  Hickman, 

1090 
the  true  test  is  whether  the  person  who  actually  carried  on  the  trade 

carried  it  on  as  agent  for  person  sought  to  be  charged,  1090 
where  a  party  is  held  out  to  the  world  as  a  partner,  ib. 
as  to  third  persons,  they  were  partners  if  they  shared  profits  only,  ib. 
how  far  payment  of  deposit  evidence  of  partnership  in  a  trading  com- 
pany, 1092 
agent  paid  by  portion  of  profits  of  adventure,  not  a  partner,  1095 
liability  of  the  co-proprietors  of  a  stage-coach,  1094 
stat.  28  &  29  Vict.  c.  86,  allowing  persons  to  lend  money  and  receive 
a  share  of  profits  by  a  contract  in  writing  without  becoming  part- 
ners, 1095 
•  other  cases  not  to  constitute  partnership  by  that  statute,  ib, 
power  of  crown  to  grant  patents  to  trading  companies,  1096 
recent  statutes  as  to  joint-stock  companies,  ib. 
how  far  the  acts  of  one  partner  are  binding  upon  his  co-partners,  1097 
partner  is  not  in  general  competent  to  execute  deeds  for  co-partners,  ib. 
but  may  bind  them  by  simple  contract  in  the  course  of  business,  ib. 

as  by  bills  of  exchange  and  promissory  notes,  ib. 
one  partner  may  by  procuration  indorse  bills  for  the  firm,  1098 
cannot  bind  the  others  by  a  submission  to  arbitration,  ib. 
nor  by  giving  guarantee,  ib. 
when  one  partner  becomes  bankrupt,  the  solvent  partner  may  hondjide, 

for  valuable  consideration,  dispose  of  partnership  property,  *. 
partner  becoming  bankrupt  has  no  power  over  partnership  property, 

1099 
as  to  liability  of  members  of  a  club,  ib. 
effect  of  judgment  by  one  of  two  joint  creditors,  1100 
payment  to  one  of  two  partners  good,  ib. 
actions  by  and  against  partners,  1101 
when  all  partners  should  sue,  1102 
on  what  liability  of  partners  depends,  1103 
remedies  between  partners, 

between  partners  no  account  can  be  taken  at  law,  1104 
whether  partners  in  general,  or  for  a  particular  transaction,  ib. 
one  partner  cannot  sue  his  co-partners  for  work  and  labour,  1104 
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remedies  between  partners — contimted. 

what  constitutes  such  a  partnership  as  prevents  parties  suing  each 

other,  1104-5 
where  two  partnerships  have  a  common  partner,  they  cannot  sue  one 

another,  ib. 
enactments  respecting  co-partnerships  of  bankers,  1106 
evidence,  1107 

acts  subsequent  to  time  of  delivering  goods,  evidence  on  what  account 

they  were  delivered,  ib. 
notice  of  dissolution  must  be  sent  to  all  who  had  dealing  with  the 

partnership,  ib. 
Gazette  not  sufficient  notice  of  such  dissolution,  ib. 
it  is  sufficient  for  those  who  had  no  previous  dealings  with  firm,  ib. 
bankers  ought  to  give  notice  by  circular  letter,  ib. 
what  will  support  plea  of  partnership,  1108,  9 

PART  PAYMENT : 

efiect  of,  as  to  Statute  of  Limitations,  174 

by  one  co-debtor  does  not  revive  liability  of  the  others,  170,  v.,  175 

items  in  an  open  account  within  six  years  will  not  take  previous  portion  of 

account  out  of  Statute  of  Limitations,  175 
what  sufficient  within  s,  17  of  Statute  of  Frauds,  791,  8 

PART  PERFORMANCE : 

will  not  take  case  out  of  Statute  of  Frauds  at  law,  783 
in  equity,  when,  762,  778,  783 

PARTY : 

assumpsit  cannot  be  maintained  by  person  who  is  a  stranger  to  considera- 
tion, 62 
bringing  covenant  on  deed-poll  must  be  named  therein,  399 

PASTURE : 

common  of,  369 

PAWN: 

where  trover  lies  by  and  against  pawnee,  1302 

PAWNBROKER : 

trover  lies  against,  for  goods  stolen,  ib. 

PAYEE : 

of  a  bill  strictly  should  be  a  real  person,  377 

PAYMENT : 

of  debts  of  testator  in  order  of  administration,  701—5 

by  bill,  88,  9 

to  agent,  121 

good  plea  in  assumpsit,  160 

must  be  specially  pleaded,  ib. 

exceptions,  161 
where  several  demands,  party  paying  may  apply  it  as  he  pleases,  at  time 

of  payment,  ib. 
particulars  of,  ib. 
appropriation  of,  162 
evidence  of  payment,  163,  4. 
how  far  negotiable  instruments  are  a  discharge,  ih. 
replication  to  plea  of,  165 
payment  in  ready  money  may  be  pleaded  in  debt  though  no  debt  has 

arisen,  485 
payment  by  stat.  4  Anne,  may  be  pleaded  to  debt  on  bond,  512 
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solvit  ad  diem,  512 
when  this  plea  is  applicable,  ib. 
solvit  post  diem,  513 

statute  is  confined  to  absolute  payments,  ib. 
evidence  to  support  the  plea,  ib. 
Statute  of  Limitation,  514 
of  a  small  sum  annually,  when  presumed  to  be  a  quit-rent,  671 

PAYMENT  INTO  COURT : 

payment  into  court  cannot  be  made  in  action  of  account,  4 

nor  for  slander,  1212 

nor  in  an  action  for  assault  and  battery,  47 

exception,  165,  n. 
in  libel,  money  by  way  of  amends  may  be  paid  into  court  with  a  plea  of 

apology,  &c.,  995 
payment  into  court — new  rules,  165,  6,  477 
form  of  plea,  165 

effect  of,  under  the  indebitatus  counts,  166 
proceedings  by  plaintiff  after,  166 
in  covenant,  477 

PEACE  OFFICER: 

when  he  may  justify  arrest,  864 

PEDIGREE : 

how  far  compiled  pedigree  is  evidence,  675 

hearsay  evidence  how  far  admissible  as  to  pedigree,  676.     See  Heaesat. 
visitation-books  of  heralds  evidence  of  pedigree,  675 
probate  of  a  will  not  admissible  to  prove  declarations  of  testator  as  to 
reputation  in  questions  of  pedigree,  727 

PENAL  STATUTES : 

venue  in  actions  on,  31  Eliz.  c.  5,  550 
limitation  of  actions  on,  ib, 
to  what  actions  it  applies,  ib. 

21  Jae.  I.  c.  4,  551 
pleadings  in  such  actions,  553 
procedure  in,  ib. 

PENALTY-: 

imposed  by  statute  recoverable  in  action  of  debt,  484,  550 

in  debt  on  bond,  the  penalty  is  the  debt,  both  in  law  and  equity,  489,  &  n. 

but  after  judgment,  interest  is  calculable  beyond  penalty,  489 

effect  of  penalty,  in  money  payable  by  instalments,  ib. 

infancy  may  be  pleaded  to  bond  with  penalty,  511   _ 

so  to  bond  with  penalty  conditioned  for  payment  of  interest,  ib. 

PENDENTE  LITE : 
administration,  698 

PEREMPTORY  MANDAMUS : 
where  grantable,  1041 

PERFORMANCE:  .     ,  ,.       ,^„ 

specially  pleaded  where  covenants  in  the  negative,  477 

or  in  disjunctive,  ib.  „■„       ^      ,,        -no 

will  not  take  case  out  of  4th  sect,  of  Statute  of  Frauds  at  law,  783 

in  equity,  when,  762,  778,  783  ^   -i,  ,     ,•      cl  ..  i.     c 

where  common  counts  can  be  maintained  after,  notwithstanding  Statute  of 

Frauds,  783 
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PERILS : 

insured  against,  880 
of  the  sea,  894 

PERMISSION : 

occupation  by,  no  defence  in  ejectment,  671 

PEW : 

if  annexed  to  house  by  faculty  or  prescription,  case  lies  for  disturbance  of 

seat  in,  1081 
extra-paroehial  persons  cannot  claim,  ib. 
right  to  sit  in  may  be  apportioned,  ib. 
trespass  will  not  lie  for  entering  into,  1243 

PICTURES : 

warranty  of,  567 

libel  by,  981 
PILOT.    See  Shipping. 
PISCARY.    See  Fishery. 

PLAINT : 

proceedings  in  replevin  by,  1143 
PLEADINGS : 
in  account,  3 

before  auditor,  5,  6 
assault  and  battery,  46 
in  assumpsit,  142 
in  covenant,  468 — 479 

accord  and  satisfaction,  good  after  breach  but  not  before,  468 

eviction,  470 

illegal  purpose,  471 

infancy,  ib. 

Statute  of  Limitations,  472 

nil  habuit  in  tenementis,  473 

non  est  factum,  475 

non  infregit  conventionem,  476 

payment  into  court,  477 

performance,  ib. 

release,  ib.    See  Release. 

set-off,  478 
in  debt  on  bond,  490 

of  statute  for  performance  of  covenants  is  no  bar,  if  covenantsnot  broken, 
722,  n. 

on  bail-bond,  526 

on  bond  of  ancestor  against  heir,  532 

for  rent  arrear,  541 
in  actions  founded  on  penal  statutes,  553 
in  detinue, 

non  detinet,  583 
by  executors, 

executors  may  plead  same  plea  that  testator  might,  721 

plene  administravit,  outstanding  judgment,  or  bond — how  pleaded, 
721,  2 

what  must  be  averred  if  it  be  judgment  on  simple  contract,  722 

several  administrators  may  plead  outstanding  judgment  recovered 
against  one,  ib, 

replication  to  plea  on  outstanding  judgment,  how  pleaded,  ib. 

in  the  case  of  the  Statute  of  Limitations,  how  time  is  computed,  723 

how  in  case  of  administration,  ib. 

difference  between  executor  and  administrator  in  setting  forth  a  right 
of  retainer,  724 
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in  libel,  990 
in  quo  warranto, 

Statute  of  Limitations,  &c.,  1134 
in  replevin,  IISO— 53.    See  Replevin. 
in  slander, 

general  issue,  1212 

Statute  of  Limitations,  1214 
in  trespass.    See  Teespass. 
in  trover.    See  Tkover. 
in  action  for  use  and  ocoupation, 

defendant  cannot  plead  nil  habuit  in  tenementis,  1339 

PLENE  ADMINISTEAVIT : 
plea  of,  721 

stamp  on  probate  not  primd  facie  evidenSfe  of  amount  of  assets,  727 
a  retainer  may  be  given  in  evidence  under,  ib. 
debts  of  a  higher  nature  subsisting,  cannot,  ib. 
plea  of  plene  administravit  et  issint  riens  inter  mains,  ib. 
upon  plene  administravit,  what  plaintiflf  must  prove,  ib. 
judgment  under  plea  of,  728 

POLICY,  PUBLIC: 

actions  cannot  be  maintained  on  contracts  which  violate,  70 
POLICY : 

of  insurance,  nature  of,  872 

is  a  simple  contract,  ib. 

may  be  altered  by  consent,  873 

how  to  be  construed,  889 

different  kinds  of  policies,  873 

essential  parts  of  a  policy,  874. 

See  Instjeance. 

POOR-RATE  : 

replevin  does  not  lie  for  distress  under,  where  matter  of  appeal,  1142 

but  does  where  rate  has  not  been  duly  published,  1 143 

by  stat.  17  Greo.  II.  c  38,  party  distraining  for,  not  deemed  a  trespasser  ab 

initio  for  any  irregularity,  611 
beasts  of  the  plough  are  distrainable  for,  593 
mandamus  lies  to  make,  &c.,  1024 
but  not  to  rate  particular  persons,  1029 

POSSESSION: 

justification  in  defence  of,  4(S 

necessity  of  right  of,  in  ejectment,  617 

is  good  against  all  who  cannot  show  a  good  title,  619 

tortious  possession  sufficient  to  maintain  trespass  against  a  wrong  doer, 
1245 

right  of  possession  must  concur  with  right  of  property,  in  order  to  maintain 
trover,  1288 

but  right  of  possession  is  sufficient,  without  having  had  actual  possession, 
1291 

right  of  possession  does  not  vest  till  payment  or  tender,  1288 

where  contract  to  pay  in  advance  or  by  instalments,  1289 

how  to  proceed  in  ejectment  upon  a  vacant  possession,  650 

what  shall  be  deemed  vacant,  652 

uninterrupted  possession  for  twenty  years  will  bar  ejectment,  654 

adverse,  doctrine  of,  in  effect  abolished,  ib. 

possession  of  tenant  is  that  of  landlord,  670 

lease  and  possession  of  one  year  sufficient  to  sustain  action  against  defend- 
ant, 671 
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POSSESSION— conimMerf. 

permissive  occupation  no  bar,  670 
necessary  to  give  validity  to  lien,  740,  1313 
unity  of,  386,  1268 
of  chattels,  where  not  proof  of  ownership,  1291 

POST  LITEM  MOTAM : 

declarations  not  to  be  received,  676 

POUND-BREACH : 
action  lies  for,  607 

a  pound-keeper  not  answerable  for  illegal  impounding,  608 
penalty  for  releasing  cattle  impounded,  ib. 

POWER: 

appointment  by  will  in  exercise  of,  826 

PREMIUM : 

where  assured  is  entitled  to  a  return  of,  962 

PRESCRIPTION: 

2  &  3  Will.  IV.  c.  71,  for  shortening  time  of,  382,  1078 

prescriptive  right  of  common  is  suspended  only  by  taking  a  lease  of  the 

land  for  years,  370 
common  appendant  ought  not  to  be  claimed  by  prescription,  371 
prescription  for  common  for  cattle  levant  and  conohant  on  messuage,  cum 
pertinentiis,  is  good,  373 
but  not  if  messuage  has  not  land  or  curtilage  belonging  to  it,  ib, 
of  claiming  a  right  of  way  by  prescription,  how  pleaded,  1268 

PRESUMPTION : 

of  payment  as  to  bond,  514 

of  surrender  of  satisfied  terms,  618,  n. 

of  death,  where,  675 

of  loss  of  ship,  895 

PRINCIPAL.    See  Agent.    Beokee.    Eactok. 
civiUy  responsible  for  acts  of  his  agents,  742 
notice  to,  notice  to  agents,  ih. 
where  action  must  be  brought  against,  and  where  against  agent,  121 

PRVILEGED  COMMUNICATIONS,  983,  4,  5,  6,  1212,  13 

PRIVITY : 

between  plaintifi'  and  defendant  necessary  to  sustain  assumpsit,  119 
betv/een  parties  to  bill  of  exchange  necessary  to  maintain  debt,  485 

PRIZE  COURTS: 

effect  of  sentence  of  foreign,  944 

it  is  evidence  of  facts  inducing  the  condemnation,  945 

not  conclusive  as  to  premises  which  led  to  the  conclusion,  ib, 

PROBATE: 

new  court  of,  abolishing,  all  the  ecclesiastical  and  other  courts,  688 

extends  to  property  in  colonies  or  foreign  countries,  689 

probate  of  will  of  real  estate  granted  is  evidence  of  will  as  to  real  estate 

affected  by  it,  690 
granted  to  wrong  person,  voidable,  691 

fresh  probate  granted,  where  one  of  two  executors  becomes  lunatic,  698 
probate  unrepealed  cannot  be  impeached  in  temporal  courts,  691 
probate,  not  original  will,  is  legal  evidence  of  will  of  personalty,  726 

what  is,  if  probate  not  produced  after  notice,  727 
not  admissible  to  prove  declaration  of  testator  as  to  reputation  in  question 

of  pedigree,  ib. 
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must  be  produced,  wken,  666,  726 

where  not  produced,  what  evidence  held  sufficient,  667,  727 

executor  before  probate  has  an  insurable  interest  in  a  ship,  9j7 
PEOBATE  DUTY: 

how  to  be  paid  in  order  of  administration,  701 

PKOCESS.     See  False  Impeisonmeni. 
justification  under,  49 
difference  between  justification  under  process  by  party  to  the  cause,  or 

stranger,  and  officer  executing  process,  862 
final,  not  necessary  to  allege  it  returned,  but  sccus  as  to  mesne,  lb. 
of  inferior  courts,  justification  under,  862,  3 
of  foreign  court,  863 

ought  to  describe  party  against  whom  it  is  issued,  864 
where  offieer»may  justify  breaking  opeH  doors  for  execution  of  process, 
1262,  3 

PROCURATION : 

where  agent  draws,  &o.,  bills  of  exchange  for  his  piincipal,  262 

PROFERT : 

no  longer  necessary,  454 
PROMISE.    See  Assumpsit. 
■     independent,  is  where  it  goes  only  to  part  of  consideration,  and  may  be 
compensated  in  damages,  137,  141 

PROMISSORY  NOTE.    See  Notes,  Pkomissobt. 

PROPERTY : 

in  bills  of  exchange,  passes  with  the  bills,  1301 

in  exchequer  bUl,  passes  by  delivery,  ib. 

where  not  altered  by  sale  of  goods,  ih. 

in  title  deeds,  in  whom  vested,  1303 

no  property,  plea  of,  its  meaning,  1309 

absolute  or  special,  necessary  to  maintain  replevin,  1150 

or  detinue,  583 

so  to  maintain  trover,  1276 
nature  of,  absolute,  1277 

right  of,  must  be  complete  to  maintain  trover,  1288 
special,  defined,  1286 
cases  illustrating  the  nature  of,  1286 — 88 
where  vests  in  purchaser,  359,  1282-.-86 
where  vested  by  delivery,  582 
where  divested  by  illegal  importation,  ib, 
temporary,  where  sufficient  to  maintain  trover,  1287 

PROTEST : 

statutes  relating  to,  309 

evidence  of,  where  required,  308 

where  copy  of  protest  of  foreign  bill  need  not  be  sent,_ifl.  _ 

qucere  whether  it  need  be  drawn  on  day  on  which  bill  is  dishonoured,  309 

PROVISIONAL  COMMITTEE : 

member  of,  not  partner,  1089  _  , .       ■ 

his  responsibility  depends  on  whether  credit  was  given  to  him,  «i. 

PROVISO:  ....  ,..,., 

defendant  must  set  forth  proviso  in  deed  operating  m  his  favour,  455 
saving  proviso  may  be  given  in  evidence  on  general  issue  in  action  on  penal 
statutes,  553 

PUFFING: 

vitiates  a  sale  by  auction,  214 
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PUIS  DARREIN  CONTINUANCE : 

when  a  release  may  be  pleaded  in  bar  as  a  plea  of,  166 
executor  may  plead,  what,  722 

PURCHASE : 

deposit  paid  on,  where  interest  recoverable,  216,  17 
where  not,  217 

PURCHASER : 

in  questions  of  inheritance,  664 

where  property  complete  in,  by  vendor  having  done  everything  required, 
loss  falls  on,  1285 


a. 

aUAKERS: 

marriage,  22 

aUANTUM  MERUIT : 

where  this  count  may  be  rendered  available,  87 
action  upon,  479,  n. 

aUARE  IMPEDIT: 

executor  of  patron  of  a  living  may  maintain,  when,  708 

aUE  ESTATE : 

definition  of,  1268 

QUIET  ENJOYMENT : 

covenant  for  quiet   enjoyment  does  not   extend  to  tortious  entries  by 

strangers,  426 
how  the  declaration  must  be  framed  for  breach  of,  ih. 
in  what  manner  the  averment  of  title  in  party  evicting  ought  to  be  ma'le, 

427 
and  in  what  cases,  ib. 

a  claim  of  title  in  person  entering,  sufficient,  ib. 
payment  of  rent  not  a  condition  precedent,  429 

aUIT  RENT : 

presumption  of,  from  payment  of  small  sum,  671 

aUO  WARRANTO: 

of  its  origin  and  nature,  and  statutes  relating  thereto,  1110 

ancient  writ  of  quo  warranto  was  in  nature  of  a  writ  of  right,  ib, 
an  information  in  nature  of  a  quo  warranto  now  adopted,  1111 
this  remedy  limited  to  cases  where  old  writ  would  have  applied,  ib, 
a  recognisance  to  be  taken  from  the  prosecutor  to  the  defendant,  ib. 
usual  remedy  for  usurpation  of  offices  and  franchises  in  corporations, 

1112 
by  common  law,  such  usurpations  could  be  punished  only  by  prosecu- 
tion at  the  king's  suit,  ib. 
by  stat.  9  Ann.  c.  20,  an  information  may  be  exhibited  at  the  relation 

of  any  person,  ib, 
necessary  to  have  leave  of  the  court  before  filing  information,  ib. 
provisions  of  Common  Law  Procedure  Act  as  to  error  inapplicable,  1113 
against  whom  it  lies,  ib.  ' 

against  persons  claiming  to  act  as  a  corporation,  ib. 
to  what  parties  stat.  9  Ann.  c.  20,  applies,  ib. 
information  lies  against  party  for  holding  market,  1114 
proceedings  against  corporation  of  London  in  time  of  Car.  II.,  1114, 5 
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in  what  cases  the  court  will  grant  an  information,  1116 
where  the  office  is  full,  ib. 

if  it  is  a  substantial  office,  which  concerns  the  public,  ib, 
instances,  where  election  colourable,  remedy  by  mandamus,  1117,  8 
there  must  be  a  user  as  well  as  a  claim  of  franchise,  1118 
what  shall  amount  to  user,  ib, 
under  Municipal  Corporation  Act  the  person  must  be  in  office  de 

facto,  ib, 
objections  to  title  of  defendant  must  be  specified  in  the  rule  to  show 

cause,  1119 
on  moving  for  information,  an  affidavit  must  be  produced,  ib. 
under  what  circumstances  courts  will  not  permit  one  corporator  to 

object  to  the  title  of  another,  1120 
but  he  who  cannot  be  a  relator  may  make  the  necessary  affidavit,  ib. 
election,  under  presidency  of  dejmto  officer,  not  to  be  questioned  on 

account  of  defect  of  title  of  such  officer,  ib. 
effect  of  voting  for  an  ineligible  candidate,  1121 
if  before  notice  of  the  ineligibility,  -i6. 
Test  and  Corporation  Acts,  ib. 
DOW  partially  repealed,  ib. 

limitation  of  time  for  granting  an  information,  1123 
limited  to  six  years,  ib. 
how  this  time  to  be  reckoned,  ib. 
application  must  be  made  within  twelve  calendar  months,  in  case  of 

mayor,  alderman,  &c.,  1124 
enactments  in  6  &  7  Tiot.  c.  89,  ib. 
construction  of  charters,  and  effect  of  new  charter,  1126 
contemporaneous  usage  applied  to  construction  of  charters,  i6. 
where  old  corporation  incorporated  by  new  name,  they  retain  their 
privileges,  *.  ■       -2    \. 

new  charter  granted  during  existence  of  prior  charter,  is  void  ah 

initio,  ib. 
corporation  cannot  accept  part  of  a  charter,  ib. 
effect  of  Municipal  Corporation  Act  upon  corporations,  1126,  7,  S 
crown  cannot  compel  corporation  to  accept  a  new  charter,  1127 
necessity  of  enrolment  of  surrender  of  old  charter,  ib. 
as  to  granting  a  mandamus  to  fill  vacancies,  ib. 
where  charter  is  silent  as  to  mode  of  continuing  corporation,  it  has  a 

right  of  necessity  to  continue  itself,  1128 
title  to  be  enrolled  a  burgess,  *. 
effect  of  mayor,  &o.,  becoming  bankrupt,  ib. 

or  being  absent,  ■i6.  ,.„  ,„       ,   ■       i    ^  j  -n      •> 

uncertificated  bankrupt  not  disqualifiedfrom being  elected  councillor,  ib. 
person  interested  in  corporation  contract  incapable  of  being  a  coun- 
cillor or  alderman,  1129 
meaning  of  word  "  contract,"  ib. 

every  corporation  has  power  to  make  bye-laws,  1129 

what  bye-laws  may  be  made,  ib. 

as  to  bye-laws  of  railway  companies,  1129,  n. 

what  is  necessary  to  give  validity  to  corporate  acts,  UdO 

absolutely  necessary  that  all  who  have  a  right  to  be  present  should  be 

summoned,  ib. 
what  will  constitute  a  majority,  i6.  i,q,    „ 

bye-law  must  be  consistent  with  the  charter,  lldl,  J, 
bye-law  cannot  explain  a  doubtful  charter,  1132 
sixty  years'  usage  considered  evidence  of  a  bye-law,  \\6i 
inspection  of  the  records  of  the  corporation,  ib. 
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Q,UO  WASHANTO— continued. 
pleadings,  1134 

defendant  can  only  plead  to  justify  or  disclaim,  ib. 

cannot  plead  that  he  did  not  usurp,  ib. 

may  plead  that  six  years  have  elapsed  since  he  was  admitted  into  the 

office,  ib. 
prosecutor  may  reply  a  forfeiture,  &o.,  within  six  years,  ib. 
where  plea  contains  several  facts,  form  of  replication,  ib. 
evidence,  1135 

corporation  hooks  when  admissible,  ib. 

examined  copies  may  also  be  given  in  evidence,  ib. 

entry  not  evidence  for  corporation,  unless  it  be  of  a  public  nature,  ib. 

when  deed  of  a  corporation  may  be  given  in  evidence,  ib, 

how  to  prove  seal  of  corporation,  ib. 

a  regular  usage  for  twenty  years,  evidence  of  immemorial  custom,  ib. 

judgment  of  ouster  evidence,  1136 

effect  of  insertion  of  name  of  town  in  schedule  (A.)  of  Municipal  Act, 

1137 
judgment, 

judgment  of  ouster  and  relator's  costs  may  be  given  under  the  statute 

of  Anne,  ib. 
of  ouster  quousque,  1139 
court  wiU  grant  a  new  trial  in  case  of  an  information  in  nature  of  quo 

warranto,  ib. 
relator's  costs  can  only  be  recovered  when  case  is  within  stat,  9  Anne, 

c.  20,  *. 

aUOD  COMPUTET: 
judgment  of,  5,  n. 


E. 

RAILWAY  COMPANY: 

liability  of,  as  carriers.     See  Cahbiees. 
shares  in,  not  an  interest  in  land,  784 

nor  goods  and  chattels,  792 
mandamus  lies  to  register  shareholder  of,  1028 
but  not  to  remove  seal  from  register,  1032 

RATE: 

mandamus  to  make,  lies,  1024 

READINESS  AND  WILLINGNESS.    /See  Conctjueent  Acts. 

READY  MONEY: 

payment  by,  may  he  pleaded  in  debt,  485 

REAL  ACTIONS: 

abolished,  with  exceptions,  615,  16 

RE- ASSURANCE,  954 

REASONABLE  TIME: 

as  to  notice  of  dishonour  of  bill  or  note,  286 
abandonment,  909 

"  REASONABLY"  acting,  means  acting  bondjich,  and  not  by  caprice,  116,  n. 

RECAPTURE: 
of  ship,  897 
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RECEIPT : 

legal  effect  of,  103 

not  conclusive  evidence  that  party  signing  it  has  actually  received  the 

money,  ib.  •' 

receipt  of  rent  is  evidence  of  subsisting  tenancy,  632 
evidence  of  account  on  which  payment  is  made,  677 
rule  as  to  party  making  entry  of,  ift. 

RECEIVER: 

how  chargeable  in  account,  2 

plea  by,  4 

receiver,  appointed  by  Court  of  Chancery,  is  an  agent  within  stat.  4  Geo.  II. 

c.  28,  and  may  give  tenant  notice  to  deliver  up  possession,  546,  n.  638 
where  land  is  in  possession  of  receiver,  ejectment  must  be  brought  with 

leave  of  the  Court  of  Chancery,  629  ^ 

RECITAL : 

when  conclusive  in  a  deed,  1259 
when  it  acts  as  an  estoppel,  ib. 

RECOGmZANCE : 

in  what  order  debts  due  on  recognizances  ought  to  be  paid  by  executor,  704 
recognizance  not  enrolled  is  considered  as  a  bond,  ih. 

RECORD.    See  JuDaMEWT.    Ntjl  Tibl  Reooeb. 
where  record  inter  alios  is  evidence,  1136 

RECTORY: 

in  ejectment  for  rectory,  what  may  he  presumed,  675 

RE- ENTRY : 

provisions  of  statute  relating  to,  for  non-payment  of  rent,  650,  1 

REGISTER: 

parish  register  or  examined  copy,  evidence  of  a  marriage,  baptism,  or 

burial,  11,  675 
omission  in  entry  will  not  affect  validity  of  marriage,  12 
not  evidence  to  prove  place  of  birth,  675 
non-parochial  registers,  when  evidence,  12 
registration  of  marriage,  statutes  concerning,  22 
registrar  of  merchant  seamen,  statute  concerning,  1181 

REGISTRAR : 

district  under  new  Court  of  Probate,  689 

of  couaty  court,  duties  and  liabilities  of,  in  replevin,  1144,  6 

REGISTRY : 

what  proof  necessary  in  trover  for  certificate  of  ship's  registry,  1322 

what  ships  must  be  registered,  1173 

privileges  acquired  by  it,  ih. 

at  what  place  ships  may  be  registered,  1174 

of  the  certificate  of  registry,  1175 

should  be  in  custody  of  the  master,  ib.  ... 

what  is  required  on  the  part  of  the  owners  to  obtain  registry,  ih. 

registry  de  novo  and  transfer  of  registry,  1179 

penalty  for  detention  of  certificate,  1175,  n. 

evidence  of  books  of  registry,  1180 

RELATOR: 

who  may  be,  1119 

RELEASE : 

replication  to  plea  of,  166 

partial,  will  not  discharge  entire  promise.  167 
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'KEL'EkSE— continued. 

by  parol  will  be  good  to  discharge  parol  promise,  16Y 

plea  of  release  puis  darrein  continuance,  ib. 

release  in  covenant,  477 

difference  between  release  and  accord  and  satisfaction  in  plea  to  covenant, 

468,  9 
release  lias  nothing  to  act  on  till  covenant  broken,  477 
plea  of  release  to  debt  on  bond,  514 
fraud  may  be  replied,  ib.,  and  n. 
release  by  one  of  several  obligees  will  bind  all,  514 
so  a  release  to  one  of  several  obligors  may  be  pleaded  by  the  others,  515 
whether  such  release  be  by  deed  or  operation  of  law,  ib. 
effect  of  obligee  making  obligor  his  executor,  ib. 
if  feme  obligee  take  obligor  to  husband,  this  is  a  release  in  law,  516 
covenant  not  to  sue  will  operate  as  a  release  by  construction  only,  ib. 
covenant  not  to  sue  must  be  perpetual,  in  order  to  ensure  as  a  release,  517 
covenant  not  to  sue  by  one  of  plaintiff's  partners,  effect  of,  ib. 
when  release  must  be  by  deed,  477 
release  by  discharge  under  Insolvent  Act,  478 

EENT: 

of  premises  destroyed  by  fire,  406,  1336 
debt  for  rent  arrear, 

how  it  ranks  in  order  of  payment  in  administration,  704 

lies  at  common  law  on  lease  for  years  or  at  will,  539 

by  statute  on  lease  for  life,  though  life  is  continuing,  ib. 

by  statute,  by  executor  of  person  seised  of  rent-service,  &e.,  in  fee  tail 

or  for  lif^,  640 
by  whom  and  against  whom  it  may  be  brought,  539,  40 
against  whom  the  action  must  be  brought,  540 
lessee  for  years,  having  assigned  term,  may  sue  for  rent  reserved,  ib. 
deed  need  not  be  declared  upon,  ib. 
venue  when  local,  ib. 
pleadings  where  demise  is  by  deed,  541 
eviction,  542 

apportionment  of  rent,  ib. 
nil  habuit  in  tenementis,  544 
payment,  ib. 

Statute  of  Limitations,  545 
debt  for  use  and  occupation,  ib. 
form  of  declaration,  ib. 

tenant  wilfully  holding  over,  after  notice  by  landlord,  545,  6 
demand  where  necessary,  547 
action  for  double  value  may  be  brought  by  one  tenant  in  common  with- 
out companion,  548 
action  may  be  brought  after  a  recovery  in  ejectment,  ih. 
tenant  not  delivering  up  possession  after  he  has  given  notice  to  quit, 
549 
long  payment  of  a  small  rent,  presumption  from,  671 
acceptance  of  by  remainderman,  effect  of,  633 
payment  and  acceptance  of  rent  under  a  void  demise,  effect  of,  761 
receipt  for  rent  up  to  certain  day,  evidence  of  commencement  of  tenancy, 

633 
rent-charge, 

grantee  of,  may  distrain  goods  of  a  stranger,  589 
on  lands  in  different  counties,  600 
on  lands  in  possession  of  many  tenants,  ib. 
may  maintain  ejectment,  624 
See  DiSTEESs,  Landloed  awd  Tenant,  Notice  to  Quit. 
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REPAIRS : 

covenant  to  repair,  434,  640 

its  eflfeot  on  lessee  and  lessor,  434,  3 

binds,  though  damage  caused  by  accident,  406,  7,  434,  n. ;  or  by  mis- 
conduct of  third  parties,  434  »    .       >      .         j 
what  satisfies  the  covenant,  435 
old  premises,  ib. 

not  suspended  by  entry  of  lessor  into  part,  if  lessee  remain  in  possession 
01  messuage,  471  ^ 

heir,  though  not  named,  may  sue  on  a  covenant  for  not  repairing,  437 
may  recover  damages  for  not  repairing  in  time  of  ancestor,  438  ' 
may  by  plea  claim  to  retain  money  laid  out  in  necessary  repairs,  534 
What  18  waiver  of  forfeiture,  in  covenant  to  repair,  640,  1 

REPLEVIN:  • 

in  what  cases  a  replevin  may  be  maintained,  1141 

definition  of,  ib. 

lies  only  for  goods  and  chattels,  not  for  things  affixed  to  the  freehold, 
1142  ^  ' 

cases  in  which  replevin  was  not  allowed  upon  distress,  ib. 
proceedings  in  replevin  at  common  law,  and  the  alterations  made  therein 
by  statute,  1143 

powers  and  responsibilities  of  sheriff  taken  away,  444 

now  given  to  county  courts,  ih. 

replevin  bond,  ib. 

to  whom  to  be  taken,  ib. 

condition  of,  1144,  5,  6 

breach  of,  ought  to  pursue  condition  of  bond,  1148 

under  what  circumstances  bond  will  be  considered  forfeited,  1147 

liability  of  sureties,  1148 

when  discharged,  ib. 

remedy  of  defendant  if  the  security  be  insufficient,  1149 
by  whom  a  replevin  may  be  maintained,  1150 

plaintiff  must  have  either  an  absolute  or  special  property  in  the 
goods,  ib. 

who  to  sue  where  goods  of  feme  sole  taken,  and  she  marries,  ib. 

if  goods  of  feme  covert  taken,  ib. 

executors  may  maintain  replevin,  ib. 

parties  having  a  joint  interest  may  join  in  replevin,  ib. 
Declaration,  ib. 

venue  is  local,  ib. 

locus  in  quo  must  be  stated  in  the  declaration,  ib. 

plea  of  non  cepit  modo  et  formsl,  when  proper,  1151 

in  inferior  courts  locus  in  quo  must  be  alleged  within  the  jurisdiction,  ih. 

when  close  ought  to  be  described  by  abuttals,  ib. 

how  goods  ought  to  be  described,  ib. 
pleas  in  abatement,  1152 

difference  between  replevin  and  other  actions  as  to  plea  in  abatement,  ih. 

coverture  must  be  pleaded  in  abatement,  ib. 

cepit  in  alio  loco,  i6.  _    _ 

general  issue,  what  is  put  in  issue  by,  ib. 

property  in  defendant,  ib. 

Statute  of  Limitations,  1153 
Avowry  and  cognisance,  ih. 

how  far  assisted  by  plea  were  defective,  ib. 

several  avowries  and  cognisances  affected  by  new  rules,  ih. 
avowry  for  damage  feasant,  1154 

what  it  must  allege,  ib. 

defendant  may  avow  that  loons  in  quo  was  his  soil  and  freehold,  ib. 

X  X  2 
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avowry  for  damage  feasant — continued. 

or  may  now  plead  generally  that  he  was  seised,  1 154 
tenants  in  common,  hoV  to  avow,  ib. 
pleas  in  bar  of  an  avowry  for  damage  feasant,  1155 
escape  through  defect  of  fences,  ib. 
cattle  must  not  be  trespassing  on  highway  or  iu  close  whence  they 

came,  ib. 
right  of  common,  ib. 
tender  of  amends,  1156 

if  made  before  distress,  makes  the  distress  unlawful,  ib. 
after  distress,  and  before  impounding,  makes  the  detainer  unlawful,  ib, 
avowry  for  rent  arrear,  1157 
at  common  law,  ib. 
by  statute,  ib. 

act  does  not  extend  to  rent-charges,  ib. 
against  owner  of  part  of  reversion,  ib. 
sum  claimed  not  material,  1168 

payment  of  rent  prima  facie  evidence  of  ownership,  1160 
when  avowry  is  for  parcel  of  rent,  necessary  averment,  158 
when  executor,  and  when  heir,  ought  to  distrain,  ib. 
how  joint-tenants,  &o.,  ought  to  avow,  ib. 
as  to  distraining  for  rent  for  ready-furnished  lodgings,  1159 
distress  for  rent-charge  under  5  &  6  Vict.  c.  54,  s.  18,  ib. 
pleas  in  bar  of  an  avowry  for  rent  arrear,  ib, 
eviction,  ib. 
non  dimisit,  ib. 
non  tenuit,  1160,  1 

where  issue  is  taken  on  non  tenuit,  ib. 
riens  in  arrear,  1161 

tender  of  arrears,  ib. 

formerly  after  distress  was  impounded,  tender  too  late,  1162 

tender  to  full  amount  must  he  proved,  ii. 
nil  habuit  not  allowable,  ib. 
set-off  not  allowed,  1163 

payment  into  court  in  answer  to  any  avowry  allowed,  ib. 
Judgment,  ib. 

for  plaintiff,  for  damages  only,  ib. 

form  of  entry  in  judgment  on  demurrer,  ib. 

in  judgment  on  verdict,  ib. 
for  defendant  by  statute,  1164 
what  is  writ  of  second  deliverance,  ib.,  n. 
cases  where  stat.  17  Car.  II.  c.  7,  applies,  ib. 
verdict  for  defendant  where  statute  applies,  ib. 
effect  of  jurors  giving  a  defective  verdict,  ib. 
writ  of  inquiry,  1165 

judgment  for  defendant  upon  demurrer,  1166 
judgment  at  common  law  when  still  proper,  ib. 
costs,  ib. 

REPLICATION: 

replying  de  injuria  sui  proprisl  absque  tali  caus^  to  son  assault  demesne,  51 
meaning  of  this  replication,  when  pleaded  to  a  plea  of  licence,  1260 
in  replying  to  the  plea  of  liberum  tenementum,  plaintiff  may  traverse  the 
command,  1257 

REPRESENTATION : 

to^s<  underwriter,  effect  of,  997,  n. 

distinction  between  representation  and  warranty,  998 

action  for  fraudulent  misrepresentation.     See  Deceit, 
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REPUTATION: 

admissible  evidence  in  oases  of  boundary,  667 
evidence  to  prove  marriage,  11,  675 

probate  of  a  will  not  admissible  to  prove  declarations  of  testator  as  to  repu- 
tation in  questions  of  pedigree,  727 

EEaUEST : 

where  it  must  be  made  before  action  brought,  134 

where  not  necessary,  133 

where  proof  of  is  required,  1337,  8 

EESCUE,  OE  Eescotjs  : 

of  distress,  608,  1226,  n.    See  Distress. 

tender  after  impounding  no  bar,  609 

usual  remedy  for  wrongfully  setting  person  arrested  at  liberty  is  an  action 

on  the  case,  1226  • 

what  must  be  proved,  ib.. 
mere  words  will  not  constitute  an  arrest,  ih. 
what  sufficient,  ih. 
acquiescence  of  defendant  will  complete,  though  the  warrant  be  not  shown, 

1227 
writ  may  not  be  executed  on  Sunday,  ib. 
arrests  which  may  be  made  on  a  Sunday,  ib. 

when  sheriff  may  or  may  not  excuse  himself  by  returning  the  rescue,  1228 
damage  sustained  by  the  rescue  must  be  proved,  ib. 
See  Imprisonment. 

EESIGNATION  BONDS : 
their  history,  S08 
now  valid  in  certain  cases,  510 
statute  9  Geo.  IV.  c.  94,  confined  to  private  patrons,  511 

RESPONDENTIA : 

nature  of  the  contract,  970 

difference  between  bottomry  and  respondentia,  and  a  loan,  ib. 

statutes  relating  to  money  lent  upon  respondentia,  ib, 

RESTRAINT : 

of  marriage,  illegal,  72,  420 

of  trade,  where  illegal,  69,  498—502 

RETAINER.    See  Lien.    Exectjioe. 

may  be  given  in  evidence  on  plene  administravit,  724 
of  the  right  of  retainer  by  an  executor,  ib. 
executor  de  son  tort  cannot  retain,  725 

RETURN : 

of  premium,  962 

requisites  of,  to  a  mandamus,  1037 

See  Mandamus. 

REVERSION.    See  Assignee.    Cotenant. 

REVOCATION : 

method  of  express  revocation  of  will,  817 
implied  revocation,  819 

EIENS  IN  ARREAR : 

plea  to  an  avowry  for  rent  arrear,  1161 

RIENS  PER  DESCENT :  .      ,   .    ,^, 

defence  in  action  for  covenant  against  heir,  444 
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RIGHT  OF  SHOOTINa : 
what  gives,  836,  7 

RISK: 

iaoeption  of,  delay  in,  where  it  discharges  policy,  949 

ROLLS  OF  COURT.    See  Couet  Rolls. 

ROOKS : 

feree  naturae,  833 

RUNNING  ACCOUNT : 

remedy  for  balance  of,  is  by  account,  3 
balance  declared,  action  of  assumpsit  lies  for,  ih. 


SAILING: 

time  of,  937 
with  convoy,  940 

SALE : 

of  office  illegal,  503 

doctrine  relating  to  the  sale  and  warranty  of  horses.    See  Waeeantt. 

in  whom  the  propesrty  is  upon  the  sale  of  goods,  1282 

where  sale  is  complete  by  delivery  of  goods  to  carrier,  359,  1280 

bill  of,  requisites  of,  to  transfer  ship,  1176 

by  auction.     See  AucTioif. 

of  goods,  17th  section  of  Statute  of  Frauds,  as  to,  790,  1 

of  land,  4th  section  of  Statute  of  Frauds,  as  to,  779 

SALVAGE : 

persons  preserving  goods  which  have  been  abandoned  at  sea  have  a  Uen  on 
them  for  compensation,  1313 

SATISFACTION.    See  Accokb. 

SATISFIED  TEEM : 

presumption  as  to,  634  n.,  5 

SCANDALUM  MAGNATUM : 

of  the  remedy  for  this  injury,  1197,  8 
how  to  declare,  1198 

words  actionable  in  the  case  of  a  peer,  which  would  not  be  in  the  case  of  a 
commoner,  ih. 

SCHOOL: 

keeping,  when  breach  of  covenant  as  to  trade,  404 

SCIENTER: 

must  be  averred  and  proved,  657 

SCIRE  FACIAS: 

not  necessary  to  make  husband  party  to  wife's  suit,  253 
when  administrator  de  bonis  non  may  sue  out,  696 

SCOTLAND : 

marriages  in,  674 

where  party  seeking  to  avail  himself  of  law  of  England,  cannot  claim  tha 
benefit  of  law  of  Scotland,  150 

SEA.    See  Beyond  Seas. 
perils  of,  894 
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SEAMEN: 

register  of,  H81 
of  their  wages, 

allotment  of,  1183 

discharge  and  payment  of,  ib. 

legal  right  to,  1184 

mode  of  recovering,  1190 

forfeiture  of,  1187 

agreement  relating  to,  must  be  in  writing,  1181 

must  specify  the  wages  and  voyage,  ib. 

seamen  not  obliged  to  produce  the  written  agreement  in  court,  1183 

of  the  penalties  imposed  upon  seamen  for  desertion,  &o.,  1187 

what  shall  be  deemed  desertion,  1189 

freight  the  mother  of  wages,  when,  1185 
of  the  remedies  for  the  recovery  of  seamen's  wages, 

in  the  Court  of  Admiralty,  1190  * 

at  common  law,  ib. 

before  justices,  1191 

SEA- WORTHINESS: 

implied  warranty  of,  952.     See  Insttkance. 
none  as  to  seamen's  service,  1186 

SECOND  DELIVERANCE: 
writ  of,  obsolete,  1164,  n. 

SEDUCTION: 

action  for,  1064 

SEISIN: 

unity  of,  of  land  and  way  overland,  1079,  1268 

SEIZURE: 

owner  of  ship,  seized  as  forfeited,  cannot  maintain  trespass,  1251 

SENTENCE: 

sentences  of  foreign  courts  of  admiralty  are  conclusive  evidence,  in  actions 

on  policies,  upon  all  subjects  within  their  jurisdiction,  944 
where  a  warranty  of  neutrality  shall  be  falsified  by  foreign  sentence,  ih. 
but  these  sentences  must  be  legal  sentences,  946 

SEPARATE  MAINTENANCE,  228, 420,  1 

SEPARATION: 

judicial,  supersedes  divorce  a  mensS,  et  thoro,  7,  8 

effect  of,  between  husband  and  wife,  in  case  of  adultery,  9,  10 

of  deeds  of  separation,  228,  420,  1 

covenant  by  husband  in  case  of,  420,  1 

SERMON: 

as  to  whether  comments  on,  privileged,  983,  n. 

SERVANT,     See  Mastee  and  Seeyant. 

carrier  not  protected  from  loss  or  injury  arising  from  felonious  act  of,  353 

SERVICE : 

of  writ  in  ejectment,  646,  7 
of  notice  to  g^uit,  637 

SET-OFF : 

at  common  law  and  hj  statute,  181 

cases  in  which  set-off  is  allowed,  182 

debt  due  from  wife  dum  sola,  cannot  be  set  off,  262 

in  oases  of  executors,  182,  3 
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SET-OFF— continued.  - 

cannot  be  of  debt  barred  by  Statute  of  Limitations,  183 

or  of  a  penalty,  ib. 

must  be  of  legal  (not  equitable)  interest,  184 

must  be  pleaded  specially,  185 

particulars  of,  E.  G.,  T.  T.  1  Will.  IV.,  ih. 

reducing  demand  under  40s.  does  not  affect  jurisdiction  of  superior  court, 

170 
replication  to,  185 

in  covenant  what  may  be  set  off,  478 

when  simple  contract  debt  may  be  set  off  against  a  specialty,  518,  19 
nnliquidated  demand  cannot  be  made  subject  of  a  set-off,  519 
debt  due  in  right  of  wife  cannot  be  set  oft'  to  debt  on  bond,  518,  n. 
to  penalty  on  bond,  519 
cannot  be,  in  replevin,  1163 

SHARES : 

not  within  4th  sect,  of  Statute  of  Frauds,  when,  784 
not  within  17th  sect.,  792 

SHERIFF : 

sheriff  obliged  to  take  bail,  519.     See  Bail. 

remedy  against,  for  escape,  stat.  1  &  2  Vict.  c.  110,  s.  31,  523,  1170 

where  action  lies  against,  for  false  imprisonment,  846 

duties  of,  in  replevin  now  taken  away,  1144 

cannot  be  made  a  trespasser  by  relation,  1251 

cannot  justify  breaking  open  outward  door  to  eieoute  process  in  civil  suit, 

1262 
trover  lies  by  sheriff  against  person  taking  away  goods  seized  in  execution, 

1286 

SHIP: 

presumption  of  loss  of,  895 

sale  of,  by  attested  bill  of  sale,  1176 

shipowners  not  liable  for  embezzlement  by  mariners,  1193 

nor  for  any  loss  exceeding  value  of  vessel  and  freight,  ib. 

nor  for  any  loss  by  fire,  ib, 

nor  for  jewels,  &c.,  unless  the  value  is  specified,  ib. 

action  against  shipowner  must  be  brought  in  name  of  consignor  of  goods, 

361 
master  of  ship  has  no  nen  on  ship  for  money  expended  in  repairs,  nor  on 

the  freight  for  his  wages,  1317 
repairs  of,  who  liable  for,  1193,  4,  5 

master  of  ship  has  no  general  authority,  by  law,  to  sell  ship  or  cargo,  1304 
sale  of  the  whole  of  a  ship  by  part  owner  is  not  equivalent  to  destruction, 

so  that  co-tenant  may  maintain  trover,  1307,  n. 
See  Ikstjbance,     REGiSTKr. 

SHIPPma: 

of  the  Merchant  Shipping  Act,  1854,  Pt.  II.,  1172 

privileges  acquired  by  registry,  1173 

what  ships  are  entitled  to  become  and  continue  registered,  ib. 

when  a  ship  shall  cease  to  enjoy  privileges  of  a  British  ship,  ib, 

if  ship  be  lost,  taken,  or  broken  up,  ib. 

in  case  of  transfer  to  unqualified  person,  ib. 

in  case  of  alteration,  ib.,  1179 
who  may  be  owners,  1173 

property  in  every  vessel  belonging  to  several  parties  is  considered  as 
divided  into  64  parts,  1174 

not  more  than  32  persons  can  be  legal  owners,  or  registered  as  such,  ib. 

except  in  cases  of  joint  ownership  or  ownership  by  transmission,  ib. 
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SEI'P'PmG:— continued. 

who  may  be  owners — continued. 

joint  owners  not  exceeding  five  may  be  registered,  1174 

no  trust  can  be  registered,  ib. 

if  property  in  a  ship  devolves  on  unqualified  person  it  may  be  sold  by 
order  of  the  court,  ib.,  1176 
at  what  place  ships  shall  be  registered,  1174 

to  what  port  ships  shall  be  deemed  to  belong,  ib. 

registry  may  be  transferred  to  another  port,  ib.,  1179 
of  the  certificate  of  registry,  1175 

what  it  must  contain,  ib. 

must  be  in  custody  of  master,  ib. 

who  has  no  lien  on  it,  ib.,  a. 

to  be  delivered  up  on  loss,  &c.  of  ship,  &o.,  ib. 

as  to  consequences  of  detention,  ii.^note  d. 
what  is  required  on  part  of  owners  to  oBtain  registry,  ib. 

declaration  to  be  made,  ib. 

requisites  of  declaration,  ib.,  1176 
of  the  transfers  and  transmissions,  1176 

must  be  by  bill  of  sale  duly  attested,  ib. 

transfer  must  be  registered,  ib. 

so  of  transmission  by  death,  bankruptcies,  &e.,  and  marriage,  ib. 

the  court  may  order  a  share  devolving  on  an  unqualified  person  to  be 
sold,  ib. 

the  court  may  prohibit  any  dealing  with  the  ship,  ib. 
of  mortgages,  1177 

must  be  in  prescribed  form,  ib. 

and  be  registered,  ib. 

discharge  of  mortgage  must  be  registered,  ib. 

mortgages  entitled  to  priority  according  to  the  date  of  registry,  ib. 

mortgagor  does  not  cease  to  be  owner,  ib. 

mortgagee  may  sell,  when,  ib. 

mortgagee  entitled  to  accruing  freight,  when,  ib. 

effect  of  ba;nkruptcy  of  qjortgagor,  1178 

transfer  of  mortgage  to  be  registered,  ib, 
of  certificates  of  mortgage  and  sale,  ib. 

avoidable  when  required  to  sell  or  mortgage  abroad,  ib. 

requisites  of,  ib. 

may  be  revoked,  when,  1179 
of  registry  anew  and  transfer  of  registry,  ib. 

when  ship  altered  so  as  not  to  correspond  with  her  registry,  ib, 

on  change  of  ownership,  ib. 

consequences  of  failure,  ib, 

registry  may  be  transferred,  when,  ib. 
what  shall  be  sufficient  evidence  of  declarations,  certificates,  and  books  of 
registry,  1180 

certified  copy  sufficient,  ib. 
of  masters  and  seamen;  their  wages,  desertion,  &c.,  the  Merchant  Shipping 
Act,  Part  III.,  1181 

shipping  offices,  &o.,  ib. 

examination  for  masters  and  mates,  ib. 

engagement  of  seamen  and  ship's  articles,  ib. 

nature  and  contents  of  the  articles,  ib.,  1182 

omission  to  have  articles  does  not  render  ship  unseaworthy,  1182 

rules  as  to  foreign-going  ships,  ib. 
home-trade  ships,  ib. 

when  signed  abroad  the  consul  must  endorse  the  articles,  to. 

erasures,  &o.,  inoperative,  ib. 

copy  of  articles  to  be  posted  up  on  board,  1183 
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SHIPPING:— continued. 

of  masters  and  seamen,' &e. — continued. 

seamen  may  give  parol  evidence  of  articles  without  notice  to  pro- 
duce, 1183 

seamen  discharged  within  a  month  entitled  to  compensation,  ib. 
allotment  of  wages,  ib. 

nature  and  effect  of  allotment  notes,  ib, 

how  enforced,  ib. 
discharge  and  payment  of  wages,  ib. 

seamen  to  be  discharged  and  receive  their  wages  in  presence  of  ship- 
ping masters,  ib. 

deductions  to  be  entered  by  master  and  account  delivered,  ib. 

disputed  questions  may  be  referred  to  shipping  master,  ib.,  1184 

on  payment  a  mutual  release  to  be  signed,  1184 

the  shipping  master's  account  evidence  of  the  payments,  ib. 

master  to  give  and  sign  character  of  seaman,  ib. 

as  to  forgery  of,  ib.,  n. 
legal  right  to  wages,  ib. 

when  to  commence,  ib. 

rule  that  freight  the  mother  of  wages  abrogated,  1185 

right  to  wages  in  case  of  inability,  embargo,  volunteering  into  the 
navy,  imprisonment,  &o.,  &o.,  ib. 

wages  pro  vatk,  ib.,  1186 

no  warranty  to  seamen  of  seaworthiness  implied,  1186 

wages,  when  payable,  ib. 

seamen  may  be  dismissed  for  mutiny,  ib. 

an  agreement  for  extra  wages,  when  good,  1187 
forfeitures  and  desertion,  ib. 

offences  for  which  forfeitures  may  be  enforced,  ib,,  1188 

to  be  entered  in  official  log,  ift. 

desertion  abroad  to  be  certified  by  consul,  ib. 

forfeitures  in  engagements  by  the  men,  i6. 

application  of  forfeitures,  1189 

volunteering  into  the  navy  not  deseition,  ib. 

nor  leaving  on  account  of  ill-treatment,  ib. 
o£B.cial  logs',  ib. 

entry  of  offences,  &c.,  therein,  1190 
mode  of  recovering  wages,  ib-. 

seamen  may  sue  in  Admiralty  Court,  when,  ib. 

when  in  superior  courts,  ib. 

Statute  of  Limitations,  ib. 

seamen's  wages  preferred  to  other  claims  on  ship,  ib. 

master  or  owners  may  be  sued,  ib. 

wages  under  50^.  to  be  recovered  summarily,  1191 

master  may  recover  wages,  ib. 

wages  cannot  be  attached,  ib, 
pilotage,  1192 

pilotage  authorities  of  Board  of  Trade,  ib, 

rights  of  pilots,  ib, 

ship-owner  not  liable  for  default  of  pilot,  ib. 
_  what  ships  are  exempted  from  compulsory  pilotage,  ib.,  1193 
limitation  of   liability  of  ship-owners,  and  liability  for  repairs,  &e», 

owners  not  liable  for  fire,  ib. 

nor  for  loss  of  bullion,  jewellery,  &c.,  unless  declared,  ib. 
not  liable  beyond  value  of  ship  and  freight  for  certain  losses,  ib. 
value  of  ship  and  freight  how  estimated,  ib.,  n. 
in  case  of  loss  of  life  or  personal  injury  Board  of  Trade  may  institute 
proceedings,  1194 
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SHIPPING— conimwed. 

limitation  of  liability  of  ship-owners,  &o.— continued. 

no  action  lies  pending  the  decision  of  the  Board  of  Trade,  ib, 
who  liable  for  repairs,  ib. 

the  person  on  whose  credit  the  repairs  are  done  is  liable,  not  neces- 
sarily the  registered  owner,  ib.,  1195 
register  ^rsma/acie  evidence  of  ownership,  1194 
when  the  master  may  pledge  owner's  credit,  1195 
legal  procedure,  1196 
signals,  &c.,  ib. 
of  the  liability  of  ship-owners  for  repairs,  1194 

SIMONY : 

statutes  relating  to,  506,  7 

resignation  bonds,  when  simoniacal,  508 
how  far  special  bonds  of  resignation  arf^legaUsed,  509 

SLANDER: 

soandalum  magnatum  defined,  1197 

statutes  upon  which  the  action  is  founded,  ib.,  1198 

of  the  form  of  the  declaration,  1198 

writ  of  error  cannot  be  brought  on  it  in  the  Exchequer  Chamber,  ib. 

of  the  action  for  slander,  ib. 

what  words  are  actionable,  1199 

the  words  must  contain  an  express  imputation  of  some  crime,  &c.,  1200,  1 

of  the  construction  to  be  placed  on  the  words  used,  1201 

mere  imputation  of  an  evil  inclination  only,  not  enough,  1199,  n. 

the  understanding  of  the  hearers  as  to  the  meaning  of  the  words  imputed, 

when  the  rule  to  go  by,  1202,  3 
malice  in  law  and  malice  in  fact,  1 199 
of  the  action  for  slander  of  title,  1204 

words  which  slander  a  man  in  his  office,  trade,  &c.,  actionable,  1203 
actions  on  the  case  for  words  must  be  brought  within  two  years,  1205 
words  not  actionable  in  themselves  may  become  so  by  reason  of  special 

damage,  1205 
what  8TuB.cient  special  damage,  ib. 
the  special  damage  must  be  the  legal  and  natural  consequence  of  the  words 

spoken,  1206 
there  cannot  be  a  joint  action  for  words  spoken  of  two,  1206 
but  partners  in  trade  may  bring  a  joint  action,  ib. 
slander,  republished  by  another,  actionable,  1207 
words  spoken  by  a  judge  in  his  judicial  capacity  not  actionable,  ib. 
falsehood  and  malice  are  of  the  essence  of  this  action,  ib. 
pleadings :  of  the  declaration,  1208 

the  words  spoken  should  be  set  forth  precisely,  ib, 

what  are  necessary  averments  in,  ib. 

when  the  words  are  spoken  in  a  foreign  language,  ib. 

when  the  words  relate  to  plaintiff's  office,  profession,  or  trade,  ib. 

of  the  innuendo,  its  office,  1209,  10,  n. 

money  cannot  be  paid  into  court,  1212 

effect  of  the  plea  of  "not  guilty,"  in  actions  on  the  case  for,  ib. 

the  truth  of  the  facts  must  be  pleaded  in  justification,  ib. 

but  a  justification  which  the  defendant  fails  to  prove  may  enhance 
damages,  1213 

when  the  use  of  words  actionable  may  be  justified,  ib. 

when  by  master  giving  a  character  to  a  servant,  ib. 

a  servant  cannot  sue  his  master  for  refusing  to  give  him  a  character, 
ib. 

plea  negativing  special  damage  when  bad,  1214 

defendant  may  plead  Statute  of  Limitations,  ib. 


1440  INDEX. 

SLANDER — continued. 
evidence, 

defendant  may  give  in  evidence  an  apology  made  or  oflfered,  1214 

the  material  words  must  be  proved  as  laid  in  the  declaration,  ib. 

powers  of  amendment,  ih. 

if  the  charge  false,  malice  is  implied,  unless  a  privileged  communi- 
cation, 1215 

in  an  action  for  words  imputing  felony,  plaintiff  cannot  give  evidence 
of  general  good  character,  ib. 

defendant  may  prove  the  truth  of  words  given  in  evidence  to  prove 
malice,  if  they  are  not  on  the  record,  ib. 

when  special  damage  must  be  proved  as  alleged,  ib. 

new  trial  on  account  of  excessive  damages  not  granted,  1216 

when  the  court  wiU  award  a  venire  de  novo,  ib. 

the  insertion  in  the  same  count  of  matter  not  actionable,  in  addition 
to  actionable  matter,  not  a  ground  for  arrest  of  judgment,  ib. 

stat.  21  Jac.  I.  o.  16,  s.  6,  as  to  costs,  ib, 

this  statute  does  not  extend  to  actions  founded  on  special  damage 
only,  ib. 

stat.  68  Geo.  III.  c.  30,  s.  2,  as  to  costs  in  inferior  courts,  1217 

SLANDER  OF  TITLE,  1204 

SMUGGLING : 

foreigner's  contract  not  affected  by  British  laws  against,  73,  280 

.SOCIETY: 

one  member  of  amicable  society  cannot  maintain  trover  against  another  for 
taking  away  a  chattel  belonging  to  the  society,  1306 

SOLD: 

bought  and,  notes,  804,  5,  10 

SOLVIT  AD  DIEM,  AND  SOLVIT  POST  DIEM.    See  Patmeni. 

SON  ASSAULT  DEMESNE : 

plea  of,  in  action  of  assault  and  battery,  2 

SPECIAL  DAMAGE : 
in  nuisance,  1085 

slander,  1204,  5,  6 

SPECIAL  JURY: 

certificate  for  costs  of,  397 

SPECIALTY : 

where  assumpsit  will  lie  on,  400,  1 

SPECIFIC  CHATTEL : 

sale  of,  passes  property  without  delivery,  1282 

SPECIFIC  PERFORMANCE: 

of  contracts  within  Statute  of  Frauds,  when  decreed,  762,  778,  783 

SPIRITUAL  PERSON : 
as  to  trading  by,  266 
member  of  joint-stock  company,  266,  7 

SPIRITUOUS  LIQUORS : 

restraint  of  actions  of  debt  due  for,  75,  6 

SPLINT : 

where  unsoundness,  570 
SPRING: 

underground,  right  to  enjoyment  of,  1077 
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STAGE-COACH.     See  Casriee. 

STAKE-HOLDER : 

mere,  not  liable  for  interest,  217 
STAMP : 

stamp  duties  on  bills  and  notes,  270,  2 

notice  of  dishonour  of  bill  drawn  on  improper  stamp,  not  necessary,  271 

exemption  from  stamp  duties,  ib. 

probate  stamp  is  not  prim^  facie  eyidence  of  amount  of  assets,  727 

not  necessary  on  illegal  agreement,  71 

where  unstamped  instrument  may  be  looked  at  by  court,  272 

stamp  must  be  of  proper  denominatijn,  270 

effect  of  alteration  of  a  bill,  as  to  the  stamp,  272,  3 

where  new  stamp  is  required,  273 

on  policy  of  insurance,  886  * 

STANDING  CORN : 

where  it  goes  to  devisee  of  land,  1293 

STATUTE  MERCHANT  OR  STAPLE  : 
in  what  order  to  be  paid  by  executor,  704 

STATUTES.     See  Table  op  Statutes  in  Vol.  I.,  after  Names  of  Oases. 

STATUTORY  PROTECTION : 
when  party  is  entitled  to,  850 

STOCK: 

whether  bond  for  securing  money  paid  for  stock-jobbing  differences  be 
good,  102 

STOCK-JOBBING  ACT: 

foreign  funds,  not  within,  397 

STOLEN  GOODS: 

when  recoverable  in  trover,  1277 

owner  of,  in  order  to  recover  from  third  person,  must  convict  thief,  1278 

if  goods  sold  in  market  overt  before  conviction,  ib. 

when  goods  fraudulently  obtained,  ib, 

fraudulent  sale  good  till  avoided  by  first  seller,  1279 

but  there  must  be  absolute  contract,  ib, 

exception  in  case  of  horses,  1278,  n. 

STOPPAGE  IN  TRANSITU: 

nature  of  the  right  of  stopping  in  transitu,  1218 
this  right  is  paramount  to  any  lien,  ib, 
undecided  whether  its  effect  is  to  rescind  the  contract,  1219 
who  shall  be  considered  capable  of  exercising  this  right,  1220 
if  party  stand  in  relation  of  vendor,  ih. 
a  mere  surety  for  price  of  goods  not  entitled  to  stop,  1221 
stoppage  by  a  stranger  cannot  be  ratified,  1222 
under  what  circumstances  the  transitus  shall  be  considered  as  continuing,  ib. 
examples  where  transitus  continues,  1222 — 8 
where  right  of  stopping  in  transitu  vests  in  consignor,  it  cannot  be 

divested  by  a  creditor  of  consignee  during  transit,  1228 
nor  by  a  common  carrier  claiming  a  lien,  ib, 
if  carrier  delivers  goods  after  notice  to  stop  in  transitu,  vendor  may 

bring  trover  against  vendee,  ib, 
but  a  demand  by  the  consignee  at  the  end  of  the  transitus  will  defeat 

the  right,  e6. 
secus  during  the  voyage,  ib, 
what  a  sufficient  notice  to  stop,  ib. 
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STOPPAGE  IN  TUANSITT!— continued. 

under  what  circumstances  the  transitus  shall  he  considered  as  continuing 
— continued. 
a  resale  of  goods  hy  vendee  does  not  destroy  vendor's  right,  1228 
declarations  of  the  consignee  on  receipt  of  goods,  when  admissihle,  1230 
a  stoppage  of  part  of  goods  sold  under  an  entire  contract  is  available  to 

secure  payment  of  the  whole,  1231 
hut  the  part  delivered  cannot  be  retaken,  ih. 
when  the  transitus  may  be  considered  as  determined,  ib. 

transitus  at  an  end  when  goods  have  reached  place  named  by  buyer  to 

seller  as  their  destination,  1224,  5 
actual  or  constructive  possession  of  consignee  necessary  to  determine 

the  transitus,  {5. 
effect  of  stoppage  of  part  of  the  goods,  1231 
examples  in  which  the  transitus  has  been  considered  as  determined, 

1231—6 
delivery  of  part  a  delivery  of  the  whole,  when,  1231,  2 
delivery  on  board  the  vendee's  ship  a  delivery  to  him,  1234 
unless  the  vendor  protects  himself  by  the  bills  of  lading,  ih. 
effect  of  the  vendee  exercising  acts  of  ownership,  1235,  6 
case  where  vendee  uses  warehouse  of  a  third  person  as  his  own,  ib. 
effect  of  delivery  orders,  1237,  8 
how  far  negotiation  of  the  bill  of  lading  defeats  rights  of  stopping  in 
transitu,  1238 
it  must  be  bon&Jide  for  a  valuable  consideration,  1239 
in  such  case  indorsement  passes  the  property,  ib. 
under  what  circumstances  vendor  has  an  equitable  right  to  stop  in 
transitu,  subject  to  rights  of  indorsee,  ib.,  1240 
right  of  consignor  to  stop  in  transitu,  how  affected  by  Uen  of  carrier,  ^l  241 

STEANDHiTG: 

loss  by,  what  constitutes,  884 

STREET : 

dedication  of  way  in,  1264,  5 

SUNDAY: 

bill  of  exchange  due  on,  300 

date  of  bill  on,  274 

sale  of  horse  on,  571 

what  arrests  on  Sunday  are  actionable,  850,  1169 

execution  of  writ  on,  1169 

SUPRA  PROTEST: 
acceptance,  285 

SUPPRESSION : 

of  the  truth  in  insurance,  932 

SURETY : 

paying  money  for  principal,  though  not  at  his  request,  may  recover  from 

him  for  money  paid  to  his  use,  91,  2 
contribution  between  sureties,  92 
in  replevin,  1145,  6 

law  as  to  discharge  of  surety  generally,  314,  15 
principal  cannot  be  released  without  its  operatinar  for  the  benefit  of  the 

surety,  336 
cannot  plead  duress  of  principal  to  bond,  498 

SURGEON: 

proof  of  qualification,  147 
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STTRRENDER : 

defendant  discharged  out  of  custody  on  giving  bail-bond,  cannot  surrender 

himself  without  assent  of  sheriff,  526 
presumption  of  surrender  of  satisfied  terms,  617,  and  n. 
by  Statute  of  Frauds,  leases,  &o.,  cannot  be  surrendered  without  deed  or 

note  in  writing,  679,  763  ;  stat.  8  &  9  Vict.  c.  106,  ib. 
by  operation  of  law,  763 

agreement  to  surrender  must  be  in  writing,  782 
a  surrender  cannot  be  made  to  operate  in  future,  764 

SWEAR  IN: 

mandamus  to,  where  colourable  title  in  two  sets  of  parties,  1018 


TAXATION: 

reference  of  attorneys'  bills  to,  under  stat.  6  &  7  Vict.  o.  73,  203 

not  after  verdict,  ih. 

when  attorney  not  entitled  to  costs  of  taxation,  204,  n. 

application  for  taxing,  &c.,  how  to  be  made,  203 

certificate  of  taxation  final,  when,  205 

judgment  may  be  entered  on,  ib. 

TENANCY : 

at  will,  not  favoured,  630 

from  year  to  year,  ib. 

created  by  payment  of  rent  under  void  demise,  761 

TENANT: 

is  not  permitted  to  object  to  title  of  landlord,  620,  1340 
qualifications  of  this  rule, 

where  attornment  by  mistake,  621 

where  lease  has  expired,  ib. 
when  liable  in  use  and  occupation,  1339 
duty  of,  on  expiration  of  term,  1335 
wilfully  holding  over,  penalty  for,  546 — 49 
proceedings  for  under  C.  L.  P.  Act,  646 
what  are  fixtures  as  between  landlord  and  tenant,  1293 
See  Lautdiobd.    Notice  to  Quit. 

TENANT  IN  COMMON: 

of  account  by,  against  his  companion,  2,  3 

ejectment  by,  626 

one  tenant  cannot  bring  action  of  trespass  q.  c.  f.  against  his  companion 

unless  on  actual  ouster  or  destruction  of  subject-matter,  1250 
trespass  by,  against  his  companion,  for  mesne  profits,  684 
for  trespass,  though  he  has  not  exclusive  possession,  1244 
must  join  in  trespass  q.  c.  f.,  1248 
cannot  bring  trover  against  his  companion,  1306 
how  to  avow,  1154,  8 

TENDER: 

of  money  or  bank  notes,  186 — 9 

plea  of,  in  assumpsit,  186 

what  good,  ib. 

evidence  of,  187,  8 

on  joint  demand,  188 

to  agent,  ib. 

at  what  time  must  be  made,  189 

of  form  in  which  to  be  pleaded,  190 
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I'EJS'D'EB,— continued. 
replication  to,  191 

where  contract  divisible,  ib. 
reducing  sum  recovered  under  40s.  does  not  affect  jurisdiction  of  the 

superior  court,  ib. 
of  amends  by  magistrates,  854 
in  case  of  irregular  distress,  6iO 
for  damage  done,  1156 
of  arrears  of  rent,  1161 

effect  of,  before  and  after  impounding,  1 156,  61 
in  pleading  tender,  fall  amount  must  be  proved,  1162 
in  trespass,  1271 

TERM: 

outstanding,  where  it  bars  an  ejectment,  617,  18 
satisfied,  presumption  of  surrender  of,  618,  and  n. 
effect  upon  by  stat.  8  &  9  Vict.  c.  112,  618,  19 

TERMINI : 

how  pleaded  in  right  of  way,  1271 

not  necessary  in  case  of  public  way,  1270 

THEATRES : 

unlicensed,  74 

TIMBER.     See  Teees. 

sale  of  growing,  when  an  interest  in  land,  780 

when  within  17th  sect,  of  Statute  of  Frauds,  ib.,  792 
standing,  to  whom  it  belongs,  1277 
when  severed  by  act  of  God,  or  by  trespasser,  ib. 

TIME: 

computation  of,  as  to  notice  to  quit,  630 

TIME  BARGAIN: 

where  not  illegal,  74 

TIPPLING  ACT: 

agreements  void  under,  75,  6 

TITLE: 

covenants  for,  423 

vendor  'of  lease  bound  to  produce  landlord's,  220 

Blander  of,  1204,  1215 

where  time  fixed  for  making  out,  219,  20 

TITLE-DEEDS: 

property  in,  in  whom  vested,  1303 

TOLLS : 

assumpsit  for,  85 

thorough,  traverse,  85,  n. 

lease  of,  need  not  be  by  deed,  759 

TRADE: 

covenant  not  to  carry  on  particular,  404 

infant  cannot  trade,  156 

of  bonds  in  restraint  of,  498 

See  Bankrupt.    Acts  of  BANKEtrpTCT. 

TRAN8ITUS.    See  Stoppage  iit  Teansitu. 

TRAVELLING  EXPENSES : 

offer  to  pay,  held  evidence  of  bribery,  565 
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TREASURY  : 

mandamus  to,  when  it  lies,  102Y 

TREES : 

trespass  for  cutting  down,  1244 
property  in,  ib.,  1277 
See  TiMBEE. 

TRESPASS:  ■ 

for  injury  to  several  fishery,  751 

to  free  fishery,  754 
does  not  lie  for  injury  to  common  of  fishery,  755 
in  pursuit  of  game,  &o.,  939 
in  her  majesty's  forests,  &c.,  ib.  .• 

of  trespass  for  mesne  profits,  684 

in  what  cases  an  action  of  trespass  quare  clansum  fregit  may  be  main- 
tained, 1242 

for  unwarrantable  entry,  ib. 

though  plaintiff  has  only  interest  in  the  profits  of  the  soU,  ib.,  1243 

grantee  of  the  king  de  herbagio  forestse,  ib. 

where  plaintiff  is  entitled  to  vesture  of  land,  ib. 

other  cases  in  which  this  action  may  be  maintained,  ib. 

plaintiff  must  have  exclusive  possession,  ib. 

but  tenant  in  common  may  maintain  trespass  upon  ouster  from,  or 

■    destruction  of  the  subject-matter,  1244 

where  trees  are  excepted  in  a  lease,  trespass  for  cutting  them,  1244 

where  adjacent  fields  separated  by  hedge  and  ditoh,  to  whom  hedge 
belongs,  ib. 

where  there  are  two  ditches,  ib. 

effect  of  common  user  of  a  wall,  ib. 

rule  with  regard  to  ditching,  ib. 

waste  land  near  a  highway,  ib.,  1245 

the  action  of  trespass  quare  clausnm  fregit  is  a  local  action,  1245 

actual  possession  necessary  to  maintain  trespass,  ib. 

question  of  title  is  immaterial,  1245 

what  possession  is  sufficient  to  maintain  trespass  against  a  wrongdoer, 
ib.,  1246 

constonctive  possession  suificient  to  maintain  trespass  for  goods,  1247 

what  amounts  to  constructive  possession,  ib. 

in  executor,  ib, 

in  mortgagee  of  goods,  ib.  &  n. 

how  far  agreement  or  benefit  by  trespass  makes  such  person  joint  tres- 
passer, ib.,  1248 

trespass  may  be  maintained  for  placing  stall  in  the  market  without 
licence,  ib. 

lord  against  commoner  for  entering  common  for  other  purpose  than 
merely  using,  ib. 

tenants  in  common  must  join  in  trespass  quare  clausnm  fregit,  ib. 

this  action  lies  for  gleaning,  ib. 

against  peace-officer  for  seizing  goods  not  specified  in  warrant,  1249 

party  erecting  tombstone  may  have  action  against  removers  or  de- 
facers,  ib. 

lies  for  careless  driving,  ib. 

a  person  who  brings  anything  on  his  land  likely  to  do  mischief  is 
liable  if  it  escapes,  ib. 

what  is  considered  an  unavoidable  accident,  ib. 

when  against  corporation,  for  act  of  their  agent,  1250 

action  must  be  commenced  within  six  years,  ib. 

vol,.  II.  ■Jf  T 
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where  trespass  cannot  be  maintained j  1250 
where  entry  warranted  by  law,  ib. 
action  now  lies  for  entering  another's  land  for  the  diversion  of  the 

chase,  ib. 
not  by  tenant  in  common  against  his  fellow  generally,  ib, 
nor  by  bargainee  for  years  before  entry,  1303 
when  trees  are  excepted  in  a  lease,  lessor  has  power  to  enter  to  sell 

them,  ib.,  1251 
lessor  cannot  maintain  trespass  against  his  tenant  for  taking  timber 

cut  by  lessor  illegally,  1251 
nor  landlord  against  sheriff  for  seizing  his  goods  together  with  the 

tenant's  against  whom  execution  issued,  ib. 
nor  assignees  against  sheriff  for  taking  bankrupt's  goods  after  bank- 
ruptcy but  before  commission,  ib. 
in  case  of  ship  forfeited  or  seized  as  a  prize,  ib.,  1252 
for  taking  excessive  distress,  1252 
nor  in  certain  cases  for  taking  irregular  distress,  ib, 
nor  against  officer  for  taking  by  virtue  of  a  replevin,  ib, 
nor  against  judge  of  court  of  record  for  any  act  done  in  exercise  of  his 

functions,  ib. 
nor  against  overseer  for  distraining  on  a  void  rate  where  no  appeal,  ih. 
as  to  right  of  assignees  of  bankrupt,  1304,  5 
See  Venue,  Accoed  and  Satisfaction,  Estoppel,  Licence,  Peocess, 

Wat. 
pleadings, 

declaration,  1253 

venue  in  quare  clausum  fregit  is  local,  ib. 

for  taking  goods  is  transitory,  ib, 

form  of'in  Common  Law  Procedure  Act,  ib, 

good  for  single  trespass,  ib. 

old  form  best  where  there  are  several  acts,  ib, 

in  trespass  quare  clausum  fregit,  locus  in  quo  must  be  stated  with 

certainty,  ii.,  1254 
in  trespass  for  taking  goods  they  may  be  described  generally,  1254 
and  also  that  they  were  plaintiff's,  lo. 
how  animals  ferse  naturse  must  be  described,  ih. 
how  fixtures  must  be  described,  ib. 
plea  of  "not  guilty,"  1255 
by  statute,  meaning  of,  ib. 
not  possessed,  1256 
in  case  of  goods,  ib. 
libernm  tenementum,  ib. 

what  defendant  admits  by  this  plea,  ib. 
what  defendant  undertakes  to  prove  by  this  plea,  ib. 
what  proof  supports  plea,  ib.,  1257 
,  when  he  pleads  liberum  tenementum  in  another,  and  that  he  entered 

by  his_ command,  the  command  is  traversable,  1257 
when  it  is  incumbent  on  defendant  to  plead  freehold  in  another,  ib. 
where  declaration  states  single  act  of  trespass,  there  can  be  no  new 

assignment,  ib, 
accord  and  satisfaction,  ib, 

accord  without  satisfaction  cannot  be  pleaded,  ib, 
estoppel,  ib. 

when  verdict  in  an  action  may  be  pleaded  by  way  of  estoppel  in 

another,  ib, 
judgment  must  be  pleaded,  ib, 

facts  stated  in  recital  of  specialty  is  conclusive  between  parties,  ib. 
but  they  are  only  conclusive  between  privies,  1258 
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leave  and  licence,  1258 

where  party  licensed  to  do  an  act,  all  things  necessary  to  do  the  act 

are  licensed,  ib. 
•where  several  trespasses  defendant  must  prove  licence  for  each,  1260 
licence  to  enter  and  occupy  land  ought  to  be  pleaded  as  a  lease,  ib. 
licence  in  law  is  also  a  good  plea,  ib. 
entry  into  an  inn  at  reasonable  time  licensed  in  law,  1261 
where  party  abuses  licence  given  by  law  he  becomes  a  trespasser  ab 

initio,  ib. 
but  not  where  licence  given  by  the  party,  ib. 
nonfeasance  does  not  make  party  trespasser  ab  initio,  ib. 
working  a  distress  is  a  trespass,  ib. 

as  to  entry  upon  stranger's  land  to  take  party's  own  goods,  ib. 
process,  1262  * 

breaking  outer  door  a  trespass,  ib. 
but  sheriff  may  break  outer  door  to  rescue  bailiffs  who  have  been 

resisted,  or  recover  goods  which  he  has  seized,  but  is  impeded  in 

carrying  away,  ib. 
but  not  inner  door,  ib. 

in  criminal  process,  demand  must  be  made  before  outer  door  broken,  ib. 
the  inner  doors  of  a  stranger  cannot  be  broken,  ib. 
justification  under  warrant  from  commissioners  of  excise  to  search  for 

smuggled  goods,  ib. 
length  of  time  which  trespasser  may  take  immaterial,  ib. 
right  of  common,  1263 

of  pasture  of  estovers  or  of  turbary,  a  good  plea,  ib. 
what  plea  is  allowed  with  this  plea,  ib. 
right  of  way,  ib. 

different  kinds  of  ways,  ib. 
definition  of  a  highway,  ib.,  1264 
there  is  no  common  right  of  bathing  in  the  sea,  1264 
what  amounts  to  a  dedication  to  the  public,  ib.,  1265 
must  be  a  clear  intention  to  dedicate,  1265 
consent  of  the  owner  in  fee  necessary,  ib. 
there  cannot  be  a  partial  dedication  to  public,  ib.,  1266 
private  way,  definition  of,  ib. 

1.  by  grant,  ib.,  1267 

right  to  repair  way  is  incident  to  grant,  ib, 

difference  between  user  of  highway  and  private  way,  ib,  1268 

2.  by  prescription, 

definition  of  a  que  estate,  1268 
right  of  way  is  an  easement  and  not  an  interest,  ib. 
and  therefore  should  not  be  described  as  appendant  or  appur- 
tenant, ib. 
unity  of  possession  of  land  extinguishes  it,  when,  ib. 
effect  of  unity  of  seisin,  1319,  20 

3.  by  custom, 

to  church  or  to  market  by  inhabitant  of  a  village,  good,  ib.,  1269 
right  of  a  tithe-owner,  ib. 

4.  by  express  reservation,  ib. 

5.  for  necessity, 

if  close  be  granted  to  stranger,  and  is  surrounded  by  grantor's 
land,  grantee  shall  have  a  way,  ib. 
when  way  exists  by  operation  of  law,  «6. 
such  a  way  is  limited  by  the  necessity  which  creates,  ceases  when 

necessity  ceases,  ib. 
where  there  has  been  an  extinguishment  by  unity  of  possession  and 
subsequent  severance,  1270 

T  T  2 
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pleading  right  of  way, 

necessary  to  show  the  nature  and  precise  locality  of  the  way,  1270 
in  private  way  terminus  a  quo  and  terminus  ad  quern  should  be  set 

forth,  ib. 
what  plaintiff  may  reply,  ib.,  1271 
tender  of  amends,  1271 

tender  of  amends  before  action  for  taking  goods,  &o.,  is  not  good, 

ib. 
in  actions  q.  c.  f.  defendant  may  in  certain  oases  plead  tender,  ib. 
Evidence,  1272 

trespass  may  be  proTcd  at  any  time  before  action,  brought  except  in 

continuando,  ib. 
where  trespasses  are  stated  at  different  times,  ib. 
declarations  by  one  in  same  interest  as  plaintiff  admissible,  ib. 
as  to  proving  where  trespasses  were  committed,  ib. 
meaning  of  the  words  "  close  in  which,  &c.,"  ib.,  1273 
as  to  proving  right  of  way  by  user,  ib. 
Damages,  1273 

in  trespass  de  bonis  asportatis,  jury  may  give  damages  by  way  of  in- 
terest by  Stat.  3  &  4  Will.  I V.  c.  42,  s.  29,  ib. 
measure  of  damages  in  action  q.  c.  f.,  ib. 
when  verdict  is  distributable,  ib. 
in  case  of  breaking  and  entering  a  mine,  1274 
Costs,  1275 

where  verdict  for  one  defendant  he  is  entitled  to  third  part  of  costs  of 
joint  defence,  ib. 


TROVER : 

what  necessary  to  maintain  the  action,  1276 

definition  of  absolute  and  special  property,  1277 
absolute  property, 

what  is  sufficient,  ib, 

property  in  stolen  goods,  ib.,  1278.    See  Stoien  Goods. 

effect  of  sale  effected  by  fraud,  ib.,  1279 

award  does  not  confer  property  so  as  to  support  trover,  1280 

when  property  vests  in  consignee,  ib. 

bill  of  lading,  indorsement  of,  confers  sufficient,  1281,  2 

when  a  sale  of  goods  passes  the  property,  1282,^,  4 

effect  of  part  delivery,  1285 
special  property, 

definition  of,  1286 

sufficient  against  all  but  the  absolute  owner,  ib. 

who  enabled  to  bring  trover  by  it,  ib.,  1287 

temporary  property  when  sufficient,  ib. 
right  of  possession,  1288 

landlord,  of  chattels  let  has  not  sufficient,  to  bring  trover,  1289 

aliteras  to  fixtures  severed  and  sold  by  tenant,  ib. 

of  bailor  against  bailee  or  bon&fide  purchaser,  1290 

when  acquired  by  vendee,  ib. 

sufficient  without  actual  possession,  1291 
subject  of  the  action, 

personal  goods  only,  ib. 

not  things  fixed  to  the  freehold,  ib. 

when  timber  severed  is  a  subject  of  the  action,  1277 

what  are  fixtures,  1291—8.     See  Fixtttees. 

may  be  for  aa  undivided  part  of  a  chattel,  1298 
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the  conversion, 

wrongful  conversion  the  gist  of  the  action,  1298 

See  CoNVEESioN. 
By  whoni  and  against  whom  trover  maintainable, 

not  by  one  joint- tenant,  &o.,  against  another,  1306 

exception  where  thing  held  in  common  destroyed,  1307 

but  destruction  must  be  proved,  ib. 

and  where  possession  of  one  is  not  possession  of  both,  ib. 

effect  of  nonjoinder  of  a  joint-tenant,  1308 

against  a  corporation,  ib. 
Pleadings, 

the  declaration,  form  of,  ib. 

venue  transitory,  ib. 

description  of  the  goods,  1309       * 

statement  of  possession,  ib. 

in  actions  by  or  against  husband  and  wife,  ib. 
pleas, 

effect  of  "not  guilty,"  ib. 

under  it  defendant  can  prove,  what,  ib.,  1310 

effect  of  not  possessed,  1310 

what  may  be  proved  under  it,  ib.,  1311 

liens,  1312.     See  Libit. 

Statute  of  Limitations,  1321 

bankruptcy  of  defendant  after  cause  of  action  no  plea,  ib. 
Replication, 

new  assignment,  ib. 
Evidence, 

things  necessary  to  be  proved,  1322 

not  necessary  to  prove  how  goods  came  to  defendant's  hands,  ib. 

debenture  must  be  proved  as  laid,  ib. 

parol  evidence  of  deeds  sought  to  be  recovered,  when  admissible,  ib. 

possession  of  a  ship  primd  facie  evidence  of  ownership,  1323 

entries  in  the  custom-house  not  of  themselves  evidence  without  con- 
necting them  with  the  parties,  ib. 
of  conversion, 

demand  and  refusal  to  be  proved,  when,  ib. 

except  where  actijal  conversion  or  tortious  taking  is  proved,  ib. 

qualified  refusal  not  evidence  of  conversion,  1324 

refusal,  to  be  evidence  of  conversion,  must  be  by  party  having  it  in 
his  power  to  deliver,  1325 

refusal,  no  evidence  of  conversion,  where  anything  due,  unless  the 
sum  due  be  tendered,  1326 

conversion  by  defendant  himself  should  be  proved,  ib. 

where  several  defendants,  joint  conversion  must  be  proved,  ib. 
staying  proceedings, 

on  bringing  subject-matter  into  court  and  paying  costs,  1327 
Verdict,  divisible,  ii. 
Damages, 

in  the  nature  of  interest,  ib. 

on  bUl  of  exchange  how  calculated,  1328 

in  action  against  sheriff  expenses  of  the  sale  to  be  deducted,  when,  ib, 

for  working  coal  mine,  ib. 

nominal  damages  where  plaintiff  has  accepted  the  goods  after  action,  ib. 
Judgment, 

is  for  damages  only,  1328 

TRUST : 

under  what  circumstances  coui-t  will  presume  an  outstanding  term  surren- 
dered, 617,  18 
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if  it  appear  that  legal  estate  is  outstanding  in  another  person,  cestui  que 
trust  cannot  recover  in  ejectment,  618 

TURBAEY: 

common  of,  369 

TURNPIKE  TOLLS : 

lease  of,  how  made,  Y59 

U. 

UNCERTIFICATED  BANKRUPT : 

cannot  retain  property  against  assignees,  1252,  3 

UNDERLEASE : 

no  breach  of  covenant  not  to  assign,  430 

UNDER-TENANT : 

must  give  notice  to  landlord  of  writ  in  ejectment,  648 
who  considered  landlord  under  stat,  11  Geo.  II.  c.  19,  649 

UNDERWRITER.    See  Instteance. 

UNITY  OF  POSSESSION: 

where  suspension  only  of  right,  and  not  an  extinguishment,  370,  1079, 
1268 

UNSOUNDNESS  IN  HORSES,    iSee  Waeeantt. 

USAGE : 

of  general  lien  of  carriers,  358 

anything  presumed  to  support  ancient  usage,  1131 

by-law,  presumed  from,  ib. 

USE  AND  OCCUPATION: 

action  for,  is  one  of  contract,  1330 

debt  lies  for,  where  lease  by  deed,  545 

pleadings  where  demise  is  by  deed,  541 

eviction  a  good  plea  in  bar  in  debt  for  rent,  542 

where  agreement  is  not  by  deed,  action  of  assumpsit  may  be  maintained 

under  11  Geo.  II.  c.  19,  1331 
landlord  under  this  statute  recovers  an  equivalent  for  the  rent,  ib. 
will  lie  for  incorporeal  hereditament,  1332 
BO  where  there  is  an  agreement  for  lease,  though  by  deed,  ib. 
a  corporation  aggregate  may  sue  and  be  sued,  in  this  form  of  action,  ib. 
determination  of  tenancy  must  be  proved,  1333 
necessity  of  written  surrender,  ib, 
how  dispensed  with,  ib. 
where  agreement  is  incomplete  by  Statute  of  Frauds,  and  tenant  enters 

under  it,  1334 
where  prior  tenant  has  not  absolutely  surrendered  or  had  notice,  ib. 
lessor  entitled  to  receive  absolute  possession  at  the  end  of  the  term,  1336. 
as  to  liability  of  one  of  two  joint-tenants  where  the  other  holds  over,  ib. 
use  and  occupation  lies  for  a  constructive  as  well  as  an  actual  occupation, 

ib, 
but  there  must  be  an  actual  entry,  ib. 
where  premises  are  burnt  down,  1336 
if  defendant  has  not  obtained  possession  from  plaintiff,  plaintiff  can  only 

recover  rent  from  time  he  had  the  legal  estate,  1336,  7 
when  words  "  at  request "  of  the  defendants  material,  1337,  8 
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in  what  cases  vendor  may  sue  vendee,  1338 
no  action  in  case  of  merely  equitable  interest,  1339 
bringing  an  ejectment  does  not  bar  action  for  use  and  occupation,  ib. 
where  defendant  not  allowed  to  impeach  title  of  plaintiff,  iO.,  1340 
"  nil  habuit  in  tenementis  "  bad  plea,  ib. 
when  an  eviction  is  a  defence,  1311 
when  rent  shall  be  apportioned,  ib. 

no  implied  warranty  in  a  lease  that  a  house  shall  be  fit  for  habitation,  ib. 
nor  in  demise  of  real  property  that  it  is  fit  for  cultivation,  ib. 
husband  not  liable  for  occupation  of  wife,  dum  sola,  1343 
where  premises  are  let  or  are  discovered  to  be  used  for  purposes  of  prosti- 
tution, ib. 
action  maintainable  without  attornment  upon  4  &  5  Anne,  1314 


VACANT  POSSESSION : 

how  to  proceed  in  ejectment,  in  case  of,  652 
what  amounts  to,  ib. 

VALUE  RECEIVED : 

not  essentially  necessary  to  insert  in  bill  of  exchange,  278 

VARIANCE: 

amendment  of,  under  Common  Law  Procedure  Act,  29 

when  material,  523 

in  description  of  premises  in  ejectment,  616 

VAULT : 

mandamus  to  bury  in  particular,  will  not  lie,  1031 

VENDOR  AND  VENDEE.    See  AucTio:f. 

VENIRE  DE  NOVO : 

when  the  court  will  award,  in  action  for  slander,  1216 

VENUE : 

laying  the  venue  in  actions, 

assault  and  battery,  may  be  laid  in  any  county,  45 

exception  to  this  rule  by  stat.,  ib. 

assumpsit,  129 

covenant,  453 

debt  on  bond,  dated  abroad,  490 

debt  on  judgment,  538 

debt  by  executor  of  one  seised  of  r^;nt-scrvice,  &c.,  .340,  and  n. 

debt  for  rent  arrear,  540 

on  penal  statutes,  551 

ejectment,  616 

false  imprisonment,  860 

libel,  990 

replevin,  1150 

trespass,  1253 

trover,  1308 

VERBAL : 

gift  of  chattel,  1282 

VERDICT: 

in  actions  against  joint  trespassers,  52 
in  ejectment,  680 

on  any  fact  distinctly  put  in  issue,  may  be  pleaded  to  any  action  between 
same  parties,  1258 
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VESTUEA  TEREiE : 

person  entitled  to,  may  maintain  trespass,  1243 

VISITATION  BOOKS: 

of  heralds,  when  evidence  of  pedigrees,  675 

VISITOR : 

mandamus  does  not  lie  to,  when,  1030 

VOID  AND  VOIDABLE : 

whether  bond  of  infant  be  void  or  voidable,  511  and  n. 

what  covenants  are  void,  421 

void  lease,  effect  of  entry  under,  761 

VOLUNTARY  : 

payment,  what,  100,  1 

bond,  when  good  against  executors,  705 

VOTE: 

when  thrown  away,  1121 

VOYAGE : 

illegal,  928 


W. 

WAGES : 

of  seamen,  1183 

of  servant,  action  for,  1047 

of  domestic  servant,  1048 

WAIVER : 

of  notice  to  quit,  639 

of  forfeiture,  640 

parol  evidence  of,  of  written  contracts,  806 

WALL: 

property  in,  1244 

WARRANT: 

party,  justifying  under  warrant,  must  set  it  forth  in  his  plea,  50,  862 
no  action  shall  be  brought  against  constable  for  an  act  done  under  a  jus- 
tice's warrant,  until  demand  of  copy  of  such  warrant,  856 

WARRANT  OF  ATTORNEY : 
given  by  infant  is  void,  159 

WARRANTY : 

distinction  between  actions  for  deceit  and  for  warranty,  558 

between  express  warranty  and  naked  affirmation,  565 
where  party  can  exercise  his  own  judgment,  566 

or  where  defect  is  visible,  ib. 
express  warranty  not  to  be  extended  by  implication,  568,  76 

by  an  agent,  5,  72 
of  the  sale  and  warranty  of  horses,  568 

purchaser  of  horse  ought  to  procure  a  warranty,  otherwise  seller  is  not 
liable,  except  on  the  ground  of  fraud,  ib. 
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doctrine  of  sound  price  being  equivalent  to  warranty  is  now  overturned, 

where  warranty  extends  to  age,  569 

rule  as  to  unsoundness,  ib, 

examples  of,  570 

crib-biting  is  not,  unless  warraiited  free  from  vice,  ib. 

harae-dealer  cannot  maintain  action  for  warrantVt  if  sale  made  on  Sundav, 

571 
action  should  be  on  the  warranty,  572 
evidence  of  variance,  573 
receipt  containing  warranty,  if  stamped  with  receipt  stamp,  will  be  good 

evidence,  ib, 
implied  warranty,  ib. 

where  goods  are  to  correspond  to  a  specified  description,  574 
where  purchaser  relies  on  his  own  judgment,  or  on  that  of  seller,  575 
warranty  to  be  inferred  from  usages  of  trade,  ib. 
four  several  courses  which  may  be  adopted  by  vendee  when  the  warranty 

is  not  complied  with,  577 — 9 
where  he  has  a  right  to  return  the  article,  577 
where  not,  ib. 

trial  means  a  reasonable  trial,  ib. 
declaration, 

usual  now  to  declare  in  assumpsit,  579 
effect  of  C.  L.  P.  Act  on  character  of  pleas  in  such  actions,  580 
damages,  ib. 

no  warranty  implied  in  lease  of  house  or  lands,  1341 
of  warranty  in  policies.     See  Instjkaitce. 

WAREEN : 

free,  franchise  of,  834 
whether  grouse  be  bird  of,  ib, 
Manwood's  description  of  birds  of,  ib. 

WASTE: 

waste  land  near  a  highway,  670,  1245 

breach  assigned,  that  defendant  had  committed  waste,  is  not  supported  by 
evidence  that  he  had  not  used  the  premises  in  a  husbandlike  manner, 

479 

WATERCOURSE; 

what  enjoyment  of  water,  in  any  particular  manner,  gives  a  right  to  party 

so  enjoying  it,  1076 
artificial,  law  as  to,  1077 
right  to  enjoyment  of  an  under-ground  spring,  1077,  8 

WAY: 

of  the  diflferent  kinds  of  ways,  1263 
how  a  private  way  may  be  claimed, 
by  grant,  1266—8 
prescription,  1268 

effect  of  unity  of  possession,  370,  1268,  9 
where  it  extinguishes,  1079,  1268 
where  it  suspends  only,  ib. 
custom,  1269 
express  reservation,  ib. 
necessity,  ib. 
how  to  plead  a  right  of  Way,  1270,  1 
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WAT — continued. 

replication  thereto,  1271 
enjoyment  "  as  of  right,"  meaning  of,  1079 
extent  of  right,  question  for  jury,  1080 
adverse  user,  what  not  suifloient,  1079 

effect  of,  for  twenty  years,  ib. 
public  way,  1264 — 6 

where  a  dedication  of  way  to  the  public  may  be  presumed,  1264 
permitting  the  public  to  have  the  free  use  of  a  way  for  six  year?'is  suffi- 
cient evidence  pf  a  dedication,  where  no  bar  has  been  put  up,  1264 
but  dedication  must  be  with  deliberate  purpose,  ib. 
dedication  of  way  to  the  public  is  not  a  transfer  of  the  absolute  property 

of  the  soil,  ib. 
there  may  be  a  highway  without  thoroughfare,  ib.,  n. 
dedication  must  be  by  consent  of  owner  of  fee,  1265 
See  Nuisance. 

WHAEFINGER: 
as  carrier,  344 
lien  of,  358,  n.,  1316 

"WIFE: 

letters  and  conversations  of,  when  evidence  in  adultery,  25,  6 

confession  of,  not  evidence,  25 

a  witness  of  necessity  as  to  adulterous  intercourse,  672 

but  not  of  non-access,  ib. 

coverture.    See  Baeon  ahd  Feme. 

husband  and  wife  compellable  to  give  evidence  for  or  against  each  other, 

when,  254 
letter  to,  evidence  of  publication  of  libel  on  husband,  1001 

WILL: 

of  personal  estate,  how  proved,  726,     See  Featjbs,  Statute  op, 

WINDOWS : 

action  for  darkening,  1072 

WITNESS : 

husband  and  wife  compellable  to  give  evidence  for  or  against  each  other 

when,  254 
execution  of  instrument  by  subscribing  witness,  old  law  as  to,  492 
exceptions  to  this  rule  where  subscribing  witness  is  dead,  493 
or  insane,  ib. 

or  is  absent  in  a  foreign  country,  ib. 

or  intelligence  cannot  be  obtained  of  him,  upon  fair,  serious,  and  dili- 
gent inquiry,  ib. 
daughter  is  a  good  witness  in  an  action  brought  by  the  father  for  seduction, 

1065 
See  Etidence. 

WORDS : 

actionable  in  themselves,  1199,  1200,  2,  3 
how  to  be  construed,  1203 
words  not  actionable  in  themselves,  1205 
See  Libel.    Siandek. 

WORK  AND  LABOUR : 

new  rule  concerning  count  for,  87 
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WEIT: 

of  inquiry  under  stat.  8  &  9  Will.  III.  e.  11,  may,  by  3  &  4  "Will.  IV. 

0.  42,  s.  16,  be  executed  before  sheriff,  unless  otherwise  ordered,  530,  n. 

when  new  writ  of  inquiry  may  be  issued  in  assault  and  battery,  53.     See 

Rescotjs. 
writ  of  error  lies  on  the  final  judgment  in  the  action  of  account,  6 
original  writ  in  ejectment,  616,  646 

writ  of  error  in,  683 
of  possession,  may  issue  in  ejectment,  when,  681 
mode  of  executing,  682 

WRITTEN  CONTRACT: 

parol  evidence  to  alter,  806 


THE  END. 
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